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WnxiAM  y.  Brutn  and  Robert  M.  Bichardson  v$.  George 
F.  OoHSTOOK^  President  of  the  Syracuse  City  Bank. 

It  is  enough,  to  uphold  the  finding  of  a  Jndge  at  the  trial,  upon  a  question  of 
fitct^  that  there  was  testimony  to  support  it,  and  that  it  Is  not  manifestly 
against  the  weight  of  evidence. 

Although  an  attorney  may,  withhi  two  years  after  he  has  recovered  a  Judgment, 
acknowledge  satisfiMition  thereon,  yet  upon  a  general  retainer  to  collect,  he 
Is  not  hound  to  wait  the  two  yean  before  he  can  maintain  an  action  against 
his  client,  to  recover  for  his  services  in  obtaining  the  Judgment. 

He  has  a  perfect  right  of  action  against  his  client  for  his  services  in  prosecu- 
ting suits  for  the  collection  of  debts  and  recovering  Judgments  and  issuing 
executions,  from  the  time  the  services  are  rendered ;  without  any  previous 
presentment  of  his  account,  demand  or  notice.  And  if  an  action  is  not 
brought  within  six  years  from  that  time,  the  demand  will  be  barred  by  the 
statute  of  limitations. 

In  such  a  case  the  statute  begins  to  run  at  least  as  soon  as  executions  are 
iasoed,  if  not  when  the  Judgments  are  perfected. 
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The  &ct  that  the  client,  within  six  years  before  the  commencement  of  a  snii 
by  the  attorney  for  his  services,  collected  seyeral  of  the  judgments  in  qaes- 
tion,  will  not  affect  the  claim  of  the  attorney ;  it  being,  in  any  erent,  a  legal 
demand  against  his  client,  until  it  is  paid,  or  barred  by  the  statute. 

APPEAL  from  a  judgment  diflmissing  the  plaintiffs' 
complaint. 

The  cause  was  tried  before  the  Hon.  Wm.  J.  Bacon,  at 
the  Onondaga  circuit,  in  May,  1864,  a  jury  having  been 
waived.  The  action  was  brought  to  recover  the  amount 
of  several  bills  of  costs  for  services  rendered  by  the  plain- 
tiffs for  the  defendant,  upon  its  retainer.  The  answer  set 
up  the  statute  of  limitations  in  bar. 

The  judge  found  that  all  the  items  and  charges  set 
forth  in  the  complaint,  accrued  unto  the  plaintiffs,  and 
the  services  were  performed  by  them,  more  than  six  years 
before  the  commencement  of  the  action.  That  the  de- 
fendant did  not  at  any  time  within  six  years  before  the 
commencement  of  the  action  promise  the  plaintiffs,  either 
in  writing  or  otherwise,  to  pay  the  demand,  or  any  part 
thereof,  nor  make  any  payment  or  payments  to  them,  for  or 
on  account  of  their  said  demands,  or  any  ()art  thereof. 

The  action  was  commenced  the  14th  of  February,  1864, 
and  it  appeared  on  the  trial,  that  in  1856  and  1857,  the 
plaintiffs,  who  were  attorneys  and  counselors  at  law,  were 
retained  by  the  defendant  to  collect  several  notes  and  de- 
mands which  it  held  against  divers  individuals.  That 
the  plaintiffs  commenced  several  suits  for  the  collection 
of  the  notes  and  demands,  and  from  time  to  time  recovered 
judgments,  and  issued  executions  thereon ;  and  that  be- 
fore the  2d  of  Kovember,  1857,  all  the  judgments  had 
been  rendered  and  executions  issued  thereon,  and  all  the 
executions  returned  uncollected,  except  one,  which  was 
returned  and  filed  on  the  26th  of  December,  1863. 

One  of  the  plaintiffs  testified  that  within  one  or  two 
months,  at  farthest,  after  the  8th  of  August,  1863,  he  pre- 
sented their  account  to  the  cashier  of  the  defendant,  who 
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wanted  lime  to  examine  the  books  of  the  bank,  to  see 
whether  it  had  been  paid  or  not ;  and  that  the  cashier  then 
and  there  promised  not  to  take  any  advantage  of  time,  and 
that  if  it  had  not  been  paid  it  shoald  be ;  and  that  upon 
one  grolind  and  another  the  defendant  put  the  plaintiffs 
off,  until  the  time  of  the  commencement  of  the  action. 

The  cashier  of  the  defendant  gave  evidence  to  show  that 
the  demands  of  the  plaintiffs  were  not  presented  to  him 
until  about  the  11th  of  December,  1863.  And  the  judge 
found  that  the  bill  was  rendered  on  that  day.  He  also 
found  as  matter  of  law,  that  the  plaintiffs  were  not  entitled 
to  recover  the  demands,  or  any  part  thereof.  That  the 
same  were  barred  by  the  statute  of  limitations ;  and  that 
the  complaint  should  be  dismissed.  To  which  findings 
the  plaintiffi  excepted. 

William  V.  Bruyn,  for  the  plaintiffs. 

M  Furman  and  James  Noxan,  for  the  defendant. 

By  the  Oourty  Foster,  J.  The  judge  found  that  the  ac- 
count was  not  presented  by  the  plaintiffs  to  the  defendant 
until  the  11th  of  December,  1863.  Upon  this  question 
there  was  a  conflict  9f  evidence,  and,  according  to  well 
settled  rules,  the  court  will  not  reverse  the  finding,  even 
though,  looking  alone  to  what  the  testimony  on  paper  dis- 
closes, we  might  have  found  the  other  way.  It  is  enough, 
in  order  to  uphold  the  finding,  that  there  was  testimony 
to  support  it,  and  that  it  was  not  manifestly  against  the 
weight  of  evidence.  Taking  it  for  granted,  therefore,  that 
the  bill  was  presented  on  the  11th  day  of  December,  1863, 
and  more  than  six  years  after  all  the  judgments  had  been 
rendered  and  executions  issued,  and  with  one  exception 
actually  returned  and  filed,  it  is  unnecessary  to  scrutinize 
the  evidence  of  the  plaintiff  and  cashier,  to  see  whethei 
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the  defendant  is  estopped  from  setting  up  the  statute  of 
limitations. 

It  seems  to  me  that  the  mere  statement  of  the  facts  dis- 
poses of  the  question.  It  cannot  be  doubted  that  before 
the  11th  of  December,  1857^  the  plaicrtiSs  had  a  perfect 
right  of  action  against  the  defendant  for  the  whole  amount 
of  their  claim,  without  any  previous  presentment,  demand 
or  notice ;  and  necessarily  the  statute  had  then  commenced 
to  run ;  and  before  the  11th  of  December,  1863,  the  demand 
was  barred. 

It  is  argued  that  because  an  attorney  may,  within  two 
years  after  he  has  recovered  a  judgment,  acknowledge 
satisfaction  thereon,  the  statute  does  not  commence  run- 
ning until  after  that  time  has  elapsed.  And  yet  I  presume 
no  one  would  claim  that  upon  a  general  retainer  to  collect, 
an  attorney  was  bound  to  wait  the  two  years  before  he 
could  maintain  an  action  for  his  services  in  obtaining  the 
judgment  Indeed  if,  after  obtaining  the  judgment  and 
issuing  execution  thereon,  the  client  should  require  and 
obtain  the  further  services  of  his  attorney  for  the  purpose 
of  collecting  the  judgment,  and  the  attorney  should,  more 
than  six  years  after  the  judgment  was  perfected,  sue  the 
client  to  recover  his  compensation,  while  he  could  recover 
for  the  subsequent  service,  he  could  not  use  those  items 
of  charge  to  take  the  claim  for  obtaining  the  judgment  out 
of  the  statute.     {Bothery  v.  Munningsy  1  Bam.  ^  Ad.  15.) 

On  the  trial  the  plaintiff  offered  to  prove  that  the  de* 
fendant,  within  six  years  before  the  commencement  of  this 
action,  collected,  without  the  intervention  of  the  plain- 
tiffs, several  of  the  judgments  in  question;  which  testi- 
mony was  excluded  by  the  court,  and  the  plaintiffs  excepted. 
The  ruling  of  the  court  was  correct.  The  judgments 
recovered  for  the  defendant  were  owned  by  it  exclusively; 
and  whether  they  were  ever  collected  or  not  would  not 
afiect  the  claim  of  the  plainti& ;  which  was,  in  any  event. 
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a  legal  demand  against  the  defendant,  until  it  was  paid  or 
barred  by  the  statute.    The  statute  commenced  to  run  at 
least  as  soon  as  executions  were  issued,  if  not  when  the 
judgments  were  perfected. 
The  judgment  should  be  affirmed. 

[OvoNDAOA  Gbhuull  Tebm,  JaBiuiiy  8,  1866.     Morgan^  Bonn  and  FotUr^ 
JnsUoeB.] 


■♦^-•- 


Brastus  a.  Wright,  adm'r  Jtc,  vn.  Edwabd  G.  Austin,       '%^'sk 
impleaded  with  Waerbn  8.  Walebr. 

Where  (lie  holder  of  a  note  has  in  hands  and  under  his  control  a  Amd  belong- 
ing to  one  of  the  makers  who  is  the  principal  debtor,  a  surety  in  such  note  is 
entitled  to  have  such  holder  exhaust  that  fund,  in  the  discharge  of  the  note, 
before  resorting  to  him  as  surety. 

The  administrator  of  the  payee  of  a  note  has  the  right  to  apply  so  much  of  a 
distributive  share  of  the  estate,  coming  to  the  maker  of  the  note,  as  will  pay 
and  discharge  such  note. 

And  a  surety  of  the  maker,  when  sued  upon  the  note,  by  the  administrator  of 
the  payee,  has  a  right — the  maker  being  insolvent — ^to  insist  that  the  admin- 
istrator Shan  so  apply  the  distributive  share  of  the  principal. 

APPEAL  from  a  judgment  rendered  upon  the  findings 
of  the  judge  at  the  circuit,  a  jury  having  been  waived. 

The  plaintiff  as  administrator  of  John  Walker,  deceased, 
sued  to  recover  the  amount  of  a  note,  executed  by  Warren 
6.  Walker  and  Edward  Qi,  Austin  to  John  Walker  in  his 
lifetime,  and  dated  the  20th  day  of  December,  1856,  by 
which  they  jointly  and  severally  agreed  to  pay  to  him  ^175, 
-with  interest,  on  or  before  the  first  of  January,  1858. 

The  defendant  Austin  set  up  in  his  answer  that  the  note 
was  executed  by  him  as  surety,  and  solely  for  the  benefit 
and  accommodation  of  the  defendant  Warren  S.  Walker, 
who  is  a  son  and  one  of  the  heirs  at  law  and  next  of  kin 
of  John  Walker,  the  intestate  of  the  plaintiff    That  the 
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note  was  originally  made  and  executed  to  John  Walker, 
and  was  owned  and  held  by  him  at  the  time  of  his  decease, 
which  took  place  previous  to  the  24th  day  of  July,  1858, 
and  that  at  that  time,  and  continually  from  thence  hith- 
erto, said  note  was  made  a  part  and  portion  of  the  personal 
estate  of  the  said  John  Walker,  deceased.  "  That  at  the 
decease  of  John  Walker  his  estate  was,  and  remain^  to  the 
present  time,  entirely  solvent,  and  there  was  at  the  time 
of  such  decease,  and  still  is,  over  and  above  the  payment 
of  all  debts  and  liabilities,  a  considerable  share  and  portion 
of  personal  estate,  which  belongs  to  Warren  S.  Walker  as 
one  of  the  children  and  next  of  kin  to  John  Walker, 
deceased,  which  was  and  is  sufficient  to  pay  and  satisfy 
said  note,  and  which  is  now  in  the  hands  of  the  plaintiff 
as  such  administrator,  and  which  the  plaintiff,  as  such 
administrator,  has  the  right  to  offer  upon  and  offset  to 
said  note,  to  the  full  amount  of  said  note,  principal  and 
interest.  That  being  one  of  the  heirs  and  next  of  kin  of 
John  Walker,  deceased,  as  aforesaid,  and  being  so  in- 
debted to  the  estate  of  the  said  John  Walker  upon  said 
note,  and  being  liable  to  have  his  share  of  said  estate  off- 
set thereby  as  aforesaid,  the  said  Warren  S.  Walker,  on 
the  24th  day  of  July,  1858,  by  an  instrument  in  writing, 
assigned  his  interest  in  the  estate  of  the  said  John  Walker* 
to  one  James  *Donney,  as  collateral  security  for  the  pay- 
ment of  certain  debts  of  said  Warren  S.  Walker,  but  which 
assignment  was  subject  to  the  share  and  interest  so  assign- 
ed,  was  justly  and  equitably  subject  to  the  payment  of  the 
aforesaid  note,  and  should  be  so  held  and  considered. 
That  the  said  Warren  S.  Walker  is  entirely  insolvent  and 
irresponsible,  and  has  no  means  or  property  from  which 
the  aforesaid  note,  or  any  other  demand,  can  be  collected, 
except  his  aforesaid  interest  in  the  estate  of  the  said  John 
Walker,  deceased ;  and  that  such  interest  is  insufficient  to 
pay  both  the  aforesaid  note,  and  also  the  debts  for  which 
the  aforesaid  assignment  was  made,  and  probably  little 
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more  than  sufficient  to  pay  said  note.  That  this  defend- 
ant has  good  reason  to  believe^  and  does  believe  and  allege, 
that  the  plaintiff  and  said  Warren  S.  Walker  are  desiroas 
to  collect  the  amount  of  the  aforesaid  note  from  this  de- 
fendant, and  thereby  enable  the  amount  thereof  to  be  paid 
only  on  the  aforesaid  assignment  to  said  Donney,  and 
thereby  subject  this  defendant  to  the  loss  of  the  whole 
amount  of  said  note,  principal  and  interest,  which  this  de- 
fendant believes  to  be  unjust  and  inequitable. 

That  this  defendant,  before  the  commencement  of  this 
suit,  requested  the  plaintiff  and  his  attorney  in  this  action 
to  allow  the  distributive  share  of  the  said  Warren  8. 
Walker  in  said  estate  to  be  applied  on  the  aforesaid  note, 
to  the  amount  of  said  note,  as  said  defendant  was  advised 
and  verily  believed  he  had  the  right  to  ask ;  and  to  guard 
against  any  danger  to  said  estate,  offered  to  secure  the 
amount  of  said  note,  which  would  for  any  retison  not  be 
satisfied  by  the  distributive  share  of  said  Warren  S,  to  said 
plaintiff*,  beyond  any  contingency  whatever.  And  this 
said  defendant  is  still  ready  and  willing  to  do  so,  and  hereby 
offers  to  deposit  the  full  amount  of  the  aforesaid  note  and 
interest  with  the  clerk  of  this  court,  or  with  the  surrogate 
of  the  county  of  Onondaga,  subject  to  a  settlement  of  said 
estate,  and  the  determination  and  liquidation  of  the  share 
and  interest  of  the  said  Warren  S.  in  said  estate."  The 
defendant  prayed  judgment  that  the  complaint  be  dismiss- 
ed, with  costs,  or  that  the  distributive  share  of  the  said 
Warren  S.  Walker,  in  the  personal  estate  of  the  said  John 
Walker,  deceased,  be  applied  upon  the  aforesaid  note,  to 
the  full  amount  of  said  note,  principal  and  interest ;  and 
to  that  end,  and  that  such  distributive  share  might  be 
ascertained  and  determined,  that  the  plaintiff  might  be 
required  to  render  an  account  of  the  personal  estate  of  the 
said  John  Walker,  deceased,  as  such  administrator  as  afore- 
said, in  this  court ;  and  that  this  defendant  might  have  such 
other  and  further  relief  as  should  be  just  and  equitable. 
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On  the  trial  the  note  was  read  in  evidence,  and  the  in- 
terest thereon  admitted,  amounting  in  the  whole,  of  prin- 
cipal and  interest,  to  $265.89.  And  it  was  then  and  there 
admitted  that  John  Walker  died  previous  to  July  14th, 
1858,  on  which  fUty  the  plaintiff  was  appointed  his  admin- 
istrator. 

The  defendant  Austin  offered  to  prove  each  and  every 
of  the  f&otB  alleged  in  his  answer,  and  which  answer  is 
referred  to  as  part  of  this  case  and  exceptions.  The 
plaintiff  objected ;  and  the  court  ruled  and  decided  that 
the  facts  set  out  in  the  answer  were  not  a  defense  to  the 
note,  and  excluded  the  evidence ;  to  which  the  defendant 
Austin  excepted. 

The  evidence  was  here  closed,  and  the  court  found  as  a 
question  and  matter  of  law,  that  the  plaintiff  was  entitled 
to  recover  of  the  defendant  Austin,  for  damages,  $265.89. 
To  which  the  defendant  Austin  duly  excepted.  The  judge 
filed  his  decision  in  writing,  which  is  referred  to  as  a  part 
of  the  case  upon  which  judgment  was  entered ;  and  the 
defendant  Austin  appealed  therefrom. 


L,  ff.  <t  F.  Eiscockj  for  the  appellant 
G,  Sweet  and  2>.  Prattj  for  the  respondent 

Bff  the  Gourty  Fostbb,  J.  There  is  no  doubt  that  the  de- 
fendant Austin  was  not  entitled  to  set  off  the  alleged  claim 
of  Warren  S.  Walker  against  the  estate  of  his  deceased 
fitther,  as  next  of  kin,  as  a  counter-claim  to  the  note  in 
question ;  for  that  claim  was  not  such  in  its  nature,  nor 
bad  the  defendant  Austin  such  an  interest  in  it  as  would 
enable  him  to  set  it  off  Nor  do  I  understand  that  he 
attempted  to  do  so.  He  claimed  that  it  was  a  fund  be- 
longing to  his  principal,  in  the  hands  of,  and  under  the 
control  of,  the  plaintiff;  and  that  he  was  entitled  to  have 
the  plaintiff  exhaust  that  iund,  in  the  discharge  of  the  note, 
before  resorting  to  him  as  surety.    It  is  well  settled  that 
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the  administrator  of  the  estate  had  the  right  to  apply  bo 
much  of  the  distributive  share  of  that  estate  coming  to 
the  defendant  Warren  S.  Walker,  as  would  pay  and  dis- 
charge the  note  in  question.  {Smith  v.  Kearney,  2  Barb. 
Oh.  633,  547,  548,  549.  Jeff%  v.  Wood,  2  Peere  Wma.  Bep. 
128.  Sima  v.  Doughty ,  5  Veney^  243.  BanJdn  v.  Bamardj 
5  Mad.  Bep.  32.    Oantery  v.  WUUamSj  3  Hare*8  Ch.  359.) 

A  surety  who  has  paid  the  debt  of  his  principal  is  en- 
titled to  every  remedy  of  the  creditor,  (JSdson  v.  LUlaye^ 
17  N.  T.  Bep.  158 ;)  but  if  the  defendant  Austin  were  to 
pay  and  discharge  the  note,  the  lien  upon  the  fund  in  the 
plaintiff's  hands  would  be  discharged,  and  the  fund  would 
pass  to  the  assignee  of  the  principal,  to  the  prejudice  of 
the  defendant,  who  is  the  surety.  A  surety,  after  the  debt 
becomes  due,  may  come  into  a  court  of  equity  and  compel 
the  creditor  to  sue  for  and  collect  the  debt  of  the  principal 
debtor.  (King  v.  Baldwin^  2  John.  Ch.  554;  and  same  oa»e  in 
error,  17  John.  384  H(fye%  v.  Ward,  4  John  Gh.  Bep.  123.) 
Where  the  creditor  has  collateral  security  from  the  prin- 
cipal for  his  debt,  the  surety  can  compel  him  to  exhaust 
that  security  before  resorting  to  him  upon  his  contract,  or 
at  least  before  obtaining  an  absolute  judgment  against 
him  for  the  amount  (Gary  v.  Cannon,  3  IredelFs  Bq.  64^ 
65.)  And  where  a  judgment  has  been  obtained  against 
the  principal  and  surety,  the  principal  being  insolvent,  the 
surety,  before  payment,  might  file  a  bill  to  compel  the 
discharge  of  the  debt  out  of  the  estate  of  the  principal  in 
the  hands  of  third  persons.  {MeConnell  v.  Scott,  15  Ohio 
Bep.  401.)  So,  too,  the  surety  might  compel  the  creditor 
to  prove  his  debt  before  the  commissioner  in  bankruptcy, 
against  his  principal,  before  he  calls  upon  the  surety  for 
payment  {Beadman  v.  Cruttenden,  Cooke's  Bankrupt  Laws, 
marg.,  note,  265,  ed.  of  1793.)  And  in  the  case  of  PhUlips 
V.  Smith,  {cited  in  Ex  parte  Atkinson,  Cookers  Bankr.  Lowe, 
264,  ed.  of  1793,)  a  bill  was  filed  by  the  surety  against  the 
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creditor  of  the  principal,  a  bankrupt,  to  stay  his  proceed- 
ings  at  law,  until  he  went  before  the  commissioners  to 
prove  his  debt,  that  he  might  thereby  become  a  trustee  for 
the  surety ;  which  was  ordered,  upon  his  bringing  the 
money  into  court,  (FeWa  Law  of  Qnaranty  and  Surety- 
ship,  261,  §§  19,  20.) 

Where  the  surety  has  collateral  security  from  his  prin- 
cipal, the  creditor  may  compel  its  application  in  satisfac- 
tion of  the  debt.  {Pratt  v.  Adams^  7  Paige^  615.  1  id, 
299.  2  id.  311.  1  John.  Oh.  129.  18  John.  505.  Clark  v. 
Ely,  2  Sandf.  Ck  166.)  And  where  a  surety  obtains  from 
his  principal  a  mortgage  to  secure  him  against  his  liability, 
the  creditor  is  entitled  to  the  benefit  of  such  security. 
And  if  the  surety  include  in  such  mortgage  a  debt  due  to 
himself,  as  well  as  the  indemnity  against  the  principal's 
debt  for  which  he  is  surety,  as  between  himself,  or  his 
voluntary  assignees,  and  the  creditor,  the  latter  is  entitled 
to  be  first  paid  out  of  the  proceeds  of  the  mortgage.  {Ten 
Eych  V.  Holmes,  3  Sandf.  Oh.  428.) 

It  is  true  that  in  all  these  cases  of  collateral  security, 
except  in  the  one  last  cited,  the  whole  fund  was,  by  agree- 
ment, set  apart  as  security  for  the  payment  of  the  debt,  or 
as  security  to  reimburse  the  surety  for  any  payment  which 
he  should  make ;  but  what  is  the  difference  in  principle, 
whether  it  is  so  provided,  or  whether  it  is  already  in  the 
hands  of  the  creditor,  so  that  he  has  a  right  to  apply  it  to 
the  debt  if  he  chooses.  In  the  last  case  cited,  the  court 
held  that  the  creditor  might  resort  to  the  whole  fund  to 
discharge  the  debt,  although  the  surety  who  took  the 
security  intended  at  the  time  to  take  it  as  well  to  secure 
another  debt  due  to  himself,  as  to  secure  the  debt  of  the 
creditor.  And  why  is  it  that  the  courts  would  reach  such 
a  fund  in  the  hands  of  the  surety  and  appropriate  all  of  it 
to  the  payment  of  the  creditor's  debt,  and  at  the  same  time 
refuse  to  compel  the  creditor  to  apply,  for  the  benefit  of  the 
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surety,  a  part  of  the  principal  in  his  hands,  and  which  he 
had  a  right  so  to  appropriate  if  he  chose?  Surely  the 
assignee  of  Warren  S.  Walker  had  no  claims  upon  the 
fund,  either  at  law  or  in  equity,  until  after  the  claims  of 
the  estate  were  satisfied.  But  I  think  the  principles  of 
this  case  have  been  decided  in  the  case  of  Vartie  v.  Under" 
woody  (18  Barb.  561,)  where  it  is  held  to  be  the  right  of 
the  surety,  who  has  pledged  his  property,. with  the  prop- 
erty of  the  principal,  to  have  the  property  of  the  principal 
first  sold  and  applied  to  the  payment  of  the  debt.  In  that 
case  a  wife  united  with  her  husband  in  executing  a  mort- 
gage, to  secure  the  payment  of  a  debt  due  from  him,  upon 
100  acres  of  land,  of  75  acres  of  which  she  owned  one- 
sixth  (ith)  part  The  premises  were  sold  on  the  mort- 
gage, and  upon  the  question  as  to  the  disposition  of  the 
funds,  the  court  (at  pages  564,  565)  say :  "  The  exception 
taken  by  Mrs.  Underwood  presents  a  question  of  more 
difficulty.  It  is  claimed,  in  her  be^alt^  that  the  mortgage 
debt  should  be  wholly  satisfied  from  the  moneys  arising 
from  the  husband's  portion  of  the  premises.  This  I  think 
is  right  The  referee  reports  *that  the  mortgage  debt 
should  be  satisfied  out  of  the  entire  fund  raised  by  the 
sale.  Thus  the  wife  is  made  to  pay  her  portion  of  the 
mortgage.  In  this  the  referee  erred.  It  is  the  right  of 
the  surety,  who  has  pledged  his  property,  with  the  prop- 
erty of  the  principal,  to  have  the  property  of  the  principal 
first  sold  and  applied.  This  principle  applies,  and  should 
govern,  in  directing  payments  after  the  sale  of  the  prop- 
erty of  both.  The  property,  or  money,  of  the  principal 
is  the  primary  fund,  and  should  be  first  exhausted.  This 
would  leave  the  money  arising  from  the  sale  of  the  wife's 
share  wholly  untouched  by  the  mortgage  debt"  Now  the 
pledge  of  the  property  of  the  wife,  by  the  mortgage,  for 
the  payment  of  the  debt,  was  as  absolute  and  uncondi- 
tional as  was  the  promise  of  Austin  to  pay  the  debt  in 
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qneetion ;  and  I  am  unable  to  discover  any  reason  why  a 
court  of  equity  could  in  her  case  interfere  and  compel  the 
creditor  first  to  resort  to  the  fund  belonging  to  the  hus- 
band alone,  which  does  not  operate  quite  as  forcibly  to 
require  the  plaintiff  in  this  case  first  to  resort  to  the  fund 
in  his  hands,  belonging  to  the  principal  debtor.  Upon 
the  whole,  I  am  of  the  opinion  that  if  the  &cts  set  forth 
in  the  answer  had  been  proved,  the  defendant  Austin 
would  have  be^n  entitled  to  equitable  relief,  and  that  the 
court  below  erred  in  rejecting  the  testimony.  {See  alio 
Newton  v.  Stanley,  28  N.  Y.  Bep.  61.) 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event ;  and  the  plaintiff 
bo  allowed  so  to  amend  his  summons  and  complaint  as  to 
include  James  Donney  as  a  party  defendant,  and  so  as  to 
settle  all  questions  between  the  plaintiff,  defendant  and 
Donney,  concerning  the  application  of  the  fund  alleged 
by  the  answer  to  be  in  the  hands  of  the  plaintiff ;  and  in 
case  the  plaintiff  shall  so  amend  his  summons  and  com- 
plaint, and  a  new  issue  be  joined  between  the  parties,  then 
all  questions  as  to  costs  U>  be  reserved  until  the  final  de- 
termination of  the  action. 

fOiroNDAOA  Obitbbal  TbbK|  April  4,  1865.  MuUm^  Morgan,  Batm  and 
FotUr,  JustioM.] 
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BlPLET  V8,  LaRMOUT&. 

It  18  an  elementary  principle  of  construction  that  effect  most  be  given  to  every 
danse  and  part  of  an  instmrnent,  if  it  can  be  done  withont  any  violence  to 
the  other  parts  of  the  instroment.  In  other  words,  each  part  of  the  instni- 
ment  shall  be  operative,  if  it  can  consistently  be  done. 

L.  having  indorsed  for  the  accommodation  of  W.  six  promissory  notes,  for  dif- 
ferent smns,  all  of  which  were, then  outstanding,  W.  executed  a  chattel 
mortgage,  which  recited  the  making  and  indorsing  of  three  of  such  notes, 
for  1625, 1820  and  $300,  respectively,  (the  three  not  mentioned  being  for 
smaller  sums,)  and  was  conditioned  to  indemnify  L.  against  the  payment  of 
those  three  notes,  or  any  or  either  of  them,  and  against  all  future  liabilities 
to  be  incurred  by  L.  for  W.  Then  followed  a  condition  to  indemnify  and 
save  harmless  the  said  L.  of  and  from  all  damages,  costs,  charges  and 
expenses  which  he  had  incurred  or  might  incur,  or  become  in  any  way  UaUefcr, 
on  account  or  by  reaton  of  the  uee  of  hit  name  aa  maker,  indoreer  or  othenoiee,  for 
the  morigagor'e  accommodation  or  ben^,  ^.  ffeld  that  this  latter  condition 
was  clearly  surplusage  and  meaningless,  unless  it  was  made  to  apply  to  some 
other  subject  than  the  three  notes  specified  and  the  ftiture  indorsements 
which  had  been  before  provided  for. 

Accordingly  held  that  the  parties  intended  the  latter  clause  of  the  condition 
should  cover  any  balance  which  L.  might  have  to  pay  upon  the  three  small 
notes  not  mentioned  in  the  mortgage. 

APPEAL  from  "a  judgment  in  favor  of  the  plaintiff,  ren- 
dered upon  the  report  of  P.  W.  Hubbard,  Esq.,  sole 
referee. 

m 

S,  O.  Huntingtony  for  the  appellant. 
J.  F,  Starbiickj  for  the  respondent. 


86b  21 
,  41apl40 
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By  the  Courty  Poster,  J.  The  action  was  brought  to 
recover  the  value  of  26  cows,  which  the  plaintiff  claimed 
had  been  wrongfully  taken  from  him  by  the  defendant 
and  converted  to  his  own  use. 

The  defendant  claimed  to  own  them  by  virtue  of  a 
mortgage,  upon  them,  executed  by  one  John  Wells,  a 
former  owner  of  them,  and  under  whom  the  plaintiff 
claimed  to  own  them.    The  principal  facts  appearing  on 
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the  trial  were  as  follows :  On  the  17th  day  of  March, 
1853^  the  defendant  executed  with  John  Wells,  for  the 
accommodation  of  Wells,  and  as  his  surety,  a^  note  for 
$200,  payable  to  one  Stickney,  at  one  day  after  date,  with 
interest,  and  on  the  10th  day  of  October,  11856,  paid  J109.21 
on  it,  and  took  it  up.  On  the  8th  day  of  January,  1854, 
Wells  leased  to  the  defendant  his  farm  of  150  acres, 
together  with  30  cows,  of  which  the  26  in  question  were  a 
part,  for  five  years,  commencing  on  the  1st  day  of  Novem- 
ber, 1854,  at  the  yearly  rent  of  $350,  and  the  defendant 
took  possession  of  the  farm  and  cows,  under  and  in  pur- 
suance of  the  lease. 

On  the  26th  of  December,  1854,  the  defendant  and 
one  Lowry  indorsed  the  note  of  Wells,  for  his  accommo- 
dation, for  $625,  payable  to  one  Baker,  with  interest,  and 
payable  the  5th  of  November,  1855,  and  on  the  same  day 
Wells  executed  to  them  a  writing  authorizing  them  to 
hold  and  apply  the  amount  of  the  note  and  interest  to 
the  payment  of  it,  out  of  the  rents  of  the  farm. 

On  the  10th  of  April,  1855,  the  defendant  indorsed  a 
note  of  Wells,  and  for  his  accommodation,  for  $100,  payable 
to  bearer,  at  six  months,  with  use,  and  after  March  17th, 
1856,  paid  $17.14  on  it,  and  took  it  up.  On  the  13th  of 
December,  1855,  the  defendant  and  one  Westcott  exe- 
cuted with  Wells,  and  as  his  sureties,  a  note  for  $320, 
payable  to  the  bearer  one  year  from  date,  with  interest, 
and  on  the  14th  of  March,  1856,  he  executed  to  them  a 
writing  authorizing  the  application  of  the  rents  of  the 
farm  to  the  payment  of  it,  subject  to  the  previous  one  to 
secure  the  note  for  $625. 

On  the  12th  of  March,  1856,  the  defendant  indorsed  for 
Wells,  and  for.  his  accommodation,  his  note  for  $100,  pay- 
able at  Hungerford's  bank,  at  60  days  from  date,  and  on 
the  21st  of  April,  1856,  the  defendant  paid  it  and  took 
it  up. 

On  the  14th  of  March,  1856,  the  defendant  executed 


QNONDAaA— APRIL,  1865.  23 


Bipley  p.  Lannoath. 


with  Wells  and  as  his  surety,  a  note  for  J300,  to  one 
Woodard,  payable  in  one  year  from  the  then  next  Decem- 
ber, with  interest. 

On  the  17th  of  March,  1856,  Wells  executed  a  chattel 
mortgage,  to  the  defendant,  upon  the  30  cows  leased  to 
the  defendant  with  the  farm.  The  mortgage  recited  the 
making  and  indorsing  of  the  three  promissory  notes  for 
1625,  ^20  and  J300,  hereinbefore  referred  to,  and  then 
proceeded :  "  Now  therefore,  in  consideration  of  the  prem- 
ises, and  for  the  purpose  of  securing  and  indemnifying 
the  said  Hugh  Larmouth  of  and  from  the  payment  of  said 
notes,  or  of  any  or  either  of  them,  and  any  part  thereof, 
principal  or  interest,  and  from  all  costs,  charges,  damages 
and  expenses  which  the  said  Larmouth  may  be  put  to, 
incur  or  sustain  in  consequence  of  signing,  indorsing  or 
in  any  way  becoming  liable  therefor,  and  also  to  fully  in- 
demnify and  at  all  times  hereafter  save  the  said  Hugh 
Larmouth  of  and  from  all  loss,  damage  and  charge  and 
expenses  which  the  said  Larmouth  may  be  put  to,  incur 
or  sustain  by  reason  or  on  account  of  any  signature  or  lia- 
bUity  which  the  said  Larmouth  may  hereafter  make  or  incur 
for  my  accommodation^  at  my  request  or  for  my  benefit,  I 
do  hereby  sell,  transfer  and  assign  to  the  said  Larmouth 
the  said  30  cows,  the  same  as  heretofore  leased  with  my 
farm  to  the  said  Larmouth.  Provided  always,  and  this 
conveyance  is  upon  the  express  condition,  that  if  I,  John 
Wells,  shall  and  do  pay  and  discharge  at  maturity  the  said, 
several  promissory  notes  heretofore  mentioned  and  de- 
scribed, and  shall  pay  and  fully  discharge  at  maturity  all 
such  notes  and  obligations  which  said  Larmouth  shall  or 
may  hereafter  sign,  indorse  or  otherwise  become  liable  for 
me,  at  my  request  or  for  my  accommodation,  and  sAall  and 
do  at  all  times  hereafter  fully  indemnify  and  save  harmless 
the  said  Hugh  Larmouth^  of  and  from  all  damages^  costSy 
charges  and  expenses  which  the  said  Larmouth  has  or  may 
incur  or  become  liable  for  on  account  or  by  reason  of  the  use 
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of  h%8  name  as  maker j  tndarser  or  otherunsey  for  my  aeeommo" 
datiofiy  or  for  my  benejitj  then  tkU  transfer  to  be  void  and  of 
no  effect ;  hut  in  defavit  of  the  payment  of  said  notes  or  other 
obUgationSj  together  with  the  interest^  damages^  costs  and 
charges^  or  expenses  incurred  or  to  be  incurred  thereon^  accord- 
ing  to  the  conditions  above  expressed^  then  the  said  Hugh  Lar- 
mouth, his  heirsy  executors,  administrators  and  assigns 
shall  have  power,*'  &c. 

On  the  25th  day  of  July,  1856,  Wells  assigned  his  coun- 
terpart of  the  lease  to  the  plaintiff,  subject  to  the  payment 
of  the  three  notes  of  $625,  $320  and  $300 ;  and  on  the 
8th  of  October,  1856,  he  executed  to  the  plaintiff  a  bill  of 
sale  of  the  26  cows,  to  pay  a  pre-existing  debt ;  the  cows 
then  being  in  the  possession  of  the  defendant,  and  having 
been  in  his  possession  from  the  time  of  the  commence- 
ment of  the  lease,  until  he  disposed  of  most  of  them  in 
1860,  and  the  residue  before  the  commencement  of  the  suit 

Before  the  first  day  of  Uovembfer,  1859,  the  defendant 
had  paid  and  taken  up  each  of  the  said  three  notes.  The 
defendant  proved  several  failures  on  the  part  of  Wells  to 
perform  his  covenants  in  the  lease,  for  which  the  referee 
allowed  him  damages  to  the  amount  of  $171.  He  also 
proved  two  notes  executed  by  Wells  to  himself,  one  for 
$78,  dated  December  1st,  1855,  and  due  presently,  and  the 
other  for  $38.51,  dated  December  24th,  1856,  also  on  de- 
mand. The  referee,  refused  to  allow  the  two  notes  to 
apply  on  the  rent  The  referee  also  held  that  the  mort- 
gage upon  the  cows  did  not  include  any  of  the  notes  upon 
which  the  defendant  was  maker  or  indorser,  executed  be- 
fore the  date  of  the  mortgage,  except  the  ones  of  $625, 
$320  and  $300. 

The  defendant  paid  no  rent  for  the  farm,  except  what  was 
paid  upon  the  notes  hereinbefore  mentioned,  and  which 
payments  upon  the  notes  allowed,  and  damages,  were  not 
equal  to  the  rent,  and  the  referee  held  that  the  mortgage 
was  satisfied,  and  that  the  defendant  had  no  title  to  or  lieu 
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upon  the  cows,  when  this  suit  was  brought^  and  ordered 
judgment  for  the  plaintiff. 

Several  questions  are  presented  for  our  decision,  but  I 
shall  examine  but  one,  which  I  think  disposes  of  the  case. 
If  the  referee  was  right  in  limiting  the  mortgage  to  the 
demands  which  he  did,  then  the  mortgage  was  satisfied, 
and  the  defendant  had  no  claim  to  the  cows ;  but  if  the 
mortgage  was  intended  to  embrace  and  cover  the  notes  of 
$100  each  and  the  note  of  $200,  then  there  was  a  balance 
still  due  upon  the  mortgage,  and  the  property  in  the  cows 
remained  in  the  defendant. 

The  plaintiff  cannot  claim  a  more  strict  construction  of 
the  mortgage  for  his  benefit,  than  could  Wells,  if  the  con- 
troversy were  between  him  and  the  defendant;  for  he 
purchased  the  cows  with  full  knowledge  of  the  mortgage, 
and  to  satisfy  an  old  debt  which  Wells  owed  him.  And 
the  rule  is  that  an  instrument  is  to  be  construed  most 
strictly  as  against  the  party  who  executes  it,  and  liberally 
in  favor  of  the  party  to  whom  it  is  delivered. 

Now  what  was  the  situation  of  Wells  and  the  defendant 
when  the  mortgage  was  executed.  The  defendant  had 
executed  and  indorsed,  in  all,  for  him,  six  notes,  three  of 
them  amounting  to  $1245  of  princ>pal,  and  the  other  three 
amounting  to  $400.  Specific  liens  had  been  given  by 
Wells  upon  the  rents  to  secure  the  payment  of  about  $900 
of  the  three  large  notes,  and  so  given  that  the  note  of  $625 
had  priority,  and  the  other  one  of  $300  was  executed  by 
the  defendant  only  three  days  before  the  mortgage  was 
given.  It  was  natural  that  the  mortgagor  should  provide 
in  the  first  place  for  the  payment  of  these  three  notes,  spe- 
cifically. It  is  also  apparent  that  he  contemplated  the 
further  use  of  the  defendant's  name,  for  his  benefit  and 
accommodation,  and  hence  the  clause  which  provided  for 
future  liabilities  to  be  created  or  incurred  by  the  defend- 
ant. The  parties  both  well  knew  that  in  addition  to  all 
that,  the  two  $100  notes,  and  the  $200  note,  were  also 
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outstanding.  It  is  probable,  also,  that  it  was  in  the  con- 
templation of  both  parties  that  Wells  would  pay  up  these 
notes,  without  resort  to  the  rent  to  do  so ;  and  we  find 
that  upon  the  $200  note  he  did  pay  up  all  except  $109.21, 
which  was  afterwards  paid  by  the  defendant,  and  that  upon 
one  of  the  $100  notes,  he  paid  all  but  $17.14,  which  sum 
was  also  afterwards  paid  by  the  defendant.  The  fact  that 
it  was  expected  "Wells  would  pay  these  notes  was  a  good 
reason  why  they  should  not  be  specifically  set  out  at  length 
in  the  mortgage;  while  it  would  be  natural  that  they 
should,  at  the  same  time,  provide  for  securing  the  defend- 
ant against  their  payment  by  him. 

It  is  an  elementary  principle  of  construction,  that  effect 
must  be  given  to  every  clause  and  part  of  an  instrument, 
if  it  can  be  done  without  any  violence  to  the  other  parts 
of  the  instrument.  In  other  words,  >that  each  part  of  the 
instrument  shall  be  operative,  if  it  can  consistently  be 
done. 

The  parties  had  provided  specifically  for  the  securing 
of  the  three  large  notes,  and  also  for  all  future  liabilities  to 
be  incurred  by  the  defendant  for  the  plaintiff,  and  yet  they 
continue  on  and  provide  to  indemnify  and  save  harmless 
the  said  Larmouth  of  and  from  all  damages,  costs,  charges 
and  expenses,  which  the  said  Larmouth  has  or  may  incur, 
or  become  in  any  way  liable  for^  on  account^  or  by  reason  of 
the  use  of  his  name,  as  maker ,  indorser  or  otherwise,  for  my 
accommodation  or  henejity  dc.  All  of  which  is  clearly  sur- 
plusage and  meaningless,  unless  it  is  made  to  apply  to 
some  other  subject  than  the  three  large  notes,  and  the 
future  indorsements,  which  had  been  before  provided 
for.  I  cannot  doubt  that  the  parties  intended  that  clause 
to  cover  any  balance  which  the  defendant  might  have  to 
pay  upon  the  three  small  notes ;  and  if  so,  then,  as  I  said 
before,  the  rents  were  insuflicient  to  discharge  the  mort- 
gage. 

Entertaining  these  views,  I  hold  that  the  defendant  had 
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the  legal  title  to  the  cows,  as  against  the  plaintiff,  and  that 
the  action  could  not  be  maintained,  and  as,  if  I  am  correct, 
it  disposes  of  the  whole  case,  I  omit  to  examine  the  various 
other  questions  presented. 

The  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event 

[OxroiTDAOA  Gbnbbal  Tbbu,  April  4, 1865.    MuBmj  Mwgcm^  Bacon  and  Fos- 
t$r.  Justices.] 
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Cabt  and  others,  Commissioners  of  Highways  &c.,  vb. 

Makston. 

Commissioners  of  highways,  who  have  pud  the  Juror's  fees  and  other  costs  of 
a  reassessment  of  the  damages  of  a  land  owner,  occasioned  by  laying  oat  a 
road  through  his  lands,  on  appeal  by  them  from  the  original  assessment, 
upon  which  appeal  the  amount  of  the  assessment  is  reduced,  can  maintain 
an  action  to  recover  such  costs  of  the  land  owner. 

The  statute  {Lawt  of  1857,  eh.  455,  ^  7,)  is  ^  be  so  construed  as  to  include 
within  its  meaning  the  commissioners,  when  they  are  successful  on  the  ap- 
peal, as  well  as  the  other  party,  when  he  succeeds. 

Where,  in  an  action  brought  by  persons  suing  as  commissioners  of  highways, 
to  recover  the  costs  of  a  reassessment,  there  is  some  evidence  given  of  their 
being  such  commissioners,  and  no  question  as  to  their  being  such  was 
raised  before  the  justice,  either  while  the  trial  was  progressing,  or  on  a  mo- 
tion that  was  made  for  a  nonsuit ;  and  no  such  ground  of  appeal  to  the 
county  court  was  specified ;  nor  does  it  appear  that  any  such  question  was 
raised  before  the  county  court ;  and  the  whole  case  shows  that  the  plaintiffs 
were  treated,  through  the  whole  trial,  as  commissioners  of  highways ;  it  is 
too  late,  on  appeal,  to  disturb  the  judgment  of  the  county  court  on  the 
ground  that  they  were  not  such  commissioners. 

APPEAL  from  a  judgment  of  the  Oneida  county  court, 
affirming  a  judgment  rendered  before  a  justice  of  the 
peace  of  said  county. 

White  ^  LdLor^  for  the  appellants. 
TT.  0.  Merrill,  for  the  respondents. 
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By  tli/d  Oowrty  Foster,  J.  The  action  was  brought  by 
the  plaintiffs,  as  commissioners  of  highways  of  the  town 
of  Marcy,  to  rQCOver  the  costs  of  an  appeal  from  an  assess- 
ment made  by  commissioners,  for  the  damages  of  the  de- 
fendant, in  laying  out  a  public  road  through  his  lands  in 
said  town. 

It  appeared  on  the  trial  that  a  highway  was  laid  out 
through  the  lands  of  the  defendant,  and  that  commission- 
ers duly  appointed  for  that  purpose  assessed  his  damages 
at  880 ;  that  from  that  assessment  the  commissioners  of 
highways  appealed,  and  the  damages  were  reassessed,  by 
a  jury,  pursuant  to  the  provisions  of  the  act  of  1847,  chap- 
ter 455,  at  the  sum  of  $3.  The  costs  of  the  reassessment, 
being  the  fees  of  the  jurors,  including  those  not  sworn;  of 
the  constable  who  served  the  venire  or  summons  upon 
the  jurors;  and  of  the  town  clerk  and  justice,  amounted 
to  $12.98,  which  it  appeared  had  been  paid  by  the  plain- 
tiffs. Upon  this  evidence  the  justice  rendered  a  judgment 
against  the  defendant  for  $12.23  of  damages,  together 
with  costs  of  suit  The  defendant  appealed  to  the  county 
court  of  Oneida  county,  where  the  judgment  of  the  justice 
was  affirmed,  and  the  defendant  brought  his  appeal  there- 
from to  this  court. 

The  main  question  is  whether  the  plaintiffs,  who  have 
paid  the  jurors'  fees  and  other  costs  of  the  reassessment, 
can  maintain  an  action  to  recover  them  of  the  defendant; 
or  whether,  as  the  defendant  contends,  each  person  en- 
titled to  fees  for  his  services,  can  alone  maintain  an  action 
therefor. 

The  statute  in  question,  section  7,  declares  that  when 
the  reasaessment  is  for  a  smaller  amount  of  damages  than 
was  allowed  by  the  assessment  appealed  from,  the  party 
for  whom  the  damages  were  assessed  shall  pay  the  co9t% 
thereof;  and  that  when  the  original  assessment  is  in- 
creased, the  town  shall  pay  the  costs.  And  it  further 
provides  that  when  two  or  more  persons  shall  apply  for  a 
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reassessment,  the  jury  shall  be  obtained  in  conformity 
with  the  notice  first  served,  *^  and  all  persofis  who  may  be 
liable  for  costs  under  this  section,  shall  be  liable  in  pro- 
portion to  the  amount  of  damages  respectively  assessed  to 
th^m  by  the  first  assessment,  and  they  may  be  recovered 
in  an  action  of  assumpsit,  at  the  suit  of  any  person  or  per^ 
sans  entitled  to  the  same,  before  a  justice  of  the  peace.'' 

It  will  be  noticed  that  the  statute  speaks  of  costs.  It  is 
the  costs  which  are  to  be  paid  by  the  party,  and  not  the 
fees.  It  will  hardly  be  supposed,  unless  the  language  of 
the  statute  necessarily  requires  it,  that  the  legislature  in- 
tended that  the  justice,  constable,  town  clerk  and  each  of 
the  twelve  jurors  summoned,  should  have  a  separate  action 
against  the  party  whose  damages  were  reduced.  Much 
less,  that  in  the  case  of  two  or  more  claimants  appealing, 
and  where  it  is  provided  that  they  shall  pay  the  costs  in 
proportion  to  the  amount  of  their  respective  original 
assessment,  the  justice,  constable  and  jurors  should  have 
an  action  against  each  of  them  for  their  proportion  of 
his  fees. 

It  seems  to  me  that  the  only  sensible  construction  of  the 
statute,  if  the  words  "person  or  persons"  does  not  prevent 
it,  is  to  include  within  its  meaning  the  commissioners, 
when  they  are  successful  on  the  appeal,  as  well  as  the 
other  party,  when  he  succeeds. 

As  a  general  rule,  the  word  "person,"  when  used  in  a 
statute,  will  include  corporations.  (The  People  v.  Utica 
Ins,  Co.,  15  John.  358,  381,  382,  and  cases  cited.  The  State 
of  Indiana  v.  TToram,  6  Hilly  33,  38.  People  ex  rel.  Dayton 
v.  May,  27  Barb.  238.) 

The  point  is  taken  here  that  there  was  no  proof  that  the 
plaintiffs  were  the  commissioners  of  highways  of  the  town 
of  Marcy,  and  that  consequently  they  were  not  entitled  to 
recover.  No  such  question  was  raised  before  the  justice, 
either  while  the  trial  was  progressing,  or  on  the  motion 
that  was  made  for  a  nonsuit.    And  no  such  ground  of  ap- 
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peal  to  the  coantj  court  was  specified ;  nor  does  it  appear 
that  any  such  question  was  raised  before  the  county  court 

There  was  some  evidence  given  of  their  being  commis- 
sioners, and  had  any  such  question  been  made  before  the 
justice,  it  is  to  be  presumed  the  objection  would  have 
been  obviated  by  more  formal  proof.  The  whole  case 
shows  that  they  were  treated  through  the  whole  trial  as 
the  commissioners  of  the  town  ;  and  it  is  too  late  now,  in 
my  opinion,  to  disturb  the  judgment  on  that  ground. 

I  think  the  judgment  of  the  county  court  should  be 
affirmed. 

[Onondaga  Gbneral  Term,  April  4,  1866.  MuUin,  Mordant  Baeon  and 
JFoffor,  Justices.] 


DiLLATB  M.  ThB  NeW  YoRK  CbNTRAL  RaILROAD  COMPANY. 

A  train  of  cars  ran  every  afternoon  and  evening,  upon  the  defendant's  road, 
from  Rochester  to  Syracuse,  which,  though  usually  called  a  cattle  train, 
had  an  ordinary  passenger  car  attached,  capable  of  containing  at  least  fifty 
passengers.  It  had  a  conductor,  who,  in  addition  to  his  agency  in  regard  to 
the  freight,  was  accustomed,  at  all  his  stopping  places,  to  take  on  all  passen- 
gers who  applied  to  him  to  be  carried  on  the  road.  He  was  empowered  to 
collect  the  usual  fiire  from  such  passengers,  and  he  was  authorised  to  col- 
lect, and  did  collect,  the  tickets  of  such  persons  on  the  train  as  had  pro- 
cured them  before  entering  the  train.  -He  stopped  at  all  the  way  stations 
between  Rochester  and  Syracuse ;  and  he  carried  all  passengers,  male  and 
female ;  and  no  special  application  was  necessary  to  obtain  a  seat  in  the 
passenger  car.  In  short,  though  the  main  business  of  the  train  was  to  carry 
cattle,  it  was  a  part  of  its  regular  business,  daily,  to  carry  such  passengers 

•  as  appUed.  Held  that  whatever  the  company  chose  to  denominate  this  train, 
it  was  really  9i  freight  and  panenger  train. 

Hdd^  alto,  that  it  was  not  a  material  circumstance  that  the  company  did  not 
c)^eck  baggage,  for  the  passengers  on  that  train,  or  that  the  passengers  were 
left  to  take  charge  of  it  themselves. 

ffdd,  further  J  that  the  company  was  bound  to  see  that  there  was  a  safe  and 
commodious  passage  way  from  the  station,  or  ticket  office,  to  the  place 
where  the  passenger  car  usually  stopped ;  and  that  it  was  liable  in  damages 
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for  any  iigary  sustained  by  an  intending  passenger  upon  the  train  in  question, 
in  falling  into  an  improperly  constructed  cattle-guard,  in  consequence  of  the 
negligence  of  the  company. 

THIS  case  came  before  the  coart  on  a  motion  for  a  new 
trial  upon  a  nonsuit  ordered  at  the  Onondaga  circuit, 
and  the  motion  was  ordered  to  be  heard  at  the  general 
term  in  the  first  instance. 

The  plaintiff  claimed  to  recover  for  a  personal  injury 
sustained  by  him  by  falling  into  a  cattle-guard,  on  the 
line  of  the  defendant's  railroad,  in  Clyde,  which  he  alleged 
was  improperly  constructed.  The  defendant  denied  the 
allegations  of  the  complaint,  and  set  up  also  that  the  plain- 
tiff's own  negligence  caused  or  contributed  to  the  injury 
which  he  sustained.     The  cause  was  tried  before  a  jury. 

It  appeared  that  the  defendant,  in  1862,  run  daily  on  their 
road  a  through  cattle  train,  and  which,  between  Rochester 
and  Syracuse,  at  least,  had  attached  to  the  rear  of  it  a 
common  passenger  car,  upon  which  the  company  trans- 
ported all  such  passengers  as  made  application  to  ride 
thereon.  That  that  train  was  due  at  Clyde,  when  going 
east,  at  a  little  after  8  o'clock  in  the  evening.  That  pass- 
engers going  from  Rochester  to  Syracuse,  and  way  passen- 
gers at  all  points  between  those  places,  were  in  the  habit 
of  riding  on  that  train,  whenever  they  applied  to  do  so, 
and  that  female  as  well  as  male  passengers  were  accus- 
tomed to  ride  thereon.  That  persons  riding  on  express 
trains,  who  desired  to  stop  at  Clyde,  when  the  express  did 
not  stop  there,  were  carried  on  such  trains  to  the  nearest 
point  to  Clyde  at  which  they  made  stoppages,  and  such 
passengers  were  then  left  by  the  conductors  to  take  the 
cattle  train  in  question,  to  Clyde,  the  conductor  on  the 
cattle  train  taking  up  the  passengers'  tickets.  That  pass- 
engers were  in  the  constant  habit  of  leaving  that  train,  at 
Clyde,  and  of  taking  it  there  to  go  to  points  not  farther 
east  than  Syracuse.  That  no  tickets  were  sold  at  Clyde 
expressly  for  that  train^  and  the  ticket  office  there  was  not 
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kept  open,  on  the  arrival  of  that  train,  but  that  sometimes 
tickets  for  express  trains  east  were  sold  at  Clyde,  and  the 
purchasers  were  informed  by  the  ticket  agent  that  they 
could  take  the  cattle  train  to  the  first  point  east  of  there 
at  which  the  express  trains  stopped,  and  then  change  to 
the  express  train.  That  no  baggage  was  checked  for  that 
train,  but  that  if  passengers  had  any  baggage  with  them 
they  had  to  care  for  it  themselves.  That  at  Clyde,  as  well 
as  elsewhere  between  there  and  Bochester,  the  train  did  not 
draw  up  and  stop,  so  that  the  passenger  car  would  be  in 
front  of  the  ticket  office,  but  in  all  instances  the  train  was 
stopped  when  the  engine  and  tender  were  opposite  to  the 
appropriate  place  for  wooding  and  watering  the  train,  and 
from  that  point  started  again,  and  continued  on  to  its  next 
stopping  station.  That  at  Clyde  the  train  always  stopped 
when  coming  east,  with  the  engine  a  few  rods  west  of  the 
ticket  office,  and  near  where  Sodus  street  crossed  the  rail- 
road ;  that  the  train  at  such  times  occupied  the  north  track 
of  the  railroad,  and  extended  westerly  therefrom,  from  30 
to  40  rods  or  more,  depending  upon  the  length  of  the 
train ;  and  that  the  place  where  the  passenger  car  was  at 
such  times  stopped,  was  always  westerly  of  the  Sodus  road. 
That  it  was  usual  for  the  conductor  of  the  train,  for  such 
passengers  as  took  that  train  at  Clyde  or  other  stations, 
to  collect  and  receive  the  fare  of  each  passenger,  and  to 
collect  the  tickets  of  such  of  them  as  had  procured  tickets 
before  entering  the  train.  That  the  defendant  had  con* 
structed  an  open  cattle-guard  across  the  whole  width  of 
their  road  on  Sodus  street,  the  westerly  wall  of  which  was 
about  eleven  feet  easterly  of  the  westerly  boundary  of  the 
street ;  the  two  side  walls  of  which  were  of  stone,  and  per- 
pendicular, and  about  four  feet  five  inches  apart,  and  of 
the  perpendicular  depth  of  three  feet  and  seven  inches ; 
and  that  on  the  southerly  track  of  the  railroad  the  whole 
space  of  the  cattle*guard  was  open,  except  that  there  was 
a  bar  of  iron  about  two  inches  in  diameter  laid  length- 
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wise  of  said  cattle-gaard,  across  the  south  track  of  the  rail- 
roady  apon  which  persons  could  step  in  crossing  the  opening* 
That  the  defendant  usually  kept  no  light  at  that  point, 
in  the  night,  but  employees  were  sometimes  in  the  habit 
of  lighting  passengers  across  it,  who  desired  to  take,  or 
who  came  from,  the  train ;  and  that  on  two  occasions  be- 
fore the  time  in  question,  passengers  who  were  going 
towards  the  passenger  car  fell  into  the  cattle-guard  on  the 
south  track,  and  were  more  or  less  injured,  which  acci- 
dents were  known  to  the  employees  of  the  defendant 
That  on  the  20th  of  November,  1862,  the  plaintiff;  who 
resided  at  Syracuse,  went  to  Clyde  on  business,  on  one 
of  the  trains  of  the  defendant,  and  was  ready  in  time  to 
take  the  cattle  train  on  his  return  to  Syracuse.  That  the 
train  arrived  at  Clyde  at  about  the  hour  of  8  o'clock  in 
the  evening,  and  stopped  at  its  usual  place.  That  it  had 
a  long  train  of 'cattle  cars,  so  that  the  passenger  car  was 
some  80  to  40  rods  west  of  the  Sodus  road,  the  night  being 
quite  dark  and  there  being  no  light  near  the  cattle-guard. 
The  plaintiff,  on  learning  the  arrival  of  the  train,  left  the 
public  house  where  he  was  stopping,  and  passed  toward 
the  ticket  office,  and  thence  along  westerly  until  he  ar- 
rived opposite  to  the  engine  and  tender  of  the  train ;  and 
then  informed  one  of  the  employees  of  the  road,  who 
stood  by  the  engine  with  a  light  in  his  hand,  that  he  desired 
to  take  passage  on  the  train,  and  was  informed  by  him 
that  he  must  go  to  the  passenger  car,  in  the  rear  of  the 
train.  That  he  proceeded  on  a  pretty  fast  walk,  on  the 
south  track,  (the  train  occupying  the  other,)  until  he  fell 
into  the  cattle-guard  and  broke  his  leg.  That  the  night 
was  so  dark  that  he  could  not  see  the  opening,  until  he 
fell  into  it  That  he  had  never  before  taken  that  train, 
and  had  been  at  Clyde  but  once  or  twice  before,  and 
did  not  know  that  Sodus  street  crossed  the  railroad,  and 
was  not  aware  of  any  cattle-guard  being  located  there, 
Vol.  LVI.  3 
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until  he  fell  into  it.  It  also  appeared  that  there  was  no 
other  way  of  getting  from  the  ticket  office  to  the  passen- 
ger car,  without  climhing  fences  and  going  through  the 
lands  of  individuals. 

When  the  evidence  on  the  part  of  the  plaintiff  was 
closed,  the  defendant's  counsel  moved  for  a  nonsuit,  on  the 
ground  that  there  was  not  sufficient  evidence  to  sustain  the 
action,  and  that  the  evidence  on  the  part  of  the  plaintiff 
showed  that  negligence  on  his  part  contributed  to  the  in- 
jury. The  court  stated  that  it  was  unnecessary  to  inquire 
whether  there  was  negligence  on  the  part  of  the  plaintiff, 
and  held  and  decided : 

1st.  That  there  was  not  sufficient  evidence  to  justify  the 
jury  in  finding  that  the  defendant  invited  travel  upon  the 
cattle  train,  which  the  plaintiff"  intended  to  take  at  the 
time  of  the  injury,  but  that,  on  the  contrary,  it  was  quite 
apparent  that  the  defendant  took  passengers  upon  said 
train  only  at  their  request,  and  to  accommodate  those 
who  were  anxious  to  avoid  the  delay  of  waiting  for  the 
regular  passenger  train. 

2d.  That  the  defendant  was  not  bound,  under  the  evi- 
dence, to  furnish  a  safe  way  to  the  passenger  car  in  the 
rear  of  the  freight  train  for  persons  desiring  to  take  passage, 
or  for  the  plaintiff,  under  the  circumstances  of  the  case. 

3d.  That  the  defendant  was  not  a  common  carrier  of 
passengers  by  the  train  in  question. 

4th.  That  the  defendant  was  under  no  duty  to  the  pub- 
lic, or  to  the  plaintiff,  to  provide  a  safe  way  to  the  rear  car, 
to  enable  him  to  pass  the  excavation  in  question,  on  his  way 
to  take  passage  upon  said  train;  and  the  court  stated  that 
if  the  defendant  was  a  common  carrier  of  passengers  by 
the  train,  it  was  bound  to  stop  the  cars  at  the  depot 

5th.  That  whether  the  cattle-guard  was  a  nuisance  in 
the  highway,  was  a  question  between  the  defendant  and 
the  authorities  of  the  town ;  and  that  as  the  plaintiff"  was 
not  interested  in  the  highway,  he  could  not  recover  on  the 
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gromid  that  the  cattle*>guard  might  be  found  to  encroach 
on  the  highway  as  it  was  originally  laid  oat. 

The  counsel  for  the  plaintiff  requested  the  court  to  eub- 
mit  to  the  jury  all  the  questions  of  fact  in  the  case,  includ- 
ing those  decided  by  the  court  as  aforesaid,  and  also  the 
right  of  the  plaintiff  to  recover  upon  the  whole  facts. 

The  court  refused  to  submit  any  of  the  questions  of  fact 
to  the  jury,  and  thereupon  nonsuited  the  plaintiff. 

The  counsel  for  the  plaintiff  excepted  to  the  first,  second, 
third,  and  first  branch  of  the  fourth  and  fifth  propositions 
held  and  ruled  by  the  court  as  aforesaid,  and  to  each  of 
them,  respectively;  and  also  to  the  refusal  of  the  court  to 
submit  the  questions  of  fact  to  the  jury  as  requested,  and 
also  to  the  ruling  of  the  court,  granting  the  motion  for  a 
nonsuit 

Charles  Andrews^  for  the  plaintiff. 

PraU^  Mitchell  dk  Brown^  for  the  defendant 

Foster,  J.  The  cause  has  been  ably  argued  by  the  re- 
spective counsel,  and  several  adjudged  cases  have  been 
referred  to,  to  sustain  the  positions  which  they  have  ad- 
vanced ;  but  although  the  questions  pending  in  the  case 
are  important,  and  of  much  interest  to  the  parties  and  to 
the  public  at  large,  the  difficulty  of  the  case  lies  more  in 
the  -determination  of  the  true  character  of  the  train  in 
question,  than  in  the  rules  of  law  applicable  to  it,  when 
that  character  is  ascertained. 

If  it  was  a  freight  train  merely,  upon  which  the  company 
unwillingly  permitted  persons  occasionally,  in  cases  of 
emergency,  or  for  the  particular  accommodation  of  such 
persons^  alone,  to  ride  thereon,  then  the  company  owed 
no  duty  towards  them  which  has  not  been  performed ; 
and  on  the  other  hand,  if  it  was  a  passenger  train  as  well 
as  a  freight  train,  intended  by  the  defendant  for  the  trans- 
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portation  of  way  passengers  as  well  as  of  cattle,  or  other 
freight,  then  I  think  it  owed  a  duty  to  the  passengers  which 
has  not  been  performed. 

The  real  question  therefore  is,  was  this  a  freight  train 
merely,  or  a  passenger  train  as  well  as  a  freight  train.  An 
ordinary  freight  train  is  intended  exclusively  for  the  trans- 
portation of  property  and  such  employees  of  the  company 
as  are  deemed  necessary  to  transact  the  business  of  the 
train  on  the  road.  It  never  has  a  passenger  car  attached 
to  it,  except  when  some  peculiar  and  uncommon  circum- 
stance renders  it  necessary.  It  has  quite  frequently  and 
generally  a  small  car  at  its  rear  end,  which  in  this  case  I 
find  is  called  a  "cab,'*  sufficient  to  carry  the  employees 
of  the  company,  in  which  it  sometimes  happens  that  a 
passenger  is  admitted.  There  are  also  trains  which  are 
denominated  '^  cattle  trains,*'  and  they  too  usually  have  a 
"cab"  attached,  for  the  use  of  the  employees  of  the  road 
and  of  the  owners  or  agents  having  the  cattle  in  charge, 
and  usually  such  trains  are  confined  to  the  carrying  of 
such  employees  and  persons  having  charge  of  the  cattle ; 
though  it  sometimes  happens  that  other  passengers  are 
carried  in  such  trains.  Such  t'rains  are  undoubtedly 
freight  trains ;  and  it  cannot  be  expected  that  the  com- 
pany should  owe  any  duty  to  passengers  who  apply  to  ride 
on  them,  except  to  use  ordinary  care,  in  their  behalf,  while 
they  are  on  board  of  the  train. 

Such  trains  have  a  conductor,  whose  business  it  is  to 
see  that  the  train  has  proper  dispatch,  and  who  has  charge 
of  the  business  connected  with  the  freighting,  but  has  no 
authority  to  admit  on  board  such  train,  as  passengers, 
persons  who  are  not  connected  with  the  freight  which  he 
carries,  or  others,  except  by  the  direction  of  some  superior 
officer  of  the  company ;  and  hence  it  is,  that,  as  to  passen- 
gers on  such  trains,  there  is  no  such  obligation  towards 
them  as  is  the  case  in  regard  to  those  on  passenger  trains, 
and  such  trains,  if  through  trains,  stop  only  when  by  the 
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time  tables  of  the  company  it  becomes  necessary  for  them 
to  get  out  of  the  way  of  faster  trains,  running  behind 
them,  on  the  same  track,  or  when  necessary  for  taking  on 
wood  or  water. 

Was  the  train  in  question  mainly  or  essentially  of  the 
above  character?  It  ran  every  afternoon  and  evening 
from  Rochester  to  Syracuse.  It  had  an  ordinary  passen- 
ger car  attached,  which,  of  course,  could  contain  at  least 
fifty  passengers.  It  had  a  conductor,  who,  in  addition  to 
his  agency,  in  regard  to  the  freight,  was  accustomed,  at  all 
his  stopping  places,  to  take  on  all  passengers  who  applied 
to  him  to  be  carried  on  the  road.  He  was  empowered  to 
collect  the  usual  fare  from  such  passengers,  and  he  was 
authorized  to  and  did  collect  the  tickets  of  such  persons 
on  the  train  as  had  procured  them,  before  entering  the 
train.  He  stopped  at  all  the  way  stations  between  Roches- 
ter and  Syracuse ;  and  he  carried  all  passengers,  male  and 
female ;  and  no  special  application  was  necessary  to  ob- 
tain a  seat  on  board  the  passenger  car.  In  short,  though 
the  main  business  of  the  train  was  to  carry  cattle,  it  was 
a  part  of  its  regular  business,  daily,  to  carry  such  passen- 
gers as  applied.  In  my  judgment,  whatever  the  company 
chose  to  denominate,  the  train  it  was  really  a  freight  and 
poisenger  train. 

Its  character,  as  a  passenger  train,  did  not  depend  upon 
whether  it  was  drawn  up  and  stopped  before  the  ticket 
office,  at  the  several  stations  where  it  halted ;  and  I  think 
the  court  erred  in  supposing  that  if  it  was  a  passenger 
train,  the  company  was  bound  to  have  the  passenger  car 
stopped  in  ftx)nt  of  the  station  house.  I  am  not  aware 
that  such  is  the  duty  of  the  company,  in  any  case ;  nor 
can  they,  in  most  cases,  do  so  with  all  of  their  passenger 
trains.  Ordinarily  some  of  the  cars  of  a  passenger  train 
are  stopped  in  front  of  the  station  house ;  but  whenever 
the  train  is  large,  as  is  very  often  the  case,  sometimes  con- 
taining a  dozen  or  more  cars,  the  most  of  the  train  will 
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be  stopped  nearly  as  far  from  the  station  as  was  the  pass- 
enger car  in  question.  My  opinion  is,  that  in  regard 
to  passenger  trains,  the  duty  of  the  company  is  to  so  stop 
its  cars  that  passengers  shall  have  easy  and  safe  access  to 
and  from  the  train,  and  the  nearest  streets  or  other  avenues 
of  travel. 

I  do  not  consider  it  a  material  circumstance  that  the 
company  did  not  check  baggage  for  the  passengers  on 
'that  train,  or  that  the  passengers  were  left  to  take  charge 
of  it  themselves.  It  is  certain  that  they  never  refused  or 
declined  to  carry  the  passenger  and  his  baggage  on  board 
of  the  train;  and  if  they  invited  passengers  to  take  that 
train,  it  may  be  a  serious  question  whether  the  statute  did 
not  require  them  to  check  all  such  baggage.  But  it  is  not 
important  to  determine  that  question  here,  and  I  there- 
fore do  not  discuss  it. 

Is  it  correct  to  say  that  the  railroad  company  did  not 
invite  passengers  to  take  that  train,  or  that  the  train  was 
so  run  exclusively  for  the  accommodation  of  freight  ? 

How  is  a  railroad  company  to  invite  passengers  to  their 
trains  except  by  providing  suitable  accommodations  for 
them  to  ride;  stopping  so  that  they  may  get  the  trains; 
and  taking  and  carrying  all  who  apply?  How  else  do 
they  invite  passengers  to  their  trains?  We  know,  as  mat- 
ter of  fact,  that  they  invite  passengers  to  them,  by  putting 
up  in  their  ticket  offices  time  tables,  stating  the  regular 
time  for  trains  to  pass  the  several  stations ;  and  as  matter 
of  fact,  though  not  testified  to  in  the  case,  that  the  train  in 
question  was  entered  on  their  time  table. 

But  how  can  it  be  assumed,  legally,  that  the  passenger 
car  of  that  train  was  not  attached  to  it  solely  for  the  ac- 
commodation of  passengers  ?  The  company  ran  express 
trains  on  its  road,  which  stopped  only  at  the  more  import- 
ant stations.  It  ran  also  way  mail  trains  and  other  accom- 
modation trains,  which  stopped  at  all  stations ;  and  which 
took  up  and  left  passengers  at  points  where  the  express 
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trains  did  not  stop,  as  well  as  at  others.  And  the  train  in 
qaestion,  running  as  it  did  for  eighty-one  miles,  performed 
the  office  of  an  accommodation  passenger  train,  and  for 
aught  the  case  discloses,  saved  the  necessity  of  running 
one  more  train,  devoted  exclusively  to  the  business  of  an 
accommodation  passenger  train.  And  I  think  we  are  not 
authorized  in  coming  to  the  legal  conclusion  that  a  rail- 
road company  runs  any  of  its  trains  for  the  benefit  solely 
of  others,  at  a  pecuniary  loss  or  inconvenience  to  itself. 
All  are  doubtless  aware  'that  including  the  damage  to  the 
rolling  stock  of  a  train,  and  to  the  rails  by  the  friction 
caused  by  breaking  up  and  stopping  the  train,  together 
with  the  loss  of  motive  power  and  motion,  and  the  addi- 
tional consumption  of  fuel,  and  loss  of  time,  all  stops  of 
trains  are  expensive ;  and  the  use  of  this  train  at  its  busi- 
ness stopping  places,  in  taking  on  passengers  there,  was 
a  material  saving  of  expense  to  the  company,  if  without 
the  stopping  of  this  train  some  other  train  would  have 
had  to  stop  in  its  stead ;  and  the  only  reason  why  that 
train  did  not  draw  up  in  front  of  the  station  may  well  be 
that  it  was  to  save  the  expense  of  the  additional  stop 
necessary  to  do  so. 

With  the  view  I  have  of  the  case,  I  think  the  company 
was  bound  to  see  that  there  was  a  safe  and  commodious 
passage  way  from  the  station  or  ticket  office  of  the  com- 
pany to  the  place  where  the  passenger  car  usually  stopped. 
It  is  clear  to  my  mind  that  it  did  not  do  so,  and  therefore 
the  defendant  was  guilty  of  negligence ;  and  that  such  neg- 
lect of  the  company  was  the  cause  of  the  injury  which  the 
plaintiff  sustained.  I  am  inclined  to  the  opinion  that  the 
location  of  the  cattle-guard,  in  Sodus  street,  would  of 
itself  entitle  the  plaintiff  to  recover  for  any  damages  which 
he  sustained  by  falling  therein ;  but  I  prefer  to  rest  my 
decision  of  negligence  on  the  part  of  the  defendant,  on  the 
grounds  before  stated.  The  court  below  did  not  pass 
upon  the  question  of  negligence  on  the  part  of  the  plain- 
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tiff,  but  granted  the  nonsuit  upon  other  grounds ;  but  as 
the  question  is  raised  before  us  by  the  counsel  for  the  de- 
fendant^ it  is  enough  to  say  that  the  only  ground  upon 
which  it  is  claimed  that  the  plaintifi'  was  negligent  is^  that 
by  law  it  was  the  duty  of  the  company  to  make  and  sus- 
tain suitable  cattle-guards  at  all  road  crossings ;  and  that 
there  being  a  road  where  this  cattle-guard  was,  the  plain- 
tiff was  bound  to  know  that  law^  and  bound  to  presume 
that  the  company  had  made  such  cattle-guard^  and  there- 
fore it  was  his  duty  to  take  care  and  not  fall  into  it.  But 
if  it  be  80^  while  the  party  was  bound  to  know  that  the 
cattle-guard  had  been  made,  it  surely  ought  to  follow  that 
he  was  to  suppose  it  had  been  constructed  nearer  the 
westerly  line  of  the  road  than  eleven  feet  east  of  it,  and 
that  it  was  not  so  constructed  as  to  be  dangerous. 

I  think,  upon  the  whole  case,  there  was  no  negligence 
on  the  part  of  the  plaintiff  shown  on  the  trial,  and  that 
the  company  improperly  constructed  the  cattle-guard; 
that  by  reason  of  such  improper  construction  the  plaintiff 
was  injured ;  and  that,  at  least,  the  whole  case  should  have 
been  submitted  to  the  jury.  A  new  trial  should  be  granted, 
with  costs  to  abide  the  event 

MuLLiN,  J.,  concurred. 

Bacon,  J.,  did  not  sit 

MoBaAN,  J.,  gave  no  opinion. 

New  trial  granted. 

[Onovdaoa  Gbnebal  TbbKi  April  4,  1865.  MuUmf  Morgan  and  HuteTf 
JnsUoes.] 
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The  plaintiff,  at  Tarioiu  times,  sold  dUd  delivered  to  the  defendant,  dry  goods 
oat  of  their  store,  to  an  aggregate  amonnt  of  $381.68;  in  consideration  of 
which,  and  in  payment  thereof,  the  latter  agreed  to  deliyer  to  the  plaintifib, 
on  or  before  a  day  specified,  nails,  at  the  rate  of  $6.87 1  per  one  hundred 
ponnds.  Mdd  that  the  transaction  was  a  purehaae  of  dry  goods  from  the 
plaintiff^,  by  the  defendant,  from  time  to  time,  on  credit,  the  goods  being 
deUTered  at  the  time  of  each  porchase,  and  to  be  paid  for  in  nails  on  or 
before  Uie  day  mentioned;  and  mi  9, pwrehem  of  maU^  to  be  paid  for  in  dry 
goods,  or  eyen  an  exchange  of  nails  for  dry  goods. 

'Hddy  alio,  that  the  plaintifib  were  entitled  to  recoyer  the  balance  of  the  pur- 
chase money  of  the  goods  sold,  remaining  unpaid,  with  interest  frrom  thd 
time  the  same  became  payable. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiffs, 
entered  upon  the  report  of  a  referee.    The  material 
facts  are  stated  in  the  opinion. 

F.  W.  Eubbardy  for  the  appellant. 

J).  O'Brien^  for  the  respondents. 

By  the  Caurty  Fosteb,  J.  The  action'  was  brought  to 
recover  the  value  of  a  quantity  of  nails  which  the  plain- 
tiffs were  to  receive  from  the  defendant,  at  the  price  of 
$5.37^  per  100  lbs.,  for  certain  dry  goods  which  the  de- 
fendant had  purchased  and  received  from  the  plaintifis, 
out  of  their  store  in  "Watertown.     On  the  trial  the  nails 

'  were  found  to  be  of  the  value  of  $8  per  hundred  weight. 
The  referee  found,  as  matters  of  fact,  according  to  the 

.  case  as  settled,  that  the  plaintiffs  sold  and  delivered  to  the 
defendant  certain  goods,  upon  which  the  sum  of  $1.04 
remained  unpaid.  That  on  the  24th  day  of  September, 
1863,  they  sold  and  delivered  to  him  goods  to  the  amount 
of  $147.70,  and  on  the  24th  of  October,  1863,  goods  to 
the  amount  of  $183.98,  amounting  in  all  to  $331.68 ;  in 
consideration  of  which,  and  in  payment  thereof,  he  agreed 
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to  deliver  to  the  plaintiflfs,  at  "Watertown,  on  or  before  the 
Ist  day  of  May,  1864,  nails,  at  the  rate  of  65.37J  per  one 
hundred  pounds.  That,  pursuant  to  said  contract,  the  de- 
fendant delivered  to  the  plaintiffs,  at  Watertown,  nails  to 
the  amount  of  $139.76,  leaving  due  the  sum  of  $191.92, 
payable  in  nails  at  the  rate  of  $5.37^  per  one  hundred 
pounds,  to  be  delivered  at  Watertown  on  or  before  the  1st 
of  May,  1864 ;  and  that  the  defendant  failed  to  deliver 
said  nails^  on  or  before  said  Ist  day  of  May. 

The  referee  further  found,  "  as  matters  of  fact,  that  the 
agreement  and  transaction  between  the  parties  was  a 
purchase  by  the  plaintiffs,  and  a  sale  by  the  defendant,  of 
a  quantity  of  nails,  at  an  agreed  price  per  hundred,  to  be, 
and  was  then,  paid  for  by  the  plaintiffs  in  dry  goods;  and 
on  the  part  of  the  defendant,  a  purchase,  of  the  plaintiffs, 
of  a  certain  quantity  of  dry  goods,  at  an  agreed  price,  to 
be  paid  for  in  nails  at  an  agreed  price.  That  the  nails 
were  purchased  by  the  plaintiffs  and  the  goods  by  the  de- 
fendant,  each  for  the  purpose  of  trade,  and,  by  the  terms 
of  the  contract,  no  money  was  to  be  paid  by  either  party ; 
the  intention  of  the  plaintiffs  was  the  purchase  of  nails ; 
of  the  defendant,  the  purchase  of  dry  goods.  That  the 
defendant  failed  to  deliver  the  nails,  pursuant  to  the  agree- 
ment, at  any  time,  and  that  nails  were  worth  $8  per  hun- 
dred at  Watertown  on  the  1st  day  of  May,  1864."  And 
the  referee  ordered  judgment  for  the  plaintiffs  for  the  value 
of  the  nails  at  $8  per  hundred,  amounting  to  $288,  being 
the  difference  between  8192.96  and  the  value  of  the  nails  * 
which  the  contraqt  called  for,  at  $8  per  hundred,  including 
interest  from  the  first  of  May,  1864.  To  all  of  which  find- 
ings of  fact  and  of  law  the  defendant  duly  excepted. 

I  can  find  nothing  in  the  case  to  support  the  conclusion 
of  the  referee,  that  there  was  a  purchase  of  the  nails  in 
question  by  the  plaintiffs.  On  the  contrary,  the  whole 
testimony  shows,  clearly,  that  the  transaction  was  a  pur- 
chase of  dry  goods,  by  the  defendant,  from  time  to  time; 
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the  goods  being  delivered  at  the  times  of  the  purchase, 
and  to  be  paid  for  in  nails,  on  or  before  the  1st  day  of  May 
thereafter.  Such  was  the  only  theory  of  the  plaintiffs 
when  the  action  was  commenced. 

The  complaint  does  not  allege  any  purchase  of  the  nails 
by  the  plaintiffs.  On  the  contrary,  it  claims  **that  at 
divers  times  between  the  23d  day  of  May,  1863,  and  the 
23d  day  of  October,  1863,  the  plaintiffs  sold  and  delivered 
to  the  defendant,  goods,  wares  and  merchandise  of  the 
value  and  agreed  price  of  $566.72,  which  the  defendant 
then  and  there  agreed  to  pay  in  good,  merchantable  nails, 
to  be  delivered  to  the  plaintiffs,  on  or  before  the  1st  day 
of  May,  1864,  at  the  rate  and  price  of  85.37J  per  hundred." 
It  then  alleges  that  the  defendant  paid  thereon  in  nails 
the  sum  of  (373.76,  leaving  a  balance  due  the  plaintiffs  of 
$192.98,  payable  in  nails  at  $5.37j^  per  hundred;"  and 
claims  that  such  balance  in  nails  was  worth  $432. 

The  proof,  on  the  trial,  also  clearly  shows  that  the  pur- 
chase  was  a  purchase  of  dry  goods  to  be  paid  for  m  naUs, 

Humphrey  Sisson,  one  of  the  plaintiffs,  testified  that 
''he  knew  the  defendant;  he  has  dealt  with  our  firm, 
through  his  agent,  H.  McColIom,  during  the  last  two 
years.  We  sold  and  delivered  to  him  a  quantity  of  goods. 
The  bills  were  as  follows :  February  27,  1863,  $136.82 ; 
June  14th,  $122.22;  September  24th,  $147.70;  October 
24th,  $183.98,  making  in' all  $590.72.  Our  firm  received 
of  the  defendant,  to  be  credited,  in  nails,  as  follows :  May 
7th,  1863,  $24 ;  June  24th,  $24 ;  June  29th,  $24 ;  Sep- 
tember  18th,  $48;  October  12th,  $60;  December  23d, 
$78 ;  December  23d,  $26.88 ;  October  19th,  $37.63 ;  July 
7th,  1864,  $21.50;  and  February  9th,  $53.75;  making 
$397.76,  and  leaving  a  balance  of  $192.96,  to  be  paid  iu 
nails  at  $5.37j^  per  hundred  pounds."  He  further  testi- 
fied, that  "  the  first  two,  amounting  to  $259.04,  were  pay- 
able in  nails  at  $6  per  hundred,  which  was  paid  up,  except 
$1.04.    The  other  two  bills  were  to  be  paid  for  in  nails 
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at  the  rate  of  $5.37^,  and  that  a  part  has  been  paid,  leav- 
ing $192.96  due  thereon ;  and  that  the  nails  were  to  be  de- 
livered on  or  before  the  first  of  May,  1864 ;  and  that  the 
nails  were  purchased,  or  contracted  for,  by  our  firm,  for  the 
purpose  of  selling  at  a  profit." 

On  his  cross-examination  he  said:  ^^I  made  the  bargain 
with  McCoUom,  mysel£  The  arrangement  of  the  $5.37} 
was  made  Sept  24th,  1863^  the  day  he  purchased  the 
goods.  This  arrangement  was  made  for  each  purchase, 
when  made.  Bargains  were  made  in  the  store.  I  pro- 
posed to  sell  him  the  goods  and  take  pay  in  nails.  We 
agreed  upon  $5.37}  per  hundred  as  the  price  of  the  nails. 
I  wanted  nails  to  sell  to  our  customers." 

Henry  H.  Ayres,  another  of  the  plaintiffs,  testified  that 
he  "was  present  at  the  arrangement  for  the  last  two 
sales  of  goods.  They  were  to  he  paid  for  in  nails  at  $5.37} 
per  hundred  pounds,  to  be  delivered  on  or  before  the  first 
of  May,  1864.  The  goods  were  delivered  on  the  dates 
mentioned  in  the  bills.  The  nails  in  question  were  pur- 
chased by  our  firm  from  the  defendant,  and  paid  for  by 
sale  of  dry  goods.  They  were  bought  by  our  firm  for  the 
purpose  of  selling  at  a  profit.  There  was  no  agreement 
or  understanding  between  our  firm  and  the  defendant, 
that  the  goods  were  to  be  paid  for  in  money,  or  in  any 
other  way  except  in  nails.  No  other  kind  of  payment  was 
intended." 

Hiram*  McCoUom,  the  agent  of  the  defendant,  testified 
that  it  was  a  purchase  of  goods  made  by  him  of  the  plain- 
tiffs, to  be  paid  for  in  nails. 

I  think  it  would  be  a  manifest  perversion  of  the  testi- 
mony to  call  it  a  purchase  of  nails,  to  be  paid  for  in  dry 
goods,  or  even  an  exchange  of  nails  for  diy  goods.  No 
quantity  of  nails  was  bargained  for.  No  amount  in  value 
of  nails  was  specified.  But  the  defendant  from  time  to 
time  bought  dry  goods  of  the  plaintiffs,  in  such  quantities 
as  he  desired,  and  those  amounts  were  to  be  paid  for  in 
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nailsy  and  it  seems  as  though  the  only  apology  for  the 
coQclasions  of  the  referee  as,  that  the  plaintiffs  swear  they 
wanted  the  nails  to  sell  to  their  customers  and  at  a  profit, 
and  yet  they  kept  only  a  dry  goods  and  boot  and  shoe 
store.  Doubtless  as  nails  rose  in  price  they  did  want  them 
at  $5.37j^  per  hundred ;  but  if  they  had  fallen,  after  the 
agreement,  and  had  not  been  furnished  in  time,  upon  a 
suit  to  be  brought  on  the  contract,  they  would  have 
wanted  the  money,  at  the  contract  price  of  the  goods,  in- 
stead of  the  market  value  of  the  nails. 

It  is  worthy  of  notice  that  the  Teferee,  in  his  report^  did 
not  find  that  there  was  a  purchase  of  the  nails,  to  be  then 
paid  for  in  dry  goods ;  and  such  finding  first  appears  sub- 
sequent to  this  appeal ;  but,  on  the  contrary,  he  found  it 
was  a  purchase  of  dry  goods  to  be  paid  for  in  nails  at  an 
agreed  price  per  hundred. 

Assuming,  therefore,  as  I  think  we  must,  that  the  trans- 
action was  a  purchase,  by  the  defendant,  of  the  dry  goods 
in  qaestion,  at  a  price  agreed  upon,  on  credit,  and  to  be 
paid  for  thereafter  in  nails  at  a  fixed  price,  what  is  the 
amount  of  damages  which  the  plaintiffs  were  entitled  to 
recover?  The  rule  in  such  case,  in  this  State,  is  that  the 
recovery  must  be  for  the  balance  of  the  purchase  money 
for  the  goods  sold,  remaining  unpaid,  with  interest  there- 
on from  the  time  the  same  became  payable.  {Pinney  v, 
GHeasan,  5  Wend.  393.  Rockwell  v.  Rockwell,  4  Hill,  164. 
Stevens  v.  Low,  2  id  132.  Sedgwick  on  Damages,  239.) 
The  rule  is  the  same  in  Connecticut.  {Brooks  v.  HuhbeU, 
3  Cmn.  Rep.  58.) 

In  this  case  the  balance*  unpaid  was  $192.96,  for  which 
sum,  with  interest  from  the  1st  day  of  May,  1864,  the  plain- 
tiffs were  entitled  to  recover. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[OvoHDAeA  Gbhbbal  Tbbm,  June  27,  1866.    Morgan,  Baeon  and  Fatter, 
Jostioes.] 
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The  XJnitbd  Statbs  Telegraph  Compant  t;^.  The  Western 

Union  Telegraph  Company. 

The  object  of  the  act  qf  the  legislature,  "  to  provide  for  the  incorporation  and 
regulation  of  telegraph  companies,"  as  amended  by  chapter  669  of  the  laws 
of  1866,  section  1,  requiring  telegraph  companies  to  receive  despatches  from 
other  telegraph  lines,  and  to  transmit  the  same,  except  in  the  case  of  com- 
panies owning  parallel  lines,  or  doing  business  in  competition  with,  the  line 
over  which  the  dispatch  is  required  to  be  sent,  was  to  compel  companies  with 
extensive  lines  to  receive  from  other  telegraph  companies  messages  which 
such  other  companies  could  transmit  no  further,  and  to  continue  them  on  to 
the  place  of  ultimate  destination. 

That  statute,  though  penal  to  the  offender,  is  generally  benefldal,  and  should 
therefore  be  equitably  construed. 

The  plaintiff  and  defendant  were  incorporated  associations,  engaged  in  the 
business  of  telegraphing  messages  over  their  respective  lines.  Each  party 
had  a  line  of  telegraph  from  Albany  to  Bufifklo.  From  Albany  to  Syracuse 
they  were  parallel  and  competing  lines,  and  Arom  the  latter  place  to  Buffalo 
the  line  of  the  plaintiff  was  a  parallel  and  competing  line  with  the  northerly 
line  of  the  defendant,  between  those  places,  running  along  the  direct  railroad 
line  from  Syracuse  to  Rochester,  and  on  to  Buffalo.  The  defendant  had  a 
line  of  telegraph  running  from  Syracuse  to  Auburn,  and  thence  on  to  Geneva 
and  Canandaigua,  and  connecting  with  its  northerly  line  at  Rochester.  The 
plaintiff  had  no  line  from  Syracuse  to  or  towards  Auburn,  or  between 
that  place  and  Rochester.  Its  nearest  line  to  Auburn  was  the  one  which  ran 
parallel  to  the  defendant's  northerly  line ;  and  its  nearest  approximation  to 
Auburn  was  at  a  point  where  it  passed,  about  eight  miles  distant  therefrom. 
The  defendant  used  the  Auburn  line  of  its  telegraph  to  convey  through  mes- 
sages from  Albany  to  Bufifklo.  The  parties  each  had  offices  at  Albany  and  at 
Syracuse,  and  the  defendant  had  an  office  at  Auburn,  but  the  plaintiff  had  not. 
Between  Syracuse  and  Auburn,  the  companies  had  no  parallel  or  competing 
lines.  Syracuse  was  the  nearest  point,  on  the  line  of  the  plaintiff,  to  Aubura, 
from  which  a  message  could  be  dispatched  to  that  place  by  telegraph. 

Heldt  1.  That  as  the  proof  showed  that  the  plaintiff  had  no  telegraph  line  from 
Syracuse  towards  Auburn ;  and  that  the  oqly  line  of  telegraph  from  Syra- 
cuse to  Auburn  was  the  line  of  the  defendant,  the  court  below  did  not  err  in 
finding  that  the  plaintiff  had  no  line  parallel  to,  or  competing  with,  the  de- 
fendant's line  between  Syracuse  and  Auburn. 

2.  That  although  the  line  of  the  plaintiff  competed  with  that  of  the  defendant 
east  of  Syracuse,  and  west  of  Rochester,  and  also  with  the  northerly  line  of 
the  defendant  between  these  places,  it  was  not  necessarily  in  competition  with 
the  line  between  Syracuse  and  Auburn. 

8.  That  the  defendant  was  bound  to  receive  from  the  plaintiff,  at  Syracuse,  a 
dispatch  sent  over  the  plaintiffs  line  from  Albany  to  Syracuse,  addressed  to 
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an  indiTidoal  at  Auburn,  and  to  transmit  the  same  on  payment  of  the  usual 
charge ;  and  that  for  neglecting  and  reftising  to  do  so,  it  was  liable  for  the 
penalty  of  $100  mentioned  in  the  statute ;  notwithstanding  the  exception  in 
such  statute,  in  regard  to  parallel  and  competing  lines. 

4.  That  an  action  for  such  penalty  need  not  be  brought  by  the  sender  of  the 
dispatch,  but  coald  be  maintained  by  the  plaintiff. 

An.  action  to  recoTer  the  penalty  giTen  by  the  statute  for  neglecting  or  revising 
to  transmit  a  dispatch  by  telegraph  can  be  maintained  by  the  party  who  de- 
siree  to  send  the  same,  and  whose  desire  is  not  complied  with.  And  if  it  be 
a  telegraph  company  that  desires  another  telegraph  company  to  receive  and 
forward  a  message,  the  company  so  desiring  the  telegram  to  be  sent  is  the ' 
proper  person  to  sue  for  the  penalty,  in  case  of  refusal. 

And  this  notwithstanding  the  blank  upon  which  the  telegram  is  written  con- 
tains a  printed  heading  of  the  terms  and  conditions  on  which  the  company 
receives  telegrams  to  be  transmitted,  to  the  effect  that  it  will  not "  be  held 
liable  for  any  error  or  neglect  by  any  other  company,  over  whose  lines  this 
message  may  be  sent,  to  reach  its  destination.  And  thit  eon^any  is  her^ 
made  the  agent  of  the  tigner  of  ihie  tneetage^  to  forward  it  over  the  Unee  of  other 
eompaniee,  tohen  neeeetary." 

Such  a  clause  will  be  deemed  as  intended  to  shield  the  company  from  pecuniary 
responsibility  for  the  misconduct  or  neglect  of  other  parties  or  companies, 
and  to  have  relation  only  to  its  personal  liability  over  to  the  writers  of  the 
messages  which  shall  be  received  by  it  for  transmission,  and  to  that  alone. 

The  word  "person"  or  ''persons,"  when  used  in  a  statute,  includes  corpora- 
tions. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff,  ren- 
dered at  the  Onondaga  circnit,  in  September,  1864, 
on  a  trial  by  the  court,  a  jury  having  been  waived. 

The  action  was. brought  to  recover  a  penalty  of  $100, 
pursuant  to  the  provisions  of  section  11  of  "An  act  to 
provide  for  the  incorporation  and  regulation  of  telegraph 
companies,"  as  amended  by  chapter  559  of  the  laws  of 
1855,  section  1,  which  declares  it  to  be  "  the  duty  of  the 
owner  or  the  association  owning  any  telegraph  line,  doing 
business  within  this  State,  to  receive  diflpatches  from  and 
far  other  telegraph  lines  and  associations^  and  from  and  for 
any  individual,  and  on  payment  of  their  usual  charges,  for 
individuals,  for  transmitting  dispatches,  as  established  by 
the  rules  and  regulations  of  such  telegraph  lines,  to  trans- 
mit the  same  with  impartiality  and  good  faith,  under  the 
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penalty  of  $100  for  every  neglect  or  refusal  so  to  do,  to  be 
recovered  with  costs  of  suit,  in  the  name  and  for  the  benefit 
of  the  person  or.  persons  sending^  or  desiring  to  sendy  such  dis" 
patch;  provided  that  nothing  contained  in  this  section 
shall  be  construed  to  require  any  telegraph  company  or 
association  to  receive  and  transmit  dispatches /row,  or  for ^ 
any  other  company  or  association  owning  a  line  of  telegraph 
paraUel  with^  or  doing  btisiness  in  competition  tvithj  the  line 
over  which  the  dispatch  is  rehired  to  be  sent."  {Stat,  at 
Large,  vol  3,  p.  722.)  On  the  trial  it  appeared,  and  the 
court  found,  that  the  plaintiff  and  defendant  were  incorpo- 
rated associations,  engaged  in  the  business  of  telegraphing 
messages  over  their  respective  lines.  That  each  party  had 
a  line  of  telegraph  from  Albany  to  Buffalo.  That  from 
Albany  to  Syracuse  they  were  parallel,  and  competing  lines; 
and  that  from  Syracuse  to  Buffalo  the  line  of  the  plain- 
tiff was  a  parallel  and  competing  line  with  the  northerly 
line  of  the  defendant,  between  those  places,  running  along 
the  direct  railroad  line  from  Syracuse  to  Rochester,  and 
on  to  Buffalo.  That  the  defendant  had  a  line  of  telegraph 
running  from  Syracuse  to  Auburn,  and  thence  on  to 
Geneva,  Canandaigua,  and  connecting  with  its  northerly 
line  at  Eochester;  and  that  the  plaintiff  had  no  line  from 
Syracuse  to  or  towards  Auburn,  or  between  that  place  and 
Rochester ;  and  that  its  nearest  line  to  Auburn  was  the 
one  which  ran  parallel  to  the  defendant's  northerly  line, 
and  that  its  nearest  approximation  to  Auburn  was  at  a 
point  where  it  passed  about  eight  miles  distant  therefrom. 
And  the  court  also  found  that  the  defendant  used  the 
Auburn  line  of  its  telegraph  to  convey  through  messages, 
from  Albany  to  Buffalo,  when  its  convenience  required  it. 
That  the  plaintiff*  and  defendant  each  had  offices  at  Albany 
and  Syracuse,  and  that  the  defendant  had  an  office  at 
Auburn ;  but  that  the  plaintiff  had  not;  and  that  between 
Syracuse  and  Auburn  the  plaintiff  and  defendant  had  no 
parallel  or  competing  lines,  and  that  Syracuse  was  the 
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nearest  pointy  on  the  line  of  the  plaintiff,  to  Aubarn,  from 
which  a  message  could  be  dispatched  to  that  place  by  tele- 
graph. That  on  the  4th  of  March,  1864,  a  message  from 
an  individual  was  delivered  to  the  agent  of  the  plaintiff  at 
its  office  in  Albany,  to  be  transmitted  to  one  "  Wm.  Baker, 
Auburn,"  and  was  transmitted  over  the  line  of  the  plain- 
tiff to  Syracuse,  and  received  there  by  the  agent  of  the 
plaintiff  And  on  the  same  day  the  plaintiff  delivered  to 
the  defendant,  at  its  office  in  Syracuse,  the  said  message 
and  requested  that  it  should  be  transmitted  to  its  address 
at  Auburn,  and  tendered  to  the  defendant  the  payment  of 
its  usual  charge  for  individuals  for  transmitting  the  same, 
and  that  the  defendant  neglected  and  refused  to  transmit 
it  The  court  found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  recover  the  penalty  of  (100,  and 
ordered  judgment  accordingly. 

The  defendant  excepted  to  the  findings  that  the  lines  of 
the  defendant  between  Syracuse  and  Rochester — ^tho  one 
by  the  way  of  Auburn,  and  the  northerly  one— were  sepa- 
rate lines,  and  to  the  finding  that  the  plaintiff  and  defend- 
ant had  no  parallel  or  competing  lines  between  Syracuse 
and  Auburn.  The  other  findings  of  fact  were  undisputed. 
And  the  defendant  excepted  to  the  conclusion  of  law  that 
the  plaintifi'  was  entitled  to  recover. 

• 

Theran  B.  Strongj  for  the  appellant 
Daniel  Pratty  for  the  respondent 

FosTBB,  J.  K  the  line  of  the  plaintiff  was  a  parallel  and 
competing  line  with  the  one  of  the  defendant  over  which 
the  dispatch  was  required  to  be  sent,  the  defendant  vio- 
lated no  obligation,  and  the  action  cannot  be  maintained. 
The  defendant  insists  that  it  had  but  one  line  of  telegraph 
between  Syracuse  and  Rochester,  or  between  Albany  and 
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Buffalo ;  and  if  this  be  so,  then  it  must  be  conceded  that 
the  line  of  the  plaintiff  was  parallel  and  competing  with  it. 

Of  the  facts  proved  there  is  no  dispute,  and  they  are 
substantially  stated  in  the  findings ;  and  the  question  upon 
them  is,  whether  two  lines  of  the  same  company,  united 
at  the  two  ends,  and  running,  the  one  on  nearly  a  straight 
line  through  numerous  villages,  a  distance  of  seventy-eight 
miles,  and  the  other  running  on  a  different  and  much  more 
circuitous  route,  through  numerous  other  villages,  for  the 
distance  of  104  miles,  are,  within  the  meaning  of  the  stat- 
ute in  question,  one  and  the  same  line,  even  though  the 
owner  of  them  uses,  when  occasion  requires  it,  the  longer 
of  the  two  to  convey  messages  from  and  to  points  beyond 
its  junctions  with  the  other  ? 

The  ordinary  use  of  the  northerly  or  shorter  line  of  the 
defendant  is  to  transmit  through  messages  to  and  from 
points  beyond  Syracuse  and  Rochester,  and  to  transmit 
way  messages  to  and  from  the  several  points  between  those 
places,  where  offices  are  established ;  while  the  ordinary 
use  of  the  Auburn  line  is  to  transmit  messages  to  and  from 
points  on  its  own  line,  and,  when  occasion  requires  it, 
assist  the  other  line  in  the  transmission  of  messages  to  and 
from  points  beyond  its  own  termini.  It  seems  to  me  that 
in  the  contemplation  of  the  statute  in  question,  it  is  a  dis- 
tinct line,  and  that  the  section  in  question  was  intended 
to  apply  to  just  such  a  case.  Suppose  the  line  in  question 
had  run  from  Syracuse  to  Auburn,  and  to  Ithaca  and 
Owego,  and  thence  by  the  way  of  the  Genesee  Valley  to 
Rochester;  would  any  one  claim  it  to  be  a  part  of  the 
northerly  line  of  the  defendant  from  Syracuse  to  Roches- 
ter, even  though  the  company  used  it  occasionally  for  the 
transmission  of  messages  from  and  to  points  beyond  those 
cities?  And  yet  the  additional  distance  over  which  the 
message  in  that  case  would  have  to  pass  on  such  line  would 
be  of  no  moment  whatever.  The  line  being  once  estab- 
lished, the  messages  over  it  would  meet  with  no  percept- 
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ibie  delay  ia  the  transmisBion,  and  do  additional  expense 
to  the  defendant.  Upon  the  principle  assamed  by  the  de- 
fendant, if,  instead  of  the  line  in  question  extending  on  to 
Rochester,  it  had  ended  at  Auburn,  it  would  be  a  part  of 
the  northerly  line. 

And  the  fourth  resolution  of  the  defendant,  that  '^  The 
Western  Union  Telegraph  Company  will  not  forward 
messages  taken  by  the  United  States  Telegraph  Company 
at  any  point  where  the  Western  Union  Telegraph  Com- 
pany has  an  office,  destined  to  any  point  to  which  the 
Western  Union  lines  extend  and  the  lines  of  the  United 
States  Telegrah  Company  do  not,"  shows  that  they  claim 
that  every  part  of  all  their  lines  constitute  only  one  line, 
and  that  a  competition  with  any  part  of  any  of  them  is  a 
competition  with  every  other  portion  of  them. 

This  claim  is  in  clear  conflict  with  the  section  in  ques- 
tion, which  was  aimed  at  the  mischief  to  be  produced  by 
such  refusal.  The  object  of  the  statute  was  to  compel 
companies  with  extensive  lines  to  receive  from  other  tele- 
graph companies  messages  which  such  other  companies 
could  transmit  no  further,  and  to  continue  them  on  to  the 
place  of  ultimate  destination. 

This  statute,  though  penal  to  the  offender,  is  generally 
beneficial,  and  should,  therefore,  be  equitably  construed. 
{Per  Spencer y  Gh,  J.y  in  delivering  the  opinion  of  the  court  in 
Sickle$  V.  Sharp,  13  John.  498.  Hammond  v.  Webb,  10  Mod. 
282,     Id.  117.    Bacon'e  Abr.,  Stat.  /,  9.     Plowden,  36,  59.) 

But  it  is  claimed  that  the  court  below  erred  in  finding 
that  the  plaintiff  had  no  parallel  or  competing  line  with 
the  defendant's  line  between  Syracuse  and  Auburn.  The 
proof  certainly  is  clear  that  the  plaintiff  had  no  telegraph 
line  from  Syracuse  to  Auburn  in  any  direction,  and  no 
line  from  Syracuse  towards  Auburn ;  and  that  the  only 
line  of  telegraph  from  Syracuse  to  Auburn  was  the  line 
of  the  defendant.  And  of  course  this  claim  of  the  defend- 
ant is  made  upon  thp  alleged  poQclusion  of  law,  that  inas- 
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mach  as  the  line  of  the  plaintiff  competed  with  that  of  the 
defendant  east  of  Syracase  and  west  of  Rochester,  and  also 
with  the  northerly  line  of  the  defendant  between  those 
places,  it  necessarily  was  in  competition  with  the  line 
between  Syracuse  and  Aubnrn. 

The  statute  in  question  speaks  of  lines  of  the  same  com- 
pany, and  treats  the  lines  of  the  same  company  extending 
in  different  directions  as  separate  lines ;  as,  for  instance, 
by  section  5  of  the  same  act,  page  720,  ^'  such  association 
is  authorized  to  construct  lines  of  telegraph  along  and  upon 
any  of  the  public  roads  and  highways,  &;c.,  of  this  State,"  &c. 

It  is  a  familiar  rule  that  the  several  parts  of  a  statute 
are  to  be  considered  in  the  construction  of  it.  From  the 
language  of  the  two  sections,  I  think  it  is  apparent  that 
the  legislature  intended  that  section  11  should  apply  to 
the  case  of  a  telegraph  company  having  lines  running  in 
more  than  one  direction,  and  to  consider  them  as  separate 
lines.  But  the  phraseology  of  section  11  is  too  clear  and 
precise  to  admit  of  any  doubt  as  to  the  intention  of  the 
legislature.  To  absolve  the  defendant  from  the  penalty, 
the  refused  message  must  have  come  from  ^'  a  company  or 
association  owning  a  line  of  telegraph  parallel  with,  or 
doing  business  in  competition  with  the  line  aver  which  the 
dispatch  is  required  to  be  sent,**  Where  was  the  dispatch 
required  to  be  sent  ?  Certainly  from  Syracuse  to  Auburn, 
and  nowhere  else.  And  there  was  no  parallel  line  and  no 
competition  there. 

I  am  therefore  of  the  opinion  that  the  defendant  was 
bound  to  receive  and  transmit  the  message  to  Auburn. 

The  next  question  is,  could  the  plaintiff  maintain  this 
action,  or  should  it  have  been  prosecuted  by  the  signer  ^f 
the  message  ? 

The  section  under  consideration  when  speaking  of  natu- 
ral persons  alone,  calls  them  ^^individuals,"  and  when 
speaking  of  corporations  alone,  styles  them  ''  companies" 
or  ^^  associations ;"  and  when  alluding  to  the  parties  who 
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may  maintain  the  suit,  uses  the  words  ^*  person  or  per- 
MOM.''  I  have  no  doubt  that  the  word  person  or  persons, 
when  used  in  a  statute,  includes  corporations.  (The  People 
V.  May,  27  Barb.  238.  The  State  of  Indiana  v.  Woram, 
6  Eitt,  33,  38.  The  People  v.  The  Utiea  Ins.  Co.,  15  John. 
381,  382,  and  cases  there  cited.)  And  the  action  can  be 
maintained  by  the  party  who  desires  to  send  the  dispatch, 
and  whose  desire  is  not  complied  with.  And  if  it  be  a 
telegraph  company  that  desires  another  telegraph  company 
to  receive  and  forward  such  message,  that  the  company  so 
desiring  the  telegram  to  be  sent  is  the  proper  person  to 
sue  for  the  penalty,  in  cases  of  refusal.  {Thum  v.  Alta 
Telegraph  Company,  15  Oal.  B.  472.  American  Law  Beg. 
vol  4,  p.  210.) 

But  the  blank  upon  which  the  copy  of  the  telegram  sent 
to  the  defendant's  office  was  written,  contained  a  heading 
in  print,  of  the  terms  and  conditions  on  which  the  plain- 
tiff received  telegrams  to  be  transmitted ;  one  clause  of 
which  was  as  follows:  "Nor  shall  this  company  be  held 
liable  for  any  error  or  neglect  by  any  other  company,  over 
whose  lines  this  message  may  be  sent,  to  reach  its  desti- 
nation; and  this  company  is  hereby  made  the  agent  of  the 
signer  of  this  message  to  forward  it  over  the  lines  of  other 
companies  when  necessary.^'  And  the  defendant  claims  that 
being  such  agent,  the  plaintiff  cannot  maintain  the  action, 
even  if  without  such  agency  it  had  a  right  to  do  so. 

It  may  be  a  question  of  some  doubt,  but  I  have  come  to 
the  conclusion  that  notwithstanding  the  clause  in  question, 
the  plaintiff  is  the  proper  party  to  sue  for  the  penalty. 
The  clause  referred  to  was  doubtless  intended  to  shield 
the  plaintiff  from  pecuniary  responsibility  for  the  miscon- 
duct or  neglect  of  other  parties,  or  companies,  and  had 
relation  only  to  its  personal  liability  over  to  the  writers  of 
the  messages  which  should  be  received  by  it  for  trans- 
mission, and  to  that  alone ;  with  all  which  the  defendant 
had  nothing  to  do.    Its  duty  was  to  forward  the  mes- 
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sage,  and  for  the  refusal  to  do  so  it  was  subject  to  the 
penalty,  and  notwithstanding  the  clause  in  question,  I  think 
the  plaintiff  was  the  proper  party  to  bring  the  action. 
The  plaintiff  desired  the  defendant  to  forward  the  message, 
and  tendered  the  price  for  so  doing.  It  was  the  detire  of 
the  plaintiffs  which  was  disregarded,  and,  in  my  opinion, 
the  judgment  was  right,  and  should  be  affirmed. 

MoBGAN,  J.  concurred. 

MuLLiK,  J.,  concurred;   except  that  he  held  that  the 
plaintiff  was  not  the  proper  party  to  bring  the  action. 

Bacon,  J.,  did  not  sit 

Judgment  affirmed. 

[Onondaga  Gbhbbal  TbbKi  June  27|  1865.    MuOmj  Morgan  and  FoU»', 
Justices.] 
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[n  an  action  against  a  hnsband,  after  his  wife's  death,  to  recoTer  money  de- 
posited in  a  savings  bank,  and  the  value  of  promissory  notes,  claimed  to  have 
been  owned  by  the  wife  in  her  lifetime,  and  to  have  been  given  to  the  plain- 
tiff by  her  in  anticipation  of  death,  proof  of  the  declarations  of  the  wife  are 
not  competent  evidence  against  the  defendant,  to  show  that  she  was  the 
owner  of  the  demands ;  where  the  answer  denies  that  the  wife  ever  was  the 
owner  of  the  property,  and  claims  that  it  at  all  times  belonged  to  the  defend- 
ant in  his  own  right ;  and  where  he  had  the  actual  control  and  possession  of 
it,  at  the  time. 

Under  section  899  of  the  Code  of  Procedure,  the  plaintiff  in  such  an  action, 
cannot  be  allowed  to  testify  as  to  all  the  circumstances  of  the  transaction 
going  to  show  property  in  the  deceased,  and  a  gift  thereof  to  the  plaintiff. 

The  husband  is  included  in  the  words  "  next  of  kin  **  of  his  deceased  wife,  as 
they  are  used  in  section  899  of  the  Code ;  he  having  the  right  to  administer 
her  estate,  and  to  collect  the  debts  due  to  her ;  and  her  personal  estate  belong- 
ing to  him,  subject  only  to  the  payment  of  her  debts. 
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A  Udng  may  well  be  within  the  spirit  of  a  statute,  although  not  within  the 
letter;  or  it  maybe  within  the  letter  and  yet  not  within  the  spirit  of  it. 
And,  as  a  general  rule,  where  a  statute  is  intended  to  abrogate  a  common 
law  right,  or  to  confer  a  right  not  Tested  by  the  common  law,  it  will  be  so 
construed  as  not  to  go  beyond  the  letter ;  and  not  even  to  that  extent,  unless 
it  appears  to  be  according  to  the  spirit  and  intent  of  the  act  Fer  Fostbb,  J. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for 
the  plaintiff,  rendered  at  a  circuit  court  held  in  and 
for  the  county  of  Jefferson,  in  October,  1864,  before  Hon. 
Le  Roy  Morgan,  justice. 

L.  J.  Dorwmy  for  the  appellant. 

9 

John  Glarky  for  the  respondent 

Bff  the  Caurty  Foster,  J.  The  action  was  brought  to 
recover  the  value  of  certain  moneys  deposited  in  a  sav- 
ings bank,  and  of  several  promissory  notes  which  the 
plaintiff  alleged  that  Sarah  Goodenough,  the  deceased 
wife  of  the  defendant,  owned  in  her  lifetime,  and  gave 
to  the  plaintiff  in  anticipation  of  death,  and  which  she 
claimed  were  improperly  withheld  from  her  by  the  de- 
fendant, after  the  death  of  his  said  wife.  The  main  ques- 
tions on  the  trial  were : 

1st.  Whether  Sarah  Goodenough  was,  in  her  lifetime, 
the  owner  of  the  property  in  question,  and  if  she  was,  then, 

2d.  Did  she  transfer  it  to  the  plaintiff  by  a  gift,  causa 
martiaf 

The  'notes  and  evidences  of  the  deposit  were  in  a  bu- 
reau, of  whi^h  the  defendant  had  the  key';  and  as  he  in 
his  first  answer  denied  all  the  allegations  of  the  Complaint, 
and  in  his  second  set  forth  that  he  was  the  husband  of  the 
deceased,  and  as  such  was  entitled,  at  her  death,  to  all  her 
personal  estate,  subject  to  the  payment' of  her  debts,  &c.; 
that  no  administration  had  been  granted  upon  her  estate, 
and  that  her  debts  and  funeral  expenses  had  not  beon 
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ascertained  or  paid,  the  plaintiff  had  the  affirmative  of 
showing  property  in  the  deceased,  and  a  gift  from  her. 

On  the  trial  the  plaintiff  was  sworn  as  a  witness  in  her 
own  behalf,  and  testified  that,  in  1855,  Sarah  Goodenongh 
received  from  the  estate  of  her  brother  $300,  and  $200 
from  her  father's  estate  in  1856.  She  further  testified  that 
on  the  morning  of  the  21st  of  May,  1864,  (four  days  before 
she  died,)  ^*  she  commenced  talking  with  me  about  her 
affairs ;  she  said  she  supposed  the  defendant  had  told  me 
that  she  did  not  wish  I  should  come,  but  it  was  not  so ; 
she  told  me  she  had  kept  her  property ;  that  she  had  not 
used  any  of  it  except  the  interest" 

All  the  above  evidence  was  objected  to,  in-  time,  by 
the  defendant,  as  incompetent.  The  court  allowed  the 
testimony,  subject  to  proof j  to  be  given  by  the  plaintiffs  con* 
necting  it  withj  and  showing^  the  gift ;  to  which  the  defend- 
ant excepted;  and  the  witness  continued  to  testif}^  that 
''  she  said  she  had  a  certificate  of  $255,  a  bank  certificate ; 
she  had  a  note  against  Judson  Goodenongh  of  $150,  and 
one  against  Morris  Goodenongh  of  $10,"  (being  the  prop- 
erty in  question.) 

It  is  now  insisted,  on  the  part  of  the  defendant,  that  the 
declarations  of  the  deceased  were  not  competent  evidence, 
against  the  defendant,  to  show  that  she  was  the  owner  of 
the  demands. 

If  the  defendant  claimed  the  property  in  dispute  solely 
as  the  husband  of  his  deceased  wife,  such  declarations,  if 
proved  by  a  competent  witness,  would  doubtless  be  evi- 
dence against  Atm,  as  well  as  others  who  should  succeed 
to  her  rights  as  her  representatives  or  next  of  kin ;  but  the 
issue  in  this  case,  in  substance,  denies  that  she  ever  was 
the  owner  of  the  property,  and  claims  that  it  at  all  times 
belonged  to  the  defendant  in  his  own  right ;  and  I  think 
the  rule  of  evidence  is  plain,  he  having  the  actual  possession 
and  control  of  it  at  the  time,  that  her  declarations,  how- 
ever proved,  were  not  competent  evidence  against  him. 
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/  Again ;  the  plaintiflF  continued  err  to  give  evidence  of 
the  conversations  and  doings  of  the  deceased,  to  show  fhat 
she  gave  the  plaintiff  the  property  in  question.  There 
was  no  other  objection  and  exception^  appearing  in  the 
case,  than  the  one  before  set  forth ;  and  it  is  quite  informal ; 
but  I  think  it  sufficiently  appears  that  the  ruling  was  in- 
tended to  let  the  plaintiff  testify  as  to  all  the  circumstances 
of  the  transaction  going  to  show  property  in  the  deceased, 
and  a  gift  thereof  to  the  plaintiff*;  and  that  the  exception 
was  intended  to,  and  did,  in  substance,  reach  the  whole 
of  such  testimony.  And  the  question  is  whether,  under 
the  399th  section  of  the  Code,  it  was  competent  for  the 
plain tifl^  as  against  the  husband  of  the  deceased. 

Section  399  prohibits  a  party  from  being  examined  as  a 
witness  ^'  in  his  own  behalf,  in  respect  to  any  transaction 
or  communication  had  personally,  by  said  party,  with  a 
deceased  person,  against  parties  who  are  the  executors, 
administrators,  heirs  at  law,  next  of  kiuy  &;c.,  of  such  de- 
ceased person,  where  they  have  acquired  title  to  the  cause 
of  action  immediately  from  said  deceased  person." 

There  can  be  no  doubt  that  the  defendant  had  a  right 
to  reduce  to  his  possession  all  the  personal  property,  in- 
cluding the  choses  in  action  belonging  to  his  deceased 
wife  at  the  time  of  her  death ;  that  he  alone  had  the  right 
to  administer  her  estate,  and  to  collect  the  debts  due  to 
her,  and  her  personal  estate  belonged  to  him,  subject  only 
to  the  payment  of  her  debts.  He  took  it  immediately 
from  her.  And  if  he  is  included  in  the  words  ^^  next  of 
kin,"  in  section  399,  then  the  plaintiff  was  an  incompetent 
witness  to  prove  the  gift  from  the  deceased  to  herself 

It  must  be  conceded  that,  strictly  and  technically,  the 
husband  is  not  next  of  hin  to  his  wife,  nor  is  the  wife  next 
of  kin  to  the  husband ;  and  yet  it  does  not  necessarily  fol- 
low that  section  399  does  not  include  this  case. 

A  thing  may  well  be  within  the  spirit  of  a  statute,  \ 
although  not  within  the  letter ;  or  it  may  be  within  the  ' 
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letter  and  yet  not  be  within  the  spirit  of  it.  And  as  a  gen- 
eral rale,  where  a  statute  is  intended  to  abrogate  a  com- 
mon law  right,  or  to  confer  a  right  not  vested  by  the, 
common  law,  it  will  be  so  construed  as  not  to  go  beyond 
the  letter,  and  not  even  to  that  extent,  unless  it  appears 
to  be  according  to  the  spirit  and  intent  of  the  act.  As,  for 
instance,  the  words  next  of  kin  in  the  statute  authorizing 
suits  to  be  brought  for  negligence,  &;c.,  causing  the  death  of 
a  human  being,  which  statute  confers  a  new  right  to  sue, 
in  a  case  not  known  to  the  common  law.  It  is  said  by 
DsNio,  J.,  in  delivering  the  opinion  of  the  court,  that 
the  husband  is  not  included  in  that  language.  (Diehins  v. 
N.  Y.  Central  Railroad  Go.,  23  N.  T.  Bep.  159,  160.) 

On  the  other  hand,  where  the  statute  is  intended  to  en- 
fdrce  a  clear  moral  obligation,  or  to  preserve  a  common 
law  right,  it  is  enough  if  the  case  be  within  the  spirit  of 
Ithe  statute ;  as  where  the  statute  (2  B.  iS.  42)  authorizes 
any  creditor  of  a  deceased  person  to  recover  his  claims 
against  the  next  of  kin,  &c.,  to  whom  any  assets  shall  have 
been  paid  or  distributed.  It  is  held  that  a  mdoto  of  the 
deceased,  who  has  received  her  distributive  portion  of  the 
estate,  is  included  in  the  term  next  of  Mn,  and  may  be  sued 
by  the  creditor,  for  the  recovery  of  his  debt;  and  that  that 
term  includes  all  relatives  of  the  deceased  entitled  to  share 
in  the  assets  of  his  estate.  (Merchants*  Ins,  Go.  v.  Hinman, 
4  Ahb,  Pr.  R.  312.  8.  G.  15  How.  Pr.  R.  182,  and  13  Abb. 
Pr.  R.  110.) 

^^  A  wife  cannot  in  general  claim  as  next  of  kin  of  her 
husband,  nor  a  husband  as  next  of  kin  of  his  wife.  But 
when  there  are  circumstances  in  a  will  which  induce  a 
belief  of  an  intention  to  include  them  under  this  term, 
they  will  be  so  considered,  though  in  the  ordinary  sense 
of  the  word  they  are  not."  (2  Bouv.  Law  Die.  tiUe  Next  of 
Kin.    Eov.  Fr.  288,  289.    Myl  &  K  82.) 

At  common  law,  the  party  could  not  be  a  witness  for 
himself,  to  prove  any  part  of  the  issue,  and  the  statute 
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anthorizing  it  is  not  to  be  extended,  in  his  behalf,  beyond 
what  it  clearly  imports ;  and  all  rights  of  others  reserved 
by  it  are,  upon  the  principles  above  stated,  to  be  carefully 
guarded,  and  its  language  is  to  be  liberally  construed,  for 
their  protection.  It  doubtless  was  intended  to  guard  the 
rights  of  aU  persons  who  derived  their  title  by  descent  or 
distribution,  or  as  representatives  of  the  estate  of  the  de- 
ceased; and  the  mischief  of  allowing  such  testimony 
against  the  surviving  husband  would  be  quite  as  great  as 
in  the  cases  specifically  stated  in  the  statute.  In  my  judg- 
ment, it  is  not  a  case  of  omission ;  but,  upon  proper  prin- 
ciples of  construction,  is  within  the  statute. 

Each  portion  of  the  testimony  objected  to  was  improp- 
erly admitted,  and  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event 

[Ohovdaoa  General  Tbbm,  June  27,  1865.  JfuAm,  Morgan^  Bacon  and 
FmUTj  Jostaoes.] 
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Sherman  v%.  Johnson. 

Where  the  defendant  sold  to  the  plaintiff,  for  $177,  an  account  in  his  own  favor, 
agwnst  the  government,  of  0192,  for  his  services'  as  an  enrolling  officer,  upon 
which  only  fSO  was  allowed  by  the  provost  marshall  on  presentation  of  the 
account  to  him ;  Sdd  that  even  if  the  defendant  supposed,  at  the  time,  that 
he  was  entitled  to  the  whole  sum  from  the  government,  it  having  turned  out 
that  he  was  not,  he  was  bound  to  refUnd  to  the  plaintiff  the  amount  which 
the  latter  overpaid  him  for  the  claim.  And  that  the  plaintiff  could  recover 
that  amount,  without  applying  to  the  defendant  to  have  tiie  contract  rescinded. 

Hdd,  al$o,  that  alUiough  the  plaintiff,  in  hist  complaint,  alleged  that  the  state- 
ments of  the  defendant  to  him  were  false  and  fraudulent,  still  he  could  recover, 
if  he  proved  enough  to  sustain  an  implied  warranty,  though  no  tnnd  was 
shown. 

The  defendant^  on  selling  to  the  plaintiff  an  account  against  the  government, 
represented  that  he  had  performed  sixty-four  days'  services  as  mroUing  cficer 
and  in  notifying  men,  at  $8  per  day,  when  in  fact  he  had  already  been  paid 
for  the  time  spent  in  enroBin^t  and  he  had  been  engaged  only  ten  days  in 
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mHfymg  the  meni  for  which  latter  senrioes  $80  only  waa  finally  allowed, 
upon  the  account  Held  ti»t  the  jadge,  at  the  trial,  was  warranted  in  directr 
ing  a  verdict  In  fiiYor  of  the  plaintifi;  for  fraudulent  representations,  as  well 
as  for  fraud  in  the  concealment  of  material  &ct8,  hy  the  defendant. 
*  The  general  rule  is,  that  if  a  party  selling  any  thing  of  valae  willfally  misrepre- 
sents the  tme  character  of  it,  and  thereby  defrunds  the  purchaser,  he  is 
responsible  for  the  damage  which  the  latter  sustains.  Every  exception  to 
this  rule  should  be  founded  upon  some  strong  or  clear  reason  for  making  it. 
The  cases  of  TaUnum  ▼.  Oreen  (8  8mdf,  442)  and  WhiU  ▼.  Setwer  (25  Barh,  286) 
commented  on  and  distinguished,  and  their  authority  declared  to  be  much 
shaken  by  the  case  of  Baighi  ▼.  Ba^  (19  N.  T.  Bep.  472.) 

MOTION  for  a  new  trial,  upon  exceptions  taken  at  the 
circnit  to  the  rulings  of  the  judge.  The  cause  was 
tried  at  the  Jefferson  county  circuit  in  October,  1864,  and 
the  judge  ordered  a  verdict  for  the  plaintiff,  which  was 
excepted  to;  and  several  exceptions  were  taken  on  the 
part  of  the  defendant  to  the  admission  of  testimony,  and 
to  the  charge  and  refusals  to  charge  by  the  courty  in  sum- 
ming up  to  the  jury. 

The  material  fisicts  appear  in  the  opinion. 

2>.  (7.  Golvin^  for  the  plaintiff. 

2>.  ff.  Broum,  for  the  defendant 

By  the  Oaurtj  Foster,  J.  The  action  was  brought  to 
recover  J177  and  interest  thereon  from  October  12,  1863, 
it  being  the  amount  which  the  plaintiff  had  paid  the  de- 
fendant on  that  day  for  an  account  which  he  then  purchased 
of  the  defendant ;  and  the  complaint  alleged  that  he  had 
been  induced  to  purchase  it  by  means  of  false  and  fraudu- 
lent representations  then*  made  to  him  by  the  defendant. 

Upon  the  undisputed  evidence  in  the  case,  taken  with- 
out objection,  the  following  facts  appeared :  The  defend- 
ant was  appointed  as  an  enrolling  officer  of  the  government^ 
in  May,  1863,  and  commenced  enrolling  on  the  first  day 
of  June,  at  the  compensation  of  $3  per  day,  and  continued 
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the  enrollment  of  men  until  the  20th  day  of  Jane,  when 
the  business  of  enrolling  was  concluded,  and  after  that 
time  no  enrolling  took  place.  He  was,  however,  continued 
as  such  officer  for  the  purpose  of  notifying  the  enrolled 
persons  thereof,  which  duty  was  performed  by  him  in  the 
latter  part  of  August  and  in  September,  until  the  5th,  and 
occupying  in  all  ten  days,  from  its  commencement  to 
its  conclusion,  making  in  the  whole  thirty  days  of  actual 
service  of  the  defendant,  in  the  employ  of  the  government. 
On  the  22d  of  September,  1863,  the  defendant  trans- 
ferred to  one  Sill  an  account  against  the  government  to 
the  amount  of  $60,  for  twenty  days'  service,  and  it  was 
specified  to  be  the  amount  due  him  for  enrolling.  On  the 
12th  of  October,  1863,  he  applied  to  a  clerk  in  the  provost 
marshal's  office  at  Watertown,  and  the  pay  roll  for  his 
services  was  made  out  so  as  to  include  all  the  working 
days,  from  the  time  he  commenced,  on  the  Ist  day  of 
June,  to  the  5th  of  September,  when  the  last  service  was 
performed,  less  the  twenty  days  for  enrolling,  which  had 
been  transferred  to  Sill,  and  leaving  the  number  of  days 
in  the  roll  at  sixty-four,  which  number  of  days  was  inserted 
in  pencil.  The  defendant  on  that  day  took  said  copy  of 
pay  roll  to  the  office  of  the  plaintiii^  and  wanted  to  sell  it 
to  him.  The  plaintiff  purchased  it,  and  paid  him  there- 
for 1^177,  and  obtained  from  the  defendant  an  order,  of 
which  the  following  is  a  copy : 

''  Watertown,  Oct  12,  1863. 
Mr.  F.  EvBRSON,  Provost  Marshal :  Please  pay  to  Mr. 
Koswell  W.  Sherman  $192,  moneys  due  me  from  the 
government  of  the  United  States  for  services  for  enrolling 
and  notifying  men  in  the  town*  of  Wilna,  I  having  this 
day  sold  the  same  to  him. 

(Signed)  John  B.  Johnson." 

Upon  presenting  this  account  and  order  to  the  provost 
marshal,  he  declined  to  pay  for  the  time  more  than  was  act- 
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ually  employed  by  the  defendant,  which  was  ten  days,  and 
for  which  he  paid  the  plaintiff  $30.  The  plaintiff  soon 
after  called  on  the  defendant  for  an  adjustment  and  repay- 
ment of  the  money  he  had  received,  and  he  refused  to  do 
anything  about  it 

I.  Upon  these  facts  alone  the  plaintiff  was  clearly  enti- 
tled to  recover  the  amount  he  had  paid  to  the  defendant, 
with  interest,  less  the  $30  which  he  received  from  the 
provost  marshall,  which  was  the  amount  for  which  the 
judge  ordered  a  verdict.  The  defendant  had  sold  him  an 
account  in  his  own  favor,  against  the  government,  of  $192, 
for  $177,  and  even  if  the  defendant  supposed,  at  the  time, 
that  he  was  entitled  to  the  whole  sum  from  the  govern- 
ment, it  having  turned  out  that  he  was  not,  he  is  bound 
to  refund  to  the  plaintiff  the  amount  which  he  overpaid 
him  for  the  claim.  It  was  not  like  a  sale  of  property,  the 
value  of  which  the  plaintiff  could  as  well  determine  as  the 
defendant  could ;  but  he  sold  him  a  professed  claim  of  his 
own,  of  a  certain  amount,  and  if  it  was  really  less  than 
that  amount,  he  was  bound  to  make  it  good.  And  although 
the  plaintiff,  in  his  complaint  alleged  that  the  statements 
of  the  defendant  to  him  were  false  and  fraudulent,  still 
he  could  recover,  if  he  proved  enough  to  sustain  an  im- 
plied warranty,  though  no  fraud  was  shown.  {ByxJne  v. 
Wood,  24  N.  Y.  Bep.  607,  610.) 

II.  The  testimony  also  established,  and  without  any 
conflict,  enough  to  warrant  the  jud^e  in  directing  a  verdict 
for  the  plaintiff  for  fraud.  The  plaintiff  testified  that  the 
defendant  came  to  his  office,  and  said  he  had  been  enroll- 
ing and  notifying  in  the  town  of  Wilna,  and  that  the  govern- 
ment owed  him  for  sixty-four  days ;  he  said  he  had  been 
at  work  for  the  government,  enrolling  and  notifying  men 
in  the  town  of  Wilna ;  and  that  he  had  served  sixty-four 
days,  and  they  allowed  him  $3  a  day,  amounting  to  $192; 
and  that  he  had  signed  his  pay  roll.  The  defendant,  who 
was  a  witness,  said :  ^^  I  went  to  the  plaintiff'  and  asked  him 
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if  he  was  buying  claims  against  the  government ;  he  said  he 
was ;  I  told  him  I  had  one ;  he  wanted  to  know  for  how 
mach ;  I  told  him  it  was  for  sixty-four  days  for  services  as  en- 
rolling officer  J  and  notifying  men,  in  the  town  of  Wilna." 

Upon  the  testimony  of  both  parties  then,  it  appears  that 
the  defendant  represented  that  he  had  performed  sixty-four 
days  services,  when  he  had  been  engaged  only  ten  days, 
and  he  well  knew  he  had  not  performed  any  service  for 
the  government  between  the  20th  of  June  and  the  25th 
of  August.  He  knew  he  was  not  a  salaried  officer,  but 
was  paid  by  the  day,  and  he  was  bound  to  know  that  in 
such  case  he  was  entitled  to  pay  only  for  the  time  actually 
employed.  He  also  knew  that  he  had  not  spent  one  mo- 
ment in  enrolling ;  for  that  business  continued  only  twenty 
days,  and  for  that  he  had  received  his  pay;  and  yet  he 
sold  to  the  plaintiff  an  account  for  enrolling  and  notifying; 
and  he  must  have  known  that  if  the  plaintiff  had  been  in- 
formed of  the  true  state  of  the  case,  he  would  not  have 
paid  him  any  such  amount  as  he  did  for  his  claim.  I  think 
the  fraudulent  misrepresentations  were  clearly  made  out. 
He  was  also  guilty  of  fraud  in  the  concealment  of  the  above 
mentioned  facts.  He  was  bound,  as  the  party  having  the 
knowledge  of  them,  to  communicate  to  the  plaintiff,  who 
had  no  such  knowledge,  a  true  statement  in  regard  to  the 
claim.  (Per  DeniOy  i/.,  in  Haight  v.  Hayt,  19  N,  T.  Rep. 
4tI2y  473.)  And  the  plaintiff  had  a  right  to  rely  upon  the 
representations  of  the  defendant,  and  was  not  bound  to 
make  inquiries  at  the  office  of  the  provost  marshal  to  ascer- 
tain whether  they  were  true  or  false. 

In  the  case  of  Tollman  v.  Oreen^  (3  Sandf  442,)  cited  by 
the  counsel  for  the  defendant,  the  representations  of  the 
defendant  related  to  a  matter  in  reference  to  title,  of  which 
there  was  record  evidence  near  at  hand.  And  in  White 
V.  SeavcTy  (25  Barf^.  235,)  the  representations  were  made  in 
reference  to  a  sale  of  premises  not  owned  by  the  defend- 
ant, and  the  plaintiff  was  informed  that  the  title  to  the 
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premises  was  to  be  made  to  him  by  a  third  person ;  and  the 
court  held  that  in  such  case  he  shoald  have  inquired  of  the 
person  who  was  to  make  the  title.  Each  of  these  cases  have 
gone  quite  to  the  extent  of  the  rule  in  favor  of  parties  who 
knowingly  and  fraudulently  attempt  to  deceive  purchasers 
in  regard  to  property  which  they  are  attempting  to  sell,  and 
I  think  the  rulo  should  not  be  extended ;  and  neither  of 
these  cases  is  analogous  to  the  one  under  consideration. 

In  this  case  there  was  no  record  evidence.  It  was  an 
account,  merely,  for  the  services  of  the  defendant,  and  he 
assumed  to  sell  it,  and  asserted  that  it  was  for  a  certain 
number  of  days.  It  was  his  own  account  that  he  was  sell- 
ing, and  not  an  account  or  claim  of  another,  through 
whom  the  plaintiff  was  to  obtain  the  transfer  of  it 

The  true  general  rule  should  be,  and  is,  that  if  a  party, 
selling  anything  of  value,  willfully  misrepresents  the  true 
character  of  it,  and  thereby  defrauds  the  purchaser,  he  is 
responsible  for  the  damage  which  he  sustains ;  and  every 
exception  to  this  rule  should  be  founded  upon  the  same 
strong  or  clear  reason  for  making  it  so.  None  such 
appears  in  this  case.  The  doctrine  laid  down  in  Smith  v. . 
Oauntri/man,  (4  Amer.  Lata  Bep.  102,  106,)  is  the  true 
general  rule,  and  I  think  applies  to  this  case,  to  wit,  that 
the  vendor  is  bound  by  his  acts  and  declarations,  and  that 
the  purchaser  has  a  right  to  rely  upon  them.  And  the 
authority  of  the  cases  of  Tallman  v.  Oreen^  and  White  v. 
SeaveTj  (supra^)  is  much  shaken  by  the  above  mentioned 
case  of  Haight  v.  Hayt, 

in.  K  then  a  clear  cause  of  action  was  established  by 
undisputed  and  unexceptionable  proof,  it  was  the  duty  of 
the  judge  to  direct  a  verdict,  as  he  did ;  and  of  course  it  is 
immaterial  what  he  charged  to  the  jury,  before  assuming 
the  responsibility  of  directing  a  verdict  in  the  case,  or 
what  he  declined  to  charge  after  he  had  given  the  direc- 
tion for  a  verdict ;  for  there  was  nothing  for  the  jury  to 
consider,  and  their  only  duty  was  to  render  a  verdict  as 
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directed.  Nor  was  it  material  whether  he  admitted  in- 
competent evidence,  nnder  the  defendant's  exception,  or 
not,  80  long  as,  upon  the  proper  evidence  given,  the  plain- 
tiff was  clearly  entitled  to  a  verdict  For  if  the  court  can 
see  clearly  that  the  ralings  of  the  judge  at  the  circuit 
could  not  prejudice  the  defendant,  it  cannot  disturb  the 
verdict,  even  upon  a  bill  of  exceptions.  This  has  been  so 
often  adjudged  that  it  is  an  established  principle. 

It  is,  however,  contended  that  even  if  the  fraud  was 
established,  the  plaintiff  cannot  recover,  because  he  did 
not  at  once  apply  to  the  defendant  to  have  the  contract 
rescinded.  It  is  enough,  in  reference  to  this  point,  to  say 
that  the  principle  alluded  to  applies  only  to  executory  con- 
tracts, and  has  no  application  here.  The  defendant  sold, 
and  the  plaintiff  purchased,  all  his  right  to  the  demand 
against  the  government,  and  took  an  assignment,  which 
vested  the  claim  in  him ;  and  he  had  a  right  to  obtain 
from  the  government  all  that  was  justly  due,  and  resort  to 

.the  defendant  for  the  deficiency,  upon  the  same  principle 
which  would  apply  in  case  it  were  a  sale  of  a  horse,  in- 

^  stead  of  an  account,  the  payment  and  delivery  having 
taken  place,  and  it  should  afterwards  turn  out  that  the 
animal  was  not  as  represented.  In  such  case  the  law 
would  allow  the  purchaser  to  recover  of  the  defendant  the 
difference  between  the  true  value  of  the  property  as  it  was, 
and  what  its  value  would  have  been,  if  as  represented. 
And  certainly  it  could  not  in  such  case  be  claimed  that  the 
purchaser,  the  title  being  vested  in  him,  would  have  to 
offer  to  rescind  the  sale  before  he  could  recover  for  that 
difference. 

I  am  therefore  of  the  opinion  that  the  decision  of  the 
court  below  was  correct,  and  that  the  motion  for  a  new 
trial  should  be  denied. 

Motion  denied. 

[OvoiTOAOA  Gbhbbal  Tbbv,  October  8,  1866.    MMnf  Iforfftm,  Bacon  and 
Fmter,  Justices.] 
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As  a  general  rule,  a  purchaser  of  chattels,  in  orddr  to  recover  damages  for  the 
non-deliTery  of  the  property  by  the  Tender  pursuant  to  the  contract,  must 
show  either  a  tender  of  the  purchase  price,  or  that  he  was  ready  to  pay  it 
when  he  made  the  demand ;  especially  where  Uiere  is  a  mere  failure  to  per- 
form, on  the  part  of  the  vendor.  But  where  the  vendor  refutn  to  deliver  the 
property  when  it  is  demanded  of  him,  the  purchaser  is  not  bound  to  tender 
or  offer  the  money  to  him. 

THE  action  was  broaght  before  a  justice  of  the  peace,  to 
recover  damages  against  the  defendant  for  not  deliver- 
ing a  quantity  of  wheat  to  the  plaintiff  pursuant  to  con- 
tract. The  justice  rendered  a  judgment  in  favor  of  the 
plaintiff  for  $80  damages,  together  with  costs. 

The  defendant  appealed  to  the  county  court  of  Onondaga 
county,  and  the  judgment  of  the  justice  was  affirmed  with 
costs,  and  the  defendant  brought  his  appeal  to  this  court 

Qray  ^  Clarky  for  the  appellant. 

Sedgmchj  Andrews  ^  Kennedy ^  for  the  respondent 

By  the  Gourt^  Poster,  J.  The  plaintiff  complained  that 
on  or  about  the  30th  of  June,  1864,  he  purchased  of  the 
defendant  one  hundred  bushels  of  wheat  at  fifteen  shillings 
per  bushel,  and  paid  him  $10  towards  the  same  to  bind  the 
bargain ;  and  that  the  plaintiff  was  to  draw  the  wheat  for 
a  reasonable  compensation.  That  on  or  about  the  10th  of 
July,  thereafter,  he  went  to  the  defendant's  house  with  his 
team,  to  get  a  load  of  wheat,  and  that  the  defendant  re- 
fused to  let  him  have  it,  and  that  the  wheat  was  then 
worth  $2.50  per  bushel. 

The  defendant,  in  his  answer,  denied  the  allegations  of 
the  complaint,  and  claimed  that  the  plaintiff  had  broken 
the  contract;  and  he  then  and  there  tendered  the  $10  to 
the  plaintiff,  and  paid  the  same  into  court 

The  witnesses  to  prove  the  contract  were  the  parties 
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themselves ;  and  there  was  considerable  conflict  in  their 
testimony ;  but  the  justice  having  found  in  favor  of  the 
plaintiff,  we  are  bound  to  adopt  the  evidence  which  was  most 
favorable  to  his  claim.  The  plaintiff  testified  as  follows: 
"  My  business  is  milling ;  I  buy  wheat  for  the  purpose  of 
flouring,  and  carrying  flour  to  market;  on  the  23d  or  24th 
of  June  last  I  bought  one  hundred  bushels  of  winter  wheat, 
or  more,  of  the  defendant,  at  fifteen  shillings  per  bushel ; 
I  bought  all  defendant  had,  at  that  price ;  we  estimated 
what  wheat  defendant  had  at  one  hundred  bushels  or 
more;  defendant  thought  there  would  be  one  hundred 
bushels  at  least ;  I  thought  there  would  be  more.  I  paid 
defendant  $10  on  the  purchase ;  defendant  was  to  deliver 
the  wheat  at  my  mill  in  Jamesville ;  that  was  the  contract 
I  made  with  him ;  defendant  asked  me  if  fifteen  shillings 
was  the  market  price;  I  told  defendant  I  thought  it  was 
the  highest  market  price ;  after  I  made  the  contract  with 
defendant  I  went  to  defendant's  house  to  get  a  drink  of 
water ;  I  then  went  back  to  the  bam  where  defendant  was ; 
I  told  defendant  that  perhaps  he  had  so  much  to  do,  I 
might  draw  some  of  the  wheat ;  defendant  asked  me  what 
I  would  ask  a  load  to  draw  it ;  I  told  defendant  that  I 
thought  I  would  draw  it  for  $2  a  load ;  defendant  said  he 
could  not  afford  to  give  $2  a  load ;  defendant  said  that 
Thomas  Cutt  and  Isaac  Van  Schaick  drew  forty  bushels 
for  $1  per  load,  last  fall ;  I  told  defendant  that  perhaps  I 
might  draw  a  little  cheaper,  when  my  team  was  at  liberty ; 
I  told  defendant  that  my  team  had  been  drawing  stone ; 
perhaps  they  would  be  at  liberty  to  draw  some  of  the 
wheat  on  next  Saturday  or  Monday;  the  next  Monday 
morning  defendant  came  over  here,  and  said  that  he 
thought  there  was  a  misunderstanding  in  the  contract  of 
the  wheat;  I  asked  defendant  what  misunderstanding 
there  could  be  in  the  contract ;  defendant  said  that  wheat 
was  worth  more,  when  I  bought  it,  than  I  paid  him  for 
the  wheat ;  I  told  defendant  I  did  not  know  of  any  one 
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paying  more  than  fifteen  shillings  per  bushel  for  wheat ; 
defendant  wanted  me  to  take  the  money  back  I.  had  paid 
him ;  I  told  defendant  that  I  did  not  want  the  money,  I 
wanted  the  wheat ;  defendant  then  wanted  to  know  when 
I  wonld  come  and  get  the  wheat;  I  told  him  I  could  not 
exactly  tell  him  when  I  could  come ;  defendant  wanted  to 
know  if  would  come  and  get  it  that  week;  I  told  defend- 
ant that  I  had  some  cars  to  load  with  stone,  I  did  not 
know  whether  I  would  or  not ;  defendant  then  said  he 
wished  to  know  when  I  would  come ;  I  told  defendant  I 
could  not  tell  when  I  could  go  and  get  it;  I  had  some 
wheat  on  hand  and  I  was  receiving  some  every  day  on  other 
contracts ;  that  was  all  of  the  conversation  at  that  time. 
About  the  middle  of  July,  1864, 1  went  after  a  load  of 
wheat  with  my  team ;  I  got  to  defendant's  house  about  six 
o'clock  A.  M. ;  defendant  was  out  raking  barley ;  I  drove  up 
to  the  fence;  I  told  defendant  that  I  had  come  after  a  load 
of  that  wheat;  defendant  said  that  he  had  not  got  time  to 
bother  with  the  wheat  this  morning ;  I  told  defendant  that 
it  would  not  take  long  to  clean  up  a  load  of  wheat;  I  told 
defendant  that  if  he  would  deduct  enough  off  the  wheat  I 
would  take  it  as  it  was — ^I  would  not  bother  him  about 
cleaning  it  up ;  the  wheat  was  just  as  it  came  from  the 
threshing  machine ;  defendant  said  he  would  not  let  it  go 
so,  we  could  not  get  at  it ;  I  told  defendant  there  was  no 
difficulty  about  that  if  we  only  thought  so  ;  defendant  said 
he  would  not  let  me  have  but  fifty  bushels  of  wheat,  unless 
I  would  take  the  spring  wheat;  I  told  defendant  I  should 
not  take  the  spring  wheat,  as  I  never  agreed  to  take  the 
spring  wheat.  I  told  defendant,  on  the  start,  I  would  not 
buy  his  spring  wheat,  as  I  did  not  grind  it ;  defendant  said 
he  never  sold  me  the  wheat ;  I  asked  defendant  if  he  was 
going  to  let  me  have  the  wheat ;  defendant  said  he  would 
let  me  have  fifty  bushels  of  it;  I  told  defendant  I  would 
not  take  fifty  bushels  unless  I  took  the  whole  that  I  had 
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bonght ;  I  told  defendant  I  woald  Iiave  the  wheat  or  some- 
thing equivalent  to  the  wheat;  I  then  drove  off." 

It  was  proved  by  other  witnesses  that  at  the  time  the 
defendant  refused  to  let  the  plaintiff  have  the  wheats  it 
was  worth  about  $2.50  per  bushel,  and  that  it  was  then  in 
the  defendant's  bam. 

It  seems  to  me  that  the  only  question  in  the  case,  upon 
this  evidence,  is  whether  the  plaintiff  ought  also  to  have 
shown  either  a  tender  of  the  purchase  price  of  the  wheat, 
or  that  he  was  ready  to  pay  it,  when  he  made  the  demand. 

As  a  general  rule,  the  purchaser  must  do  so ;  especially 
where  there  is  a  mere  failure  to  perform,  on  the  part  of 
the  vendor;  as  where  he  is  not  present  at  the  time  or 
place  for  delivery ;  but  in  this  case  the  defendant  refused 
to  deliver  when  it  was  demanded  of  him ;  and  I  think  in 
such  case  the  plaintiff  was  not  bound  to  tender,  or  offer 
the  money  to  him. 

Such  is  the  rule  as  laid  down  by  this  court  in  Oritt  v. 
Armaurj  (34  Barb.  378,)  in  a  case  where  the  vendor,  prior 
to  the  time  for  delivery,  gave  the  vendee  notice  that  he 
should  not  perform  the  contract  And  upon  the  same 
principle,  if  he,  at  the  time  for  performance,  refuses  to 
perform  upon  other  grounds  than  non-performance  on  the 
part  of  the  purchaser,  it  dispenses  with  any  further  per- 
formance on  his  part 

I  think  the  judgment  should  be  affirmed. 

■ 

Judgment  affirmed. 

[OvoiTDAOA  Gbitbbal  Tbbx,  April  8|  1866.  Saeon,  Foster  and  MuOm^ 
JosUoes.] 
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It  is  no  defenae  to  an  action  brought  by  a  constable  npon  an  agreement  by  the 
plaintifis  In  an  execution,  to  indemnify  him. against  the  costs  of  a  suit 
brought  by  him  against  a  deputy  sheriff  for  levying  npon  and  selling  prop- 
erty which  the  constable  had  previously  levied  on,  that  when  the  defendants 
agreed  to  indemnify  the  plahitiff  they  did  not  know  that  he  had  levied  other 
executions  upon  the  same  property  levied  upon  by  virtue  of  theirs. 

APPEAL  by  the  defendants  from  a  judgment  for  the 
plainti^  rendered  at  a  circuit  court,  upon  a  verdict. 


L.  JET.  and  F.  HiBcoch^  for  the  appellants. 
Geo.  W.  Orayj  for  the  respondent 

By  the  Gaurt^  Fostbr,  J.  The  plaintiff  was  a  constable, 
and  had  an  execution  in  favor  of  the  defendants,  against 
Mansfield  and  Fitch,  which  was  issued  out  of  a  justice's 
court.  He  also,  on  the  same  day,  received  two  other  jus- 
tice's executions  against  the  same  defendants,  in  favor  of 
other  plaintiffs,  and  he  levied  upon  property  sufficient  in 
value  to  satisfy  them  all ;  and  in  about  a  week  thereafter 
another  execution  against  the  same  defendants  came  to 
his  hands,  which  he  also  levied  upon  the  same  property. 
In  a  few  days  thereafter  a  deputy  sheriff,  who  had  also 
levied  upon  the  same  property,  sold  it,  and  at  the  instance 
of  the  defendants,  a  suit  was  brought  by  him  against  the 
sheriff,  in  a  justice's  court,  the  defendants  agreeing  to  in- 
demnify and  save  him  harmless.  The  plaintiffs  in  the 
other  executions  did  not  indemnify  the  plaintiff,  and  the 
defendants  did  not  know  that  the  plaintiff  had  any  execu- 
tions levied  upon  the  property,  except  the  one  in  their 
favor. 

The  plaintiff  recovered  a  judgment  against  the  sheriff,  in 
the  justice's  court,  from  which  the  sheriff  appealed,  of 
which  the  plaintiff  informed  the  defendants.  The  county 
court  affirmed  the  judgment  of  the  justice,  and  the  sheriff 
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then  appealed  to  this  court,  of  which  the  plaintiff  also 
informed  the  defendants,  and  they  told  him  to  go  on  with 
the  suit;  that  they  were  able  to  pay  the  costs,  and  would 
settle  with  him  in  the  end. 

This  court  reversed  the  judgment  rendered  by  the 
county  court  and  by  the  justice,  and  gave  judgment  against 
the  plaintiff,  which  he  paid,  amounting,  together  with  his 
own  costs,  to  $112.35;  to  recover  which,  and  interest,  he 
brought  this  suit,  and  the  jury  rendered  a  verdict  for  the 
plaintiff  for  that  sum,  together  with  the  interest  thereon. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that 
when  they  agreed  to  indemnify  the  plaintiff,  they  did  not 
know  that  he  had  levied  the  other  executions  upon  the 
same  property  levied  on  by  virtue  of  theirs,  and  that  there- 
fore their  indemnity  was  void.  The  court  denied  the  mo- 
tion, and  the  defendants'  counsel  excepted. 

I  think  the  judge  was  right.  I  am  not  aware  of  any 
adjudged  case  which  sustains  the  proposition  contended 
for  on  the  part  of  the  defendants;  and  the  case  of  Cham- 
berlain  v.  Better  (18  If.  T,  Rep.  115,  119,)  is  in  principle 
like  the  case  under  consideration.  It  was  held  in  that 
case,  where  the  sheriff  (who  had  received  a  bond  of  indem- 
nity from  the  defendants)  had  been  put  to  costs  in  the 
successful  defense  of  an  action  brought  against  him  by  a 
claimant  of  the  goods  attached,  that  he  was  entitled  to 
recover  the  whole  amount  upon  the  bond,  and  not  merely 
a  proportional  share,  though  other  creditors,  who  did  not 
indemnify  him,  received  the  surplus  of  the  proceeds  of  the 
goods  attached,  after  satisfying  the  indemnifying  creditor. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[OsovsAOA  GsHSRAL  Tbbm,   April  Sf  1866.      JBaeon,  Foster  and  MuUmj 
Justices.] 
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Joseph  J.  Bradlst,  William  Parbhall,  Francis  K. 
Sbarlb  and  Giles  Everson,  plaintiffs  in  error,  vs.  The 
People,  defendants  in  error. 

The  careless  or  negligent  keeping  of  gunpowder  in  large  qoantities,  near 
dwelling-houaes,  or  where  the  lives  of  {wrsons  are  therehy  endangered,  is  a 
nuisance  at  common  law. 

On  the  trial  of  an  indictment  Tor  erecting  and  maintaining  a  powder-house, 
and  for  keeping  therein  a  large  quantity  of  powder,  near  a  citj,  a  witness 
who  had  been  in  the  infantry  and  artillery  service  of  the  United  States  for 
three  years,  was  asked,  "  What  is  the  ordinary  mode  of  constructing  powder 
magazines  V*  The  question  was  objected  to,  by  the  accused,  as  incompetent 
and  irrelevant,  and  not  the  proper  manner  of  proving  that  the  building  in 
question  was  Improperly  constructed.  The  objection  was  overruled,  and 
the  witness  proceeded  to  state  how  powder  magazines  were  constructed. 
Seld  that  the  testimony  was  incompetent.'    Mullin,  J.,  dissented. 

• 

WRIT  of  error  to  review  the  proceedings  in  the  court 
of  sessions  of  Onondaga  county,  in  which  the  plain- 
tiffs in  error  were  indicted  and  convicted  of  a  nuisance. 

They  were  indicted  for  erecting  and  maintaining  a 
powder-house^  and  for  keeping  therein  a  large  quantity 
of  powder,  near  the  city  of  Syracuse,  to  which  they  pleaded 
not  guilty,  and  the  indictment  was  tried  at  a  court  of  sess- 
ions in  said  county,  in  November,  1865,  and  the  defend- 
ants were  found  guilty. 

It  appeared  on  the  trial  that  in  June,  1865,  the  defend- 
ants, Bradley  and  others,  erected  the  powder-house  in 
question,  of  wood,  and  set  it  upon  posts,  the  tops  of  which^ 
on  the  east  side,  were  five  feet  from  the  ground,  and  an 
open  space  was  left  between  the  floor  and  ground.  It 
was  located  eleven  rods  north  of  ihe  highway  leading  from 
Syracuse  to  Geddes,  along  which  hundreds  of  persons 
were  daily  passing.  The  building  was  26  feet  long  and  16 
feet  wide ;  the  si^es  were  of  pine  boards,  and  the  roof  was 
covered  with  cement.  On  the  west  side  of  it,  at  a«  dis- 
tance of  twelve  rods,  was  a  sand  bed  from  which  sand  was 
taken  daily,  and  the  men  engaged  there  were  accustomed 
to  smoke,  and  children  were  in  the  habit  of  playing  around 
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the  powder-house ;  and  the  defendants  kept  stored  therein 
between  one  and  two  tons  of  powder.  The  powder-house 
was  owned  by  three  different  firms,  and  each  had  access 
to  it  Six  or  seven  dwelling-houses  were  situated  within 
seventy  rods  of  it,  one  of  them  being  within  twenty-eight 
rods,  and  were  so  located  at  the  time  it  was  ejected.  The 
side  of  the  powder-house  below  the  floor,  on  the  east,  was 
left  open  until  after  the  indictment  was  found,  and  per- 
sons were  observed  to  go  under  the  building  for  protection 
from  the  rain,  and  at  one  time  a  man  was  seen  smoking 
there. 

The  plaintiffs  in  error  claim  that  the  judgment  should 
be  reversed,  on  the  ground  that  the  verdil^t  was  against 
evidence,  and  because  improper  testimony  was  admitted, 
against  their  objection. 

WUUam  J.  WdRaeBy  for  the  plaintiffs  in  error. 


Wm.  JET.  Oiffordy  (district-attorney,)  and  Charles  AndrewSy 
for  the  defendant'  in  error. 

Foster,  J.  Upon  the  proofs  I  think  the  jury  were 
well  warranted  in  finding  the  defendants  guilty;  and 
I  consider  the  cases  of  The  People  v.  SandSj  (1  John, 
78,)  and  Myer%  v.  Mcdeolm^  (6  Hill^  292,)  authorities  in 
support  of  the  proposition  that  the  careless  or  negligent 
keeping  of  gunpowder  in  large  quantities  near  dwelling- 
houses,  or  where  the  lives  of  persons  are  thereby  endan- 
gered, is  a  nuisance  at  common  law.  In  The  People  v. 
Sandsj  the  motion  was  in  arrest  of  judgment,  for  the 
reason  that  the  indictment  did  not  charge  any  carelessness 
or  negligence  in  the  defendant ;  but  merely  that  he  kept 
a  large  quantity  of  gunpowder  in  a  house  near  dwelling- 
houses  ;  and  while  the  court  held  that  the  indictment  was 
insufiicient,  and  for  that  cause  arrested  the  judgment,  all 
the  judges  discussed  the  question  involved  in  the  present 
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case,  and  came  to  the  conclusion  that  the  negligent  keep- 
ing of  gunpowder  would  constitute  a  nuisance. 

In  this  case,  the  careless  and  improper  manner  of  build- 
ing and  continuing  the  powder-house  and  keeping  the 
powder  therein  are  fully  charged,  and  the  proofs  are  such 
that  I  do  not  see  how  the  jurj  could  find  otherwise  than 
they  did. 

On  the  trial  several  questions  were  propounded  to  wit- 
nesses by  the  prosecution,  the  answers  to  which  were  ad- 
mitted, although  objected  to,  on  the  part  of  the  plaintiffs 
in  error,  to  which  rulings  the  plaintiffs  excepted. 

Edwin  Jenney,  a  witness  for  the  people,  testified  that  he 
was  in  the  infantry  and  artillery  service  [of  the  United 
States]  for  three  years,  and  a  portion  of  the  time  had 
charge  of  an  ordnance  bureau,  &;c.,  and  he  was  asked 
"what  is  the  Ordinary  mode  of  constructing  powder 
magazines?"  which  was  ^^ objected  to  by  the  accused,  as 
incompetent  and  irrelevant,  and  not  the  proper  manner 
of  proving  the  buidling  in  question  as  improperly  xjon- 
structed."  The  objection  was  overruled,  and  the  decision 
excepted  to,  and  the  witness  answered,  "  They  are  con- 
structed of  earth ;  a  frame  of  heavy  timber  is  first  set  in 
the  ground,  planked,  no  nails  or  iron  used ;  the  roof 
covered  with  earth  three  or  four  feet  in  thickness.  The 
magazine  proper  is  protected  by  an  outside  door,  and 
several  interior  ones ;  no  iron  of  any  kind  is  used  about 
their  construction,;  and  men  are  not  permitted  to  enter 
them,  except  in  their  stocking  feet" 

If  the  object  of  this  testimony  was  not  to  show  that  it 
was  the  duty  of  the  accused  to  construct  their  powder- 
house  in  the  same  or  substantially  the  same  manner,  it 
was  immaterial  and  should  have  been  excluded,  because  it 
might  mislead  the  jury.  And  if  it  was  intended  to  show' 
that  it  was  the  duty  of  the  defendants  to  build  theirs  in 
the  same  way,  it  was  incompetent ;  for  to  hold  that  all 
dealers  in  gunpowder,  who  have  occasion  to  keep  it  in 
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qaantiticB,  are  bound  to  construct  their  storehouses  for 
that  purpose  in  the  same  way  that  is  deemed  necessary  in 
forts  and  arsenals,  would  virtually  interdict  the  traffic  in 
the  article  by  private  persons,  who  could  not  afford  the 
expense  necessary  to  comply  with  any  such  requirement 
With  the  selection  of  a  suitable  location  I  think  a  much 
less  expensive  warehouse  would  be  sufficient.  The  court 
below  doubtless  admitted  the  testimony  because  it  was 
thought  to  be  material,  and  that  it  would  aid  the  jury  in 
determining  the  question  of  negligence  on  the  part  of  the 
defendants;  and  it  may  have  had  that  effect.  At  all 
events  I  cannot  see  that  it  did  not  effect  the  result 

It  is  unnecessary  to  examine  the  other  questions  raised, 
as  I  am  of  the  opinion  that  the  testimony  so  aflmitted  was 
incompetent 

I  am  in  &vor  of  reversing  the  judgment,  and  for  a  new 
trial. 

Bacon,  J.,  concurred. 

MuLLiK,  J.  dissented. 

Kew  trial  granted. 

[OHoirDAGA  Gbnbbal  Tbbx,  Jane  26,  1866.  Baeon,  Foster  and  MuBm,  Jub- 
tioes.] 


Pitkin  vi.  McNair. 

In  order  to  render  an  election  for  charter  officers  in  a  city  valid,  it  is  indispen- 
sable  that  a  list  or  register  of  the  voters  shall  be  made  specially  for  that 
election.  Without  snch  a  register,  all  the  votes  cast  at  such  election  are 
illegal,  and  any  election  of  an  officer  is  a  noDlty. 

This  principle  applies  to  a  special  election,  required  by  a  city  charter  to  be 
held  annually,  for  the  election  of  a  particular  class  of  officers,  (school 
commissioners.) 

CASE  agreed  upon,  on  a  controversy  submitted  pursuant 
to  section  372  of  the  Code  of  Procedure. 


*fQ  CASES  IN  THE  StJPBEME  COURT. 

Pitkin  V.  McNair. 

J.  0.  OhurchiUj  for  the  plaintiff. 
Biehardson  dk  Oaty,  for  the  defendant 

By  the  Oourty  Foster,  J.  On  the  first  Tuesday  of  May, 
1864,  John  McNair  was  duly  elected  and  qualified  as  school 
commissioner  for  the  first  ward  of  the  city  of  Oswego,  for 
two  years,  and  entered  upon  the  duties  of  his  office.  On 
the  first  Tuesday  of  May,  1866,  an  election  for  school  com- 
missioner in  said  ward  was  held,  and  J.  Wells  Pitkin  re- 
ceived 276  votes  for  the  office,  and  John  McNair  received 
194  votes,  heing  all  the  votes  cast  for  that  office ;  and  all 
such  votes  were  cast  by  persons  who  were  legally  entitled 
to  vote  at  elections  for  school  commissioners  in  that  ward; 
and  all  the  proceedings  of  the  election  were  regular,  ex- 
cept that  no  register  of  electors  was  made  or  perfected  by 
the  inspectors,  specially  for  said  election. 

The  result  of  the  election  was  duly  certified  and  declared 
by  the  inspectors,  and  the  proper  certificate  duly  filed,  and 
the  common  council  of  the  city  thereupon,  on  the  15th  day 
of  May,  1866,  in  due  form  determined,  certified  and  de- 
clared that  J.  Wells  Pitkin  was  duly  elected  to  the  said 
office ;  certificates  of  which  determination  were  duly  filed, 
and  the  clerk  of  the  city  immediately  notified  Pitkin  of 
his  election,  and  he,  within  ten  days  thereafter,  took  and 
duly  filed  the  oath  prescribed  by  the  constitution  of  the 
State,  and  thereupon  claimed,  and  still  does  claim,  to  be 
entitled  to  perform  the  duties  of  the  office,  but  which  he 
has  been  unable  to  do  for  the  reason  that  the  said  John 
McNair  claims  that  the  election,  for  want  of  a  list  or  regis- 
ter of  electors  prepared  especially  therefor,  was  null  and 
void ;  that  Pitkin  did  not  by  reason  of  the  election  become 
a  school  commissioner;  that  he,  McNair,  has  a  right  to 
continue  in  the  office  and  exercise  its  duties,  and  he  does 
exercise  them  and  excludes  Pitkin  therefrom. 

The  only  question  upon  which  the  rights  of  the  parties 
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depends,  is  whether,  in  order  to  render  the  election  of 
Pitkin  valid,  it  was  necessary  to  have  a  list  or  register  of 
the  voters,  made  specially  for  that  election ;  for  there  can 
be  no  question  that  Mc]!f  air  was  entitled  to  hold  over  until 
his  successor  was  duly  elected  and  qualified.  (Laws  of 
1860,  p.  849,  §  2.) 

From  the  facts  admitted  there  is  no  doubt  that  Mr. 
Pitkin  received  a  majority  of  all  the  legal  votes  of  the 
ward.  That  no  injustice  was  suffered  by  the  defendant  for 
want  of  a  registry  of  the  voters  previous  to  the  election ; 
and  that  he  now  holds  the  office  in  opposition  to  the  truly 
expressed  will  of  the  constituency,  who  were  entitled  to 
elect  charter  officers  for  that  ward ;  and  if  there  is  no  statu- 
tory difficulty  in  the  way,  in  accordance  with  the  general 
principles  laid  down  in  the  case  of  Hie  People  v.  Cooky  (4 
Seld.  67,  80,  90,  93,)  the  plaintiff  is  entitled  to  the  office. 

I  think,  however,  that  the  statutes  regulating  this  sub- 
ject are  too  explicit  in  their  language  to  leave  to  this  court 
any  power  or  discretion  in  the  case,  except  to  follow  the 
plain  language  and  directions  of  the  statute,  and  to  declare 
that  all  the  votes  cast  at  the  election  in  question  were 
illegal,  and  that  the  election  of  the  plaintiff  was  a  nullity. 

The  registry  act  (Lawe  of  1865.  pp.  1461  to  1467,  §§  1,  2, 
3,  4,  5,)  prescribes  the  manner  in  which,  previous  to  every 
general  election,  the  lists  or  registers  of  all  the  legal  voters 
in  the  cities  and  towns  of  this  State,  shall  be  made  and 
corrected.  Section  6  (pp.  1467-8)  provides  for  the  making 
of  four  copies  of  such  lists,  or  registers,  and  for  the  filing 
of  them  in  the  appropriate  offices,  and  declares  '^  that  it 
shall  be  the  duty  of  the  said  inspectors,  carefully  to  pre- 
serve the  said  list  for  their  use  on  election  day,  and  to 
designate  one  of  their  number,  or  one  of  the  clerks, 
at  the  opening  of  the  polls,  to  check  the  name  of  every 
voter  voting  in  such  district,  whose  name  is  on  the  regis- 
ter, and  no  vote  shall  be  received  at  any  anntMl  election 
in  this  State,  unless  the  name  of  the  person  offering  to 
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vote  be  on  the  said  registry,  made  and  completed  as  here- 
inbefore provided,  preceding  the  election.  *  *  ♦  This 
section  shall  be  taken  and  held  by  every  judicial  or  other 
tribunal  as  mandatory  and  not  as  directory.  And  any 
vote  which  shall  be  received  by  the  said  inspectors  of  elec- 
tion in  contravention  of  this  section,  shall  be  void,  and 

I 

shall  be  rejected  from  the  count  in  any  legislative  or  judi- 
cial scrutiny  into  any  result  of  the  election.*' 

If,  therefore,  the  office  in  question  had  been  voted  for 
at  any  general  election,  no  doubt  could  be  entertained 
that  the  election,  had  without  such  registry,  would  be 
void. 

Section  15  of  the  same  act  (p.  1470)  prescribes  that 
^^  the  same  list  required  to  be  made  and  perfected  at  general 
elections,  shall 'in  the  same  manner  be  made  and  pefected 
by  the  inspectors  at  all  elections  for  charter  offieerSy  in  the 
several  cities  of  this  State,  and  the  provisions  and  require- 
ments of  this  act,  so  far  as  the  same  may  be,  are  made  ap- 
plicable to  such  elections ;"  with  the  exception  that  in  the 
city  of  New  York  the  time  and  manner  of  making  it  dif- 
fers in  some  respects  from  those  requirements. 

It  is  contended  in  behalf  of  the  plaintijBT,  that  the  above 
mentioned  provisions  do  not  apply  to  the  case  under  con- 
sideration, because  the  law  provides  that  the  office  in 
question  is  to  be  filled  at  a  special  election. 

I  do  not  see  how  this  fact  can  alter  the  case.  It  cannot 
be  denied  that  the  election  was  a  charter  election,  and  for 
a  charter  officer ;  and  when  the  statute  says  that  the  pro- 
visions shall  apply  to  all  elections  for  charter  officers,  we 
are  not  at  liberty  to  determine  that  it  applies  to  less  than 
all.  Nor  can  I  discover  any  difference,  as  regards  the  ne- 
cessity for  a  registry,  between  the'  case  of  an  election  such 
as  this,  and  an  election  of  any  other  officer,  or  of  any 
greater  number  of  officers.  The  principle  is  the  same,  and 
the  rule  should  be  uniform,  whenever  we  can  ascertain  it 
to  be  within  the  mischiefs  which  are  supposed  to  have 
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caused  the  legislatioA  in  qnestion,  anless  the  contrary 
appears. 

Bat  was  it  a  special  election,  in  any  such  sense  as  could 
by  possibilty,  upon  principle,  exempt  it  from  the  require- 
ments of  the  registry  act?  The  charter  of  the  city  of 
Oswego  {Laws  of  1360,  p.  849,  §2)  provides  that  "there 
shall  be  elected  anntuillt/  in  said  city,  (Oswego,)  at  a  special 
election  to  be  held  on  the  first  Tuesday  of  May,  in  the 
same  manner  and  under  the  same  regulations  as  other 
ward  officers  are  elected,  one  commissioner  of  common 
schools  for  each  ward,"  &c.  It  is  therefore  an  annual 
election,  at  a  time  specified  in  the  act,  and  for  the  election 
pf  a  charter  officer.  It  is  to  be  held  subsequent  to  the 
most  usual  time  for  change  of  residentse,  by  the  inhabit- 
ants of  the  city;  and  there  is  quite  as  much  necessity,  in 
order  to  have  a  correct  list  of  legal  voters  in  the  several 
wards,  to  have  a  new  one  Qiade  out  for  the  election  in 
question,  as  there  is,  in  the  case  of  the  general  charter 
election,  to  have  one  prepared  subsequent  to  the  previous 
general  election. 

I  think  the  election  in  question  was  illegal  for  the  want 
of  a  proper  registry  of  the  voters ;  that  the  plaintiff  was 
not  duly  elected  to  the  office  of  commissioner ;  that  the 
defendant  was  entitled  to  hold  over  till  another  was  elect- 
ed and  qualified  to  supply  his  place ;  aud  that  he  was,  and 
is,  entitled  to  hold  the  office. 

Judgment  should  be  entered  accordingly. 

[050NDAOA  Obvbbal  Tbrx,  January  1,  1867.  JBaeon,  FwUr  and  MuUin^ 
Jnatioes.] 
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MOSIER  V9.  Waful. 

The  defendant,  on  transferring  to  the  plaintiff  the  note  of  a  third  person,  then 
past  due,  guarantied  its  collection,  proyided  due  diligence  should  be  used. 
Subsequently,  he  requested  the  plaintiff  to  give  time,  and  forbear  to  sue  the 
maker ;  which  request  was  nerer  withdrawn,  or  countennanded.  The  maker 
absconded,  and  went  to  Canada,  where  he  remained,  leaving  property  in  this 
State,  liable  to  the  payment  of  the  debt.  SM  that  the  plaintiff,  before  he 
could  recoTer  upon  the  gnarranty,  was  bound  to  exhaust  his  remedy  against 
the  maker,  by  suing  him  to  Judgment,  in  this  State,  and  coUectIng  what  he 
could  upon  the  execution. 

The  plaintiff,  after  the  maker  of  the  note  absconded,  issued  a  summons  for  the 
purpose  of  commencing  a  suit  against  him,  and  obtained  an  order  of  the 
court  directing  senrioe  thereof  by  publication,  and  that  a  copy  of  the  sum- 
mons and  complaint  be  deposited  in  the  post-office,  directed  to  the  maker, 
if  his  residence  could  be  ascertained ;  or  that  personal  service  be  made  on 
him.  Held  that  a  compliance  with  such  order  was  necessary,  to  complete 
the  service  of  the  process,  and  to  give  the  court  Jurisdiction  of  the  action ; 
and  that  without  such  compliance  the  subsequent  proceedings,  and  a  Judg- 
ment entered  thereon,  were  void  as  against  the  guarantor. 

APPEAL  from  an  order  made  at  a  special  term,  setting 
aside  a  verdict  for  the  plaintiff  and  granting  a  new  trial. 

J.  F.  Starhuchy  for  the  appellant. 
L.  H.  Brown,  for  the  respondent 

By  the  Gourt,  Fostbr,  J.  The  defendant  transferred  to 
the  plaintiff,  in  part  payment  of  a  mortgage,  a  note  of  some 
3600  against  one  Amos  Potter,  Jr.,  then  past  due,  and 
guarantied  the  collection  thereof,  upon  which  guaranty  this 
action  was  brought.  The  cause  was  tried  at  the  Jefferson 
county  circuit,  in  October,  1864,  before  Justice  Morgan 
and  a  jury.  The  guaranty  upon  the  note  was  in  the  words 
following:  "For  value  received,  I  do  hereby  guaranty  the 
collection  of  the  within  note,  providing  the  holder  of  the 
said  note  shall  use  due  diligence  for  the  collection,  this 
23d  day  of  May,  1863.     (Signed)  Hbman  Wapul." 

It  was  proved,  and  the  jury  found,  that  after  the  making 
and  delivery  of  the  guaranty  by  the  defendant  to  the  plain- 
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ti^  the  defendant  requested  the  plaintiff  to  give  time  and 
forbear  to  sue  the  maker.  That  the  defendant  never  with- 
drew or  countermanded  that  request ;  and  that  while  the 
plaintiff  was  so  forbearing  to  sue,  the  maker,  about  the 
middle  of  December,  1863,  absconded  and  went  to  Canada, 
where  he  remained. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  full 
amount  due  upon  the  note,  and  upon  motion  at  the  special 
term,  the  court  granted  a  new  trial,  mainly  on  the  ground 
that  the  plaintiff  did  not  show  a  valid  judgment  against 
the  maker  of  the  note. 

The  first  question  is,  was  the  plaintiff  bound  to  obtain  a 
judgment  and  issue  an  execution  against  the  maker,  before 
he  could  collect  the  amount  of  the  guarantor.  There  is 
no  doubt  of  the  general  rule,  that  upon  a  guaranty  of  col- 
lection the  holder  must  exhaust  his  remedy  against  the 
principal  debtor,  before  resorting  to  the  guarantor.  But 
the  appellant  claims  that  in  a  case  like  this,  the  rule  is 
different,  and  cites  several  adjudged  cases  to  show  that  he 
was  not  bound  to  sue  the  maker  of  the  note,  before  resort- 
ing to  the  guaranty.  I  think,  however,  that  those  cases 
do  not  support  the  proposition ;  but,  on  the  contrary,  that 
the  plaintiff  was  bound,  if  there  was  any  property  of  the 
maker,  in  this  State,  liable  to  the  payment  of  the  debt, 
first  to  exhaust  that,  before  suing  the  defendant. 

The  findings  of  the  jury  subject  the  parties  to  the  same 
rules  as  would  apply  in  case  the  guaranty  was  made,  and 
the  maker  of  the  note  absconded,  before  it  matured,  and 
the  authorities  cited  apply  to  such  a  case;  the  first  of 
them.  White  v.  (?aM,  (13  Wend,  543,)  instead  of  being  an 
authority  in  support  of  the  appellant's  proposition,  is  to 
the  contrary  thereof.  When  that  case  arose,  a  suit  could 
not  be  commenced  in  this  State  against  one  who  resided, 
and  continued,  in  a  foreign  country ;  and  while  the  court 
there  held  it  was  not  necessary  to  commence  a  suit,  they 

Vol.  LVI,  6 
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decided  that  if  the  maker  had  property  liable  to  attach- 
ment, it  was  the  duty  of  the  holder  to  exhaust  the  prop- 
erty 80  liable,  before  he  could  sue  on  the  guaranty.  The 
case  of  Cocke  v.  Nathan  (16  Barh.  342)  decides  that  when 
a  party,  on  transferring  a  note,  guaranties  its  collection, 
and  the  maker,  before  it  becomes  due,  absconds  from  the 
State,  leaving  no  property  here^  the  holder  is  not  bound  to 
follow  him  out  of  the  State  nor  to  issue  an  attachment, 
or  commence  any  action  against  him,  before  suing  the 
guarantor. 

The  case  of  Thomas  v.  Woods  (4  Ooweny  173)  merely 
decides  that  the  holder  of  paper,  the  collection  of  which 
is  guarantied,  is  only  required  to  use  reasonable  diligence, 
to  collect  it  of  the  maker,  before  resorting  to  the  guarantor ; 
and  the  other  case,  Lamorieux  v.  Heuritty  (5  Wend.  307,)  so 
far  as  it  is  applicable  to  the  case  before  us,  is  confined  to 
the  question  of  laches  in  regard  to  the  time  of  commencing 
the  suit  against  the  maker. 

In  this  case  it  appeared  that  the  maker  of  the  note,  at 
the  time  he  left  this  State,  owed  more  than  he  was  able  to 
pay,  but  it  also  appeared  that  the  plaintiff,  after  he  left, 
issued  a  summons,  for  the  purpose  of  commencing  a  suit 
against  him,  and  obtained  an  order  for  publication,  and 
published  the  same  in  two  newspapers,  and  at  the  same 
time  procured  an  attachment,  which  was  levied  upon  prop- 
erty  of  the  maker,  as  appeared  by  the  return  of  the  sheriff 
to  the  amount  of  3315,  so  that,  prima  facie^  the  maker  had 
property  liable  to  the  payment  of  the  debt  in  question. 
It  was  also  proved  on  the  cross-examination  of  Potter,  who 
was  a  witness  for  the  plaintifl^  that  when  he  went  to  Can- 
ada he  left  personal  property  to  the  amount  of  over  $400 
where  he  had  resided. 

I  think,  therefore,  the  plaintiff  was  bound  to  first  ex- 
haust his  remedy  against  the  maker,  by  suing  him  to 
judgment  in  this  State,  and  to  collect  what  he  could  upon 
the  execution. 
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The  next  qaestion  is,  has  the  plaintiff  exhausted  the 
remedy  which  he  had  against  the  maker,  before  com- 
mencing his  action  against  the  guarantor  ? 

The  order  of  this  court,  which  directed  service  of  the 
summons  by  publication,  also  required  that  a  copy  of  the 
summons  and  complaint  be  forthwith  deposited  in  the 
post-office,  directed  to  the  said  Amos  Potter,  Jr.,  if  his 
residence  can  be  ascertained ;  or  that  personal  service  of 
the  said  summons  and  complaint  be  made  on  the  said  de- 
fendant. No  proof  is  found  in  the  judgment  roll,  either 
that  the  copy  of  the  summons  and  complaint  was  so  de- 
posited, or  personally  served  upon  the  defendant  therein, 
or  that  his  residence  could  not  be  ascertained.   ' 

If  that  defect  in  the  judgment  roll  is  merely  an  irregu- 
larity in  the  proceedings  to  obtain  the  judgment,  it  could 
only  be  taken  advantage  of  by  the  defendant  therein,  and 
the  defendant  in  this  suit  could  not  object  to  it ;  but  if  a 
compliance  with  such  order  was  necessary  to  complete  the 
service  of  the  process,  and  necessary  to  give  the  court 
jurisdiction  of  the  action,  then  the  subsequent  proceedings 
and  judgment  entered  thereon  are  void,  and  the  present 
action  cannot  be  maintained. 

I  think  it  clear  that  the  court  did  not  acquire  jurisdic- 
tion in  the  case  of  the  plaintiff  against  Potter,  and  that  the 
judgment  rendered  in  that  case  is  not  valid  as  against  this 
defendant. 

A  question  was  raised  as  to  the  validity  of  the  execution, 
which  was  issued  on  the  judgment;  but  if  I  am  right  in 
reference  to  the  two  questions  which  I  have  considered, 
then  it  follows  that  the  verdict,  which  was  for  the  whole 
amount  due  upon  the  note,  was  erroneous,  and  the  order 
of  the  special  term  setting  it  aside  and  granting  a  new  trial 
was  correct. 

The  order  of  the  special  term  should  be  affirmed. 

[OiroNDAOA  OsvBBAL  Tbbm,  January  1,  1867.  JBaeon,  Foiiir  and  JTmSm 
Jostioes.] 
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14te844| 

The  tnie  meaning  of  the  general  rnlee  applicable  to  the  rights  and  dnties  of 
partners,  as  between  themselves,  is  to  require  the  members  of  a  partnership 
firm  to  devote  their  time,  labor  and  skill  to  the  benefit  of  the  firm,  and  not 
to  themselves  individually,  and  to  forbid  their  purchasing  for  their  own  use 
articles  in  which  the  firm  necessarily  deals,  at  the  risk  of  having  the  same 
and  the  profits  arising  therefrom,  claimed  by  the  firm  as  belonging  to  them. 

These  rules  are  not  to  be  understood  as  prohibiting  such  dealings,  nor  as 
making  void  any  contracts  which  violate  such  rules ;  but  only  as  exposing 
the  member  of  the  firm  who  makes  them  to  a  liability  to  the  firm  to  render 
to  them  an  account  of  the  profits. 

The  firm  of  R.  &,  Co.,  of  which  £.  was  a  member,  was  engaged  in  the  business 
of  bank  note  engraving  and  printing.  One  M.  discovered  a  new  process  or 
ink  for  printing  bank  notes,  known  as  the  "  green  tint."  In  April,  1867,  he 
sold  to  £.  the  absolute  right  and  property  in  his  discovery,  with  authority  to 
take  out  letters  patent  in  the  name  of  M.  for  the  benefit  of  £.  E.  agreed  to 
pay  M.,  for  the  transfer  thereof,  $500  in  cash,  and  a  specified  sum  by  way  of 
royalty,  for  every  thousand  impressions  on  which  the  ink  should  be  used, 
unUl  M.  should  have  received  f8600,  and  to  pay  all  expenses  of  obtaining  the 
patent  and  testing  the  ink.  E.  subsequently  obtained  a  patent,  in  the  name 
of  M.  Immediately  after  obtaining  the  right  to  this  discovery,  £.  ofibred  it 
to  the  firm  of  which  he  was  a  member,  for  f  3000  and  the  payment  of  a  roy- 
alty of  $5  for  every  thousand  impressions  that  might  be  printed  by  them,  &c. 
The  firm  of  R.  &  Co.  held  the  matter  under  advisement  some  three  months, 
in  the  meantime  using  and  paying  for  the  patented  article.  They  then 
refused  to  purchase,  preferring  to  use  the  same  and  pay  a  royalty  therefor. 
They  continued  to  use  the  ink,  charging  their  customers  $6  per  thousand 
impressions,  which  was  placed  by  the  firm  to  the  credit  of  £.  down  to  the 
the  time  when  the  firm  ceased  to  exist,  by  merger  in  the  plainUfi^'s  corpora^ 
tion.  No  claim  was  ever  made  by  the  firm  during  its  existence,  of  any 
right  to  an  account  from  £.  of  the  profits  arising  Arom  the  patent. 

Held  1.  That  whatever  might  have  been  the  rights  of  the  firm  originally,  such 
rights  were  waived;  and  their  refusal  to. accept  the  purchase  when  offered, 
and  their  neglect  to  claim  any  rights  which  they  might  have  possessed 
originally,  prevented  any  enforcement  of  a  claim,  after  the  dissolution  of  the 
firm,  ttiat  the  purchase  of  the  patent  by  E.  was  for  their  benefit 

2.  That  the  omission  to  insert  the  patent  in  an  inventor}'  of  the  property  and 
effects  of  the  firm,  or  in  a  schedule  of  the  property  transferred  to  a  corpora- 
tion in  which  the  firm  became  merged,  was  further  evidence  that  at  the  time 
when  the  existence  of  the  partnership  was  to  terminate,  the  partners  did  not 
consider  themselves  in  any  way  the  owners  of  the  patent. 

On  the  29th  of  April,  1858,  the  plaintiff's  corporation  was  formed,  being  com- 
posed of  G.  and  of  the  individual  members  of  six  firms  engaged  in  the  busi- 
ness of  bank  note  engraving,  including  the  firm  of  R.  &  Co.    It  was  agreed, 
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in  the  2d  section  of  the  articles  of  association,  that  upon  signing  the  same, 
all  the  machinery,  presses,  tools,  instruments,  stock  of  materials,  furniture  and 
efifocts  heUmginff  to  their  ettaUithmenit  in  the  said  business,  &c.,  and  all  orders 
and  contracts,  should  be  transferred  and  assigned  to  the  new  company^ 

Sdd  1.  That  these  words  included  all  the  property  of  the  establishments  for 
the  business  of  bank  note  engraying  and  printing.  That  whether  those 
establishments  were  conducted  by  firms  or  by  IndiTiduals,  all  such  articles 
which  belonged  thereto  were  to  go  into  the  common  property  of  the  associ- 
ation ;  but  the  words  used  did  not  embrace  individual  property  of  members 
of  firms,  nor  any  property  not  used  in  the  establishments. 

2.  That  the  separate  execution  by  the  individuals  was  controlled  by  the  pro- 
visions of  the  second  section  of  the  articles,  which  specifically  declared  the 
property  to  be  transferred,  and  confined  it  to  that  which  appertained  to  their 
respective  establishments. 

8k  That  the  language  did  not  include  a  patent  right  belonging  to  an  individual 
member  of  one  of  the  firms,  which  had  never  belonged  to  such  firm,  but 
had  always  been  acknowledged  to  be  individual  property. 

The  third  section  of  the  articles  of  association  provided  for  the  distribution  of 
the  shares  of  stock  in  the  new  company,  to  the  respective  firms  and  to  G., 
who  was  not  a  member  of  any  firm,  and  stated  that  such  shares  were  so  issued 
and  delivered  to  each  firm  or  individual,  and  should  represent  the  estimated 
and  agreed  value  of  the  property  &c.  sold  and  transferred  to  said  company. 

Mdd  1.  That  if  there  could  be  any  doubt  as  to  what  was  to  be  transferred, 
under  the  second  section  of  the  articles,  it  would  be  removed  by  these  pro- 
visions of  the  third  section. 

2.  That  the  enumeration  of  the  firms  showed  that  the  property  transferred  was 
the  property  of  such  firms;  and  the  omission  of  any  individual  member  of 
any  such  firm  showed  that  it  was  not  contemplated  that  the  individual  prop- 
erty of  any  member  was  to  be  included. 

8.  That  the  omission  of  any  compensation  to  ai^  such  individual  member 
showed  that  no  property  of  any  such  person  had  been  taken  into  the  esti- 
mate of  valuation  for  which  stock  was  to  be  issued. 

4.  That  the  like  inference  must  follow  ftom  the  inventory  of  the  property  of 
the  firm  of  B.  &  Co.,  as  taken  for  the  purpose  of  forming  the  new  company, 
in  which  there  was  no  mention  of  the  patent  right ;  which  excluded  the  idea 
that  the  '*  green  tint"  entered  into  such  valuation,  or  was  considered,  at  that 
time,  as  forming  any  part  of  the  assets  of  that  firm. 

Sddf  also,  that  it  was  clear,  upon  the  &cts,  that  at  the  time  of  entering  into  the 
articles  of  association,  neither  the  old  firm,  of  which  E.  was  a  member,  nor 
any  of  the  parties  uniting  to  form  the  new  association,  considered  the  patent 
as  their  property,  or  as  transferred  to  the  association ;  and  no  provision  was 
made  for  its  transfer,  and  no  allowance  made  to  any  one,  as  having  trans- 
ferred it  to  the  association ;  and  that  consequentiy  the  right  to  use  the  dis- 
covery of  M.,  under  the  patent,  did  not  pass  to  the  new  company  by  virtue 
of  the  articles  of  association. 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

The  action  is  brought  to  declare  the  exclusive  right  to 
make  and  use  in  the  United  States  a  certain  patented  ink, 
known  as  the  "  green  tint,"  to  be  vested  in  the  plaintiff; 
to  compel  the  defendant  to  account  for  and  pay  over  any 
and  all  sums  of  money  received  by  him  for  permission 
to  use,  or  as  compensation  for  the  use  of  the  "  green  tint"  by 
others  than  .the  plaintiff;  to  declare  the  capital  stock  of 
the  plaintiff  owned  and  h^ld  by  the  defendant,  forfeited  to 
the  plaintiff,  and  to  compel  the  transfer  of  said  stock  to 
the  plaintiff;  to  recover,  with  interest,  the  sjam  of  $3910.52, 
alleged  to  have  been  procured  by  the  defendant  from  the 
plaintiff*  as  compensation  for  the  plaintiff's  use  of  said 
'^green  tint,"  under  pretense  that  it  was  for  one  George 
Matthews ;  to  recover,  with  interest,  the  sum  of  }38,129.58, 
alleged  to  have  been  wrongfully  taken  by  the  defendant 
from  the  plaintiff,  as  compensation  for  the  plaintiff*'s  use 
of  said  *' green  tint;"  and  for  other  and  further  relief. 

The  answer  denies  the  allegations  of  the  complaint  and 
prays  its  dismissal,  with  costs.   ' 

Prior  to  1858,  and  for  a  number  of  years  previous,  the 
firm  of  Rawdon,  Wright,  Hatch  &  Edson  had  existed  as 
the  leading  house  in  the  bank  note  engraving  business,, 
and  the  defendant  was  a  member  of  that  firm.  One  Mat- 
thews, who  was  in  the  employ  of  the  firm,  discovered  a 
new  process  or  ink  for  printing  bank  notes.  This  ink  was 
subsequently  known  by  the  designation  of  the  "  green  tint." 
On  29th  April,  1857,  Matthews  sold  to  the  defendant  the 
absolute  right  and  property  in  his  discovery,  with  author- 
ity to  take  out  letters  patent  in  the  name  of  Matthews,  for 
the  benefit  of  Edson.  On  30th  June  Edson  procured  the 
patent,  in  the  name  of  Matthews,  but  held  it  for  his  own 
use,  under  the  assignment.  Edson  agreed  to  pay  Mat- 
thews for  the  transfer  of  this  patent,  &c.,  $500  in  cash,  and 
$2  for  every  thousand  impressions  on  which  the  ink  should 
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be  used,  until  Matthews  received  (3500,  and  all  expenses 
of  taking  out  patent  and  testing  the  ink  were  to  be  at 
Edson's  cost  Immediately  after  Edson  obtained  the  right 
to  this  discoveiy,  he  offered  it  to  the  firm  of  which  he  was 
a  member,  for  $3000,  as  he  testifies,  and  the  payment  of  a 
royalty  of  $5  for  every  1000  impressions  that  might  be 
printed  by  them — ^they  to  pay  the  eicpense  of  patenting 
and  testing  the  discovery.  One  of  the  other  members  of 
the  firm  states  that  it  was  offered  at  a  higher  price  and 
the  same  royalty,  and  that  the  firm  declined  the  offer. 
The  referee  finds  the  offer  to  have  been  as  stated  by  Edson. 
It  is  stated  by  Edson  that  the  firm  held  the  matter  under 
advisement  some  three  months,  while  they  were  testing 
the  discovery.  Prom  May  until  the  fall  of  1857  the  mat- 
ter was  under  consideration,  when  the  firm  decided  not  to 
buy,  and  concluded  that  they  would  prefer  to  take  their 
chance  with  others  in  the  use  of  it,  and  pay  for  the  right 
to  use  it  From  that  time  until  the  formation  of  the  plain- 
tiff's corporation,  on  29th  April,  1858,  the  firm  of  Raw- 
don,  Wright,  Hatch  &  Edson  used  this  ink,  and  charged 
their  customers  $5  per  thousand  impressions,  which  was 
placed  by  the  firm  to  the  credit  of  Edson.  On  the  29th 
April,  1858,  the  plaintiff's  corporation  was  formed,  and 
was  composed  of  the  individual  members  of  six  firms  en- 
gaged in  that  business,  and  Mr.  Gavit  It  was  agreed,  in 
the  articles  of  association,  that  upon  signing  the  articles, 
all  the  machinery,  presses,  tools,  instruments  and  imple- 
ments, plates  and  dies,  stock  of  materials,  furniture  and 
effects  belonging  to  their  egtahlishmentSy  in  the  business  of 
bank  note  engraving  and  printing,  or  the  business  collat- 
eral thereto,  and  all  orders  and  contracts,  should  be  trans- 
ferred and  assigned  to  the  new  company. 

After  the  organization  of  the  new  company  the  "green 
tint"  was  used  in  their  work,  and  the  charge  of  $5  was  made 
to  customers  therefor,  and  this  amount  was  paid  over  to 
Edson,  the  same  as  under  the  old  firm,  though  the  referee 
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finda  there  was  no  express  arrangement  in  reference  to 
its  use. 

In  October,  1860,  a  committee  of  the  new  company, 
which  had  been  appointed  some  time  previonsly,  on  an 
opinion  of  Daniel  Lord,  Esq.,  reported  that  Edson  had  a 
right  to  receive  the  compensation  for  the  nse  of  the  '*  green 
tint,"  and  the  board  appointed  a  committee  to  negotiate 
with  him  for  the  sale  of  hia  entire  interest  Edson  refused 
to  sell,  and  the  company  continued  the  payments  to  him 
until  1863,  amounting  to  large  sums  of  money. 

On  these  facts  the  referee  found  that  the  right  to  use 
the  '<  green  tint  *'  passed  to  the  plaintiff  under  the  articles 
of  association ;  that  the  money  received  by  the  defendant 
was  without  right,  and  the  plaintiff  was  entitled  to  have 
the  same  repaid  with  interest.  From  this  judgment  the 
defendant  appealed  to  this  court. 

Wm.  F.  Allen  and  John  E.  Parsons^  for  the  appellant 

EvartSy  Sawthmayd  ^  Choate^  for  the  respondent 

Ingraham,  p.  J.  It  is  not  claimed  on  the  part  of  the 
plaintiff^  that  the  discoveiy  made  by  Matthews  was,  while 
owned  by  him,  subject  to  any  claim  of  the  firm  in  whose 
employ  he  was,  or  that  he  had  not  a  perfect  right  to  use 
or  sell  the  patent  for  it,  while  under  his  control.  His  rela- 
tions to  the  firm  of  Rawdon,  Wright,  Hatch  4  Edson  were 
at  no  time  such  as  to  impose  on  him  any  duty  or  obligation 
to  give  the  benefit  of  his  discovery  to  that  firm.  Whatever 
reservation  there  may  have  been  made  in  the  articles  of 
association,  of  authority  to  the  firm  of  Uawdon,  Wright, 
Hatch  &  Edson,  to  convey  shares  to  Matthews  for  his  in- 
terest in  the  firm,  it  was  long  after  the  transfer  of  this 
patent  to  Edson,  and  there  was  no  proof  of  any  such  sub- 
sisting interest  ever  existing,  either  before  or  after  such 
transfer. 
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The  case  then  presentB  two  questions  for  our  decision ; 
one,  whether  the  firm  of  Bawdon,  Wright,  Hatch  &  Edson, 
by  their  relations  with  Edson,  could  claim  the  purchase 
by  Edson  to  be  for  their  benefit ;  and  the  other,  whether 
the  right  to  the  use  of  this  discovery  under  the  patent 
passed  to  the  plaintiff  by  virtue  of  the  articles  of  asso- 
ciation. 

The  terms  of  the  partnership  of  the  first  firm  are  not  in 
evidence ;  and  if  there  is  anything  which  prevented  Edson 
from  obtaining  this  patent  for  his  own  use,  it  must  be 
found  in  the  general  rules  applicable  to  partners,  viz.,  that 
one  partner  cannot  deal  on  his  own  account  in  any  matter 
at  variance  with  the  business  of  the  partnership,  or  that 
would  deprive  the  firm  of  any  portion  of  his  skUl,  industry 
or  capital,  which  he  is  bound  to  employ  in  the  business  of 
the  firm ;  or  to  prefer  his  own  interest  to  that  of  the  firm, 
or  purchase  articles  needed  for  the  firm  on  his  own  account; 
or,  generally,  make  bargains  for  himself,  by  which  the 
firm  sustains  a  loss,  or  takes  to  himself  benefits,  the  profits 
of  which  legitimately  belong  to  the  firm. 

The  true  meaning  of  all  suph  provisions  is  to  require 
the  members  of  the^  ^ruff.  to  devote  their  time,  labor  and 
skill  to  the  benefit  of  the  firm,  and  not  to  themselves  in- 
dividually, and  to  forbid  their  purchasing  for  their  own 
use  articles  in  which  the  firm  necessarily  deal,  at  the  risk 
of  having  the  same  claimed  by  the  firm  as  belonging  to 
them  and  having  a  right  to  the  profits  arising  therefrom. 

I  do  not  understand  these  rules  as  prohibiting  such  deal* 
ings,  nor  as  making  void  any  such  contracts  which  violate 
these  rules,  but  only  as  exposing  the  member  of  the  firm 
who  makes  them  to  a  liability  to  the  firm  to  render  to 
them  an  account  of  the  profits.  No  such  claim  was  ever 
made  by  this  firm  during  its  existence.  They  had  notice 
of  the  discovery,  and  of  the  patent ;  they  had  notice  that 
Edson  was  interested  in  it ;  they  had  the  offer  from  Edson 
to  sell  it  to  them  ;  they  had  that  offer  under  consideration 
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for  months,  while  they  were  using  the  patented  article ; 
and  they  finally  refused  to  purchase,  expressing  their 
choice  to  be  to  use  and  pay  for  the  same,  rather  than  to  be 
the  purchaser ;  and  they  did  continue  to  pay  for  the  same, 
doWn  to  the  time  when  the  firm  ceased  to  exist  by  merger 
in  the  corporation. 

Whatever  may  have  been  their  rights  originally,  I  think 
there  can  be  no  doubt  that  their  rights  were  waived,  and 
that  their  refusal  to  accept  the  purchase  when  offered,  and 
their  neglect  to  claim  any  rights  which  they  might  have 
possessed  originally,  prevented  any  enforcement  of  such 
a  claim  after  the  dissolution  of  the  firm.  I  do  not  mean 
to  concede  that  the  purch'ase  of  a  patent  right,  such  as  this 
was,  would  be  a  violation  of  duty  on  the  part  of  Edson ; 
but  I  deem  it  unnecessary  to  discuss  that  question,  because 
it  seems  to  me  that  even  if  it  were  so,  the  acts  of  the  firm 
were  such  as  to  put  an  end  to  any  claim  which  they  might 
otherwise  have  made. 

It  is  suggested,  in  the  respondent's  points,  that  Edson 
did  not  communicate  to  the  firm  the  terms  on  which  he 
had  become  the  purchaser,  and  therefore  they  were  not 
bound  by  his  ofier  and  their  refusal.  It  must  be  observed 
that  no  representation  was  made  as  to  its  cost,  nor  was  any 
such  inquiry  made  of  Edson.  He  was  negotiating  the  sale 
as  of  property  belonging  to  himself,  and  there  is  no  find- 
ing by  the  referee  that  Edson  was  guilty  of  any  intentional 
fraud ;  on  the  contrary,  the  referee,  in  his  opinion,  exoner- 
ates him  from  any  such  imputation  for  anything  done  in 
regard  to  this  offer  to  his  firm.  It  is  obvious  that,  at  this 
time,  the  firm  did  not  consider  the  invention  of  sufiicient 
value  to  warrant  the  payment  of  the  price  suggested.  The 
demand  for  such  printing  being  at  that  time  comparatively 
small,  the  firm  preferred  paying  a  royalty  for  its  use,  rather 
than  to  become  the  purchaser. 

The  omission  to  insert  this  patent  in  the  inventory  of 
the  property  and  effects  of  the  firm,  or  in  the  schedule  of 
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the  property  transferred,  is  further  evidence  that  at  the 
time  when  the  existence  of  the  firm  was  to  terminate,  they 
did  not  consider  themselves  in  any  way  the  owners  of  this 
patent. 

The  second  inquiry  is,  whether  it  passed  to  the  plaintiff 
under  the  articles  of  association  signed  by  the  members 
of  the  different  firms  in  their  individual  capacities. 

From  what  has  already  been  stated,  it  is  apparent  that 
it  could  not  pass  as  the  property  of  Eawdon,  Wright, 
Hatch  &  Edson,  because  it  did  not  at  any  time  belong  to 
them  during  the  existence  of  their  firm,  but  on  the  con- 
trary they  had  expressly  refused  to  become  such  owners. 
Bid  it  pass  as  the  individual  property  of  Edson  7  It  can 
hardly  be  urged  that  these  articles  were  intended  to  trans- 
fer to  the  association  all  the  private  property  of  the  indi- 
viduals, although  such  property  might  have  been  tools, 
instruments,  furniture,  &c.,  applicable  to  the  business  of 
bank  note  engraving  and  printing,  which  they  might  have 
owned,  if  the  same  had  not  been  used  in  the  establishment 
of  one  or  more  of  the  contracting  parties.  Such  property 
would  still  remain  the  property  of  the  individual  owning 
it  at  the  time  of  executing  the  articles. 

The  agreement  recites  that  the  parties  to  it  as  firms  and 
individuals  theretofore  and  then  engaged  in  the  business, 
&c.,  were  desirous  of  uniting  their  establishments.  The 
evident  meaning  of  this  recital  is,  that  such  as  had  firms 
were  to  unite,  and  those  who  were  individually  carrying 
on  the  business  were  also  to  unite  in  the  consolidation. 

The  portion  of  the  agreement  which  specially  defined 
what  was  to  be  transferred  is  contained  in  the  second 
article,  viz :  "  We  agree  that  upon  signing  these  articles, 
all  the  machinery,  presses,  tools,  implements,  instruments, 
plates  and  dies,  stock  of  materials,  furniture  and  effects 
belonging  to  our  establtshinent8j  in  the  business  of  bank  note 
engraving  and  printing,  or  the  business  collateral  thereto, 
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fihall  be  and  by  virtue  of  these  articles  are  transferred 
to  the  trustees,"  &c.  These  words  include  all  the  property 
of  the  establishments  for  the  business  of  bank  note  engrav- 
ing and  printing.  Whether  those  establishments  were 
conducted  by  firms  or  by  individuals,  all  such  articles 
which  belonged  thereto  were  to  go  into  the  common  prop- 
erty of  the  association.  It  did  not  embrace  individual 
property  of  members  of  firms,  nor  any  property  not  used 
in  the  establishments  as  they  existed  previous  to  the  asso- 
ciation. The  separate  execution  by  the  individuals  is 
controlled  by  the  provisions  of  the  second  article,  which 
specifically  declares  the  property  to  be  transferred,  and 
confines  it  to  that  which  appertained  to  their  respective 
establishments.  It  did  not  include  ^a  patent  right  belong- 
ing to  an  individual  member  of  one  of  the  firms,  which  had 
never  belonged  to  such  firm,  but  had  always  been  acknowl- 
edged to  be  the  individual  property  of  some  other  person. 
If  there  could  be  any  doubt  as  to  what  was  to  be  transfer- 
red under  the  second  section  of  the  articles  of  association, 
that  would  be  removed  by  the  provisions  of  the  third  sec- 
tion, which  provides  for  the  distribution  of  the  shares  of 
stock  to  the  respective  firms  and  to  Mr.  Gavit,  who  was 
not  a  member  of  any  firm,  and  which  states  that  such 
shares  were  so  issued  and  delivered  to.  each  firm  or  indi- 
vidual, and  should  represent  the  estimated  and  agreed 
value  of  the  property  &c.  sold  and  transferred  to  the  said 
company. 

The  enumeration  of  the  firms  shows  that  the  property 
transferred  was  the  property  of  such  firms,  and  the  omis- 
sion of  any  individual  member  of  such  firm  shows  that  it 
was  not  contemplated  that  the  individual  property  of  any 
member  was  to  be  included.  Likewise  the  omission  of 
any  compensation  to  any  such  individual  member  shows 
that  no  property  of  such  person  had  been  taken  into  the 
estimate  of  valuation  for  which  stock  was  to  be  issued. 

The  like  inference  must  follow  from  the  inventory  of 
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the  property  of  Rawdon,  Wright,  Hatch  &  Edson,  as  taken 
for  this  purpose.  It  excludes  the  idea  that  the  ^*  green 
tint"  entered  into  such  valuation,  or  was  considered  at  that 
time  as  forming  any  part  of  the  assets  of  that  company. 

In  whatever  view  this  question  is  examined,  it  seems  to 
me  clear  that,  at  the  time  of  entering  into  these  articles, 
neither  the  old  firm,  of  which  Edson  was  a  member,  nor 
any  of  the  parties  uniting  to  form  the  new  association, 
considered  this  patent  as  their  property,  or  as  transferred 
to  the  association ;  that  nothing  was  allowed  for  it  in  the 
appraisement;  ^id  although  it  had  cost  a  considerable 
sum,  no  provision  was  made  for  its  transfer,  and  no  allow- 
ance made  to  any  one  as  having  transferred  it  to  the  asso- 
ciation. The  probability  is,  that,  at  the  time  of  forming 
these  articles,  its  value  was  uncertain ;  that  the  price  was 
more  than  they  were  willing  to  pay  for  it ;  and  that,  as 
appears  from  their  subsequent  couduct,  the  associates 
deemed  it  wiser  to  collect  the  royalty  and  pay  it  over, 
rather  than  to  assume  the  ownership  by  purchase,  and  the 
expenditure  of  the  money  demanded  for  it. 

The  subsequent  course  of  the  plaintifi*,  in  continuing  its 
use  and  paying  the  royalty  for  it,  from  1858  to  1863,  with- 
out objection,  and  the  attempt  to  negotiate,  in  1860,  for 
the  purchase  from  Edson,  show  clearly  the  understanding 
of  the  trustees  as  to  their  rights,  and  that  up  to  1860,  none 
of  them  doubted  the  right  of  Edson  to  the  patent,  as  his 
property.  ^ 

It  may  be  that  the  arrangement  with  Rawdon,  Wright, 
Hatch  &  Edson,  by  which  they  had  the  use  of  this  ''  green 
tint,"  on  payment  of  the  royalty,  may  be  a  continuing 
agreement,  and  if  so,  that  it  might  be  considered  as  trans- 
ferred to  the  plaintiff,  although  the  omission  to  include  it 
in  the  inventory  taken  at  the  time,  would  throw  doubt  on 
that  supposition.  That,  however,  is  not  necessary  to  be 
examined  at  this  time,  and  is  only  referred  to  as  explain- 
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ing  the  letter  of  Edson  to  the  Secretary  of  the  Treasury, 
in  regard  to  the  use  of  the  "green  tint"  by  the  plaintiff. 

The  views  above  expressed  render  it  unnecessary  to  ex- 
amine the  other  points  raised  on  this  appeal,  as  to  the 
effect  of  these  payments  being  voluntarily  made  for  so 
long  a  period  of  time,  and  during  a  portion  of  time  when 
he  was  not  trustee  or  acting  in  that  relation  to  the  stock- 
holders. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  the  event 

Geo.  G.  Barnard,  J.,  concurred. 

Bradt,  J.    My  conclusions  in  this  case  are  : 

1.  That  the  purchase  of  the  patent  from  Mathews  by 
the  defendant  was,  in  form,  the  individual  acquisition  of  an 
important  element  in  the  business  of  the  firm,  namely,  ink. 

2.  That  the  purchase  involved  the  use  of  capital,  and  its 
development  and  success  time  and  diligence ;  and  if  sue* 
cessful,  which  it  was,  would  give  him  an  advantage  over 
his  co-partners,  by  subjecting  them  to  the  payment  of  a 
royalty  for  its  use,  if  desirable  in  their  business. 

3.  That  such  purchase  was  therefore  a  violation  of  his 
duty  to  his  co-partners — ^an  act  of  infidelity  to  his  asso- 
ciates which  could  not  enure  to  his  individual  benefit,  to 
their  exclusion. 

4.  That  such  acts  and  results  are  prohibited  and  guard- 
ed against  by  doctrines  which  are  well  established  and 
clearly  expressed  in  the  elementary  books,  {Kewt'n  Com. 
p.  52 ;  Story  on  Part.  §§  177,  178 ;  Pars,  on  Part.  p.  225 ; 
%ee  also  SmtKs  Merc.  LaWj  p.  37,  and  cases  cited  by  referee;) 
and  are  particularly  applicable  in  this  case,  because  the 
purchase  was  made  from  a  person  in  the  employment  of 
the  firm. 

5.  That  the  purchase  having  been  thus  made,  the  title 
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to  the  patent  vested  not  in  Edson  alone,  but  equitably  in 
himself  and  his  partners,  subject  only  to  their  burden  of 
the  consideration  paid,  and  of  the  expenditures  made  by 
him  in  relation  to  it 

6.  That  the  offer  by  him  to  sell  it  to  his  associates  does 
not  change  these  results,  inasmuch  as  he  did  not  disclose 
to  them,  at  the  time  of  such  offer,  his  entire  interest  in  it, 
or  the  absolute  nature  of  the  purchase  made  by  him,  and 
did  not  then  or  at  any  time  offer  to  make  the  transfer  of 
it,  or  any  interest  in  it,  upon  the  terms  upon  which  he  had 
bought  it,  but  at  a  profit,  and  with  a  condition  of  great 
advantage  to  himself. 

7.  That  there  is  nothing  in  the  case  which  justifies  the 
legal  conclusion  that  his  partners  waived  their  rights  in 
the  purchase  growing  out  of  their  relations  to  him. 

8.  That  the  patent  therefore  belonging  to  the  firm 
passed  to  the  plaintiff  under  the  articles  of  association, 
but  that  the  payment  of  royalty  cannot  be  recovered  back 
by  them,  whatever  may  be  the  equities  between  the  de- 
fendant and  his  partners,  inasmuch  as  they  were  made 
with  full  knowledge  of  the  facts ;  and 

9.  That  for  these  reasons   the  judgment   should  be 

reversed. 

New  trial  granted. 

[Nsw  York  Gbvxbal  Tbbk,  January  8,  1870.    .fii^aAam,  Oeo»  G,  Barnard 
and  Brad^j  Justices.] 
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Ingraham,  p.  J.  In  this  case  the  plaintiff  sues  the  defend- 
ants for  moneys  collected  by  them  as  royally  for  the  nse 
of  the  patented  ink  known  as  the  "green  tint,"  which  he 
claims  as  dae  to  him  as  the  owner  of  the  patent  right. 
The  referee  held  that  he  was  not  entitled  to  recover,  and 
rendered  judgment  for  the  defendants,  and  the  plain tifi 
appeals. 

The  questions  raised  in  this  case  are  depending  on  the 
the  same  principles  as  those  which  govern  the  case  of  the 
American  Bank  Note  Co.  v.  Hdson,  decided  at  this  term,(a) 
and  the  opinion  delivered  in  that  case  is  referred  to  as 
controlling  the  decision  here. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event 

Geo.  G.  Barnard,  J,,  concurred. 

Brady,  J.  From  the  conclusions  at  which  I  have  ar- 
rived in  the  case  of  the  American  Bank  Note  Go.  v.  JEdson^ 
I  think  the  judgment  should  be  affirmed.  The  plaintiff's 
interest  in  the  patent  passed  to  the  defendants  by  the 
articles  of  association,  and  for  a  consideration.  He  had 
no  claim  such  as  set  up  in  this  action. 

New  trial  granted. 

[Nbw  York  Genbbal  Tbbx,  January  8,  1870.    Jngrdham^  Oto.  O.  Smmard 
and  Bradff,  JnstioeB.] 

(a)  Ante,  p.  84. 
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The  plaintiff  employed  a  broker  to  procure  a  loan,  for  him,  upon  stock.  The 
broker  applied  to  the  defendant,  who  reftised  to  make  a  loan.  After  inform- 
ing the  plaintiff  of  sach  refusal,  the  broker  went  a  second  time  to  the  de- 
fendant, who  then  said  he  woald  dujf  the  stock.  The  plaintiff,  being  told  by 
the  broker  that  the  only  way  he  could  get  the  money  was  to  seU  the  stock,  said 
he  would  sell  it.  The  broker  and  the  plaintiff  then  went  to  the  defendant's 
o£Sce,  and  made  a  sale  of  the  stock  to  him,  and  a  bill  of  sale  was  executed, 
and  the  money  paid.  It  was  then  agreed  that  if  the  plaintiff  brought  the 
Qioney  back  in  ten  days,  the  defendant  would  return  the  stock.  The  money 
not  being  repaid,  or  tendered,  within  the  ten  days ;  it  was  hsid  that  an  action 
would  not  lie,  against  the  defendant,  to  recoyer  damages  for  a  conyersion 
of  the  stock.    Bbadt,  J.,  dissented. 

Meld,  aUo,  that  if  the  transaction  was  a  pledge,  the  defendant  was  entitied  to 
interest  on  the  loan ;  unless  the  agreement  was  that  he  would  accept  the 
prindpal  without  interest,  if  tendered  within  the  time ;  and  that  a  tender  of 
the  principal,  alter  the  day,  without  offering  to  pay  the  interest  which  had 
accrued  after  the  day,  was  insufficient. 

The  transaction  was  either  a  conditional  sale,  or  a  mortgage.  In  neither  case 
could  trover  be  maintained  for  a  failure  to  return  the  property,  upon  a 
tender  being  made  after  the  day  limited  for  payment.    F&r  Gbo.  G.  Babv- 

ABD,  J. 

To  entitle  a  pledgor  to  a  return  of  the  pledge,  he  must  see  to  it  that  his  tender 
covers  both  principal  and  interest,  before  he  can  claim  a  return  of  the  pledge* 

ACTION  against  a  broker,  to  recover  damages  for  a  con- 
version of  stock. 

The  plaintiff  alleged,  in  bis  complaint,  that  he,  on  or 
about  the  Ist  day  of  February,  1866,  borrowed  of  the  de- 
fendant, 8  broker  doing  business  in  the  city  of  New  York, 
the  sam  of  (250,  and  agreed  to'  repay  the  same  in  fifteen 
days  from  the  said  Ist  day  of  February,  1866,  together 
with  the  additional  sum  of  $15  for  the  use  thereof,  and  as 
security  therefor,  assigned  and  transferred  to  the  said  de- 
fendant, in  pledge,  certain  stock,  to  wit,  one  thousand 
shares  of  the  capital  stock  of  the  Hudson  Biver  Slate  Com- 
pany, standing  in  the  plaintiff's  name  on  the  books  of  the 
said  company.  That  at  the  maturity  of  said  loan,  and 
also  immediately  and  repeatedly  thereafter,  the  plaintiff 
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tendered  to  the  defendant  the  said  sum  of  $250,  together 
with  the  additional  sum  of  %\5  for  the  use  thereof,  and 
that  he  thereupon  demanded  the  return  of  the  said  stock; 
that  the  defendant  refused  to  accept  the  payment  of  the 
said  sums,  and  refused  to  return  the  stock,  but  wrongfully 
detained  the  same,  and  converted  the  same  to  his  own  use. 
The  complaint  further  alleged  that  the  value  of  said  stock 
was  $2500.  Wherefore  he  demanded  judgment  against 
the  defendant  for  the  sum  of  $2500,  and  interest  from  the 
said  16th  day  of  February,  1866,  besides  costs. 

The  defendant,  by  his  answer,  admitted  that  at  the  time 
mentioned  in  the  complaint  he  was  a  broker  doing  busi- 
ness in  the  city  of  New  York,  and  that  on  or  about  the 
16th  day  of  April,  1866,  a  person  on  behalf  of  the  plaintiff 
did  offer  to  pay  to  the  defendant  the  sum  of  $250,  and  de- 
manded the  delivery  of  one  thousand  shares  of  the  stock 
of  the  Hudson  Eiver  Slate  Company,  and  the  defendant 
refused  to  accept  the  same,  or  to  deliver  said  stock ;  and 
the  defendant  denied  each  and  every  allegation  in  the  said 
complaint  contained,  not  specifically  admitted.  And  for 
a  second  and  separate  defense,  the  defendant  alleged  that 
on  or  about  the  1st  day  of  February,  1866,  the  plaintiff 
offered  to  sell  to  the  defendant,  then  doing  business  as  a 
stock  broker  in  the  city  of  New  York,  one  thousand  shares 
of  the  capital  stock  of  the  Hudson  River  Slate  Company, 
at  and  for  the  price  of  twenty-five  cents  pet  share,  to  be 
paid  to  the  plaintiff  in  cash  upon  that  day ;  that  the  de- 
fendant accepted  the  said  offer,  and  then  and  there  pur- 
chased of  and  from  the  plaintiff  the  said  shares  of  stock, 
which  the  plaintiff  then  and  there  to  him,  the  said  defend- 
ant, did  duly  make  over,  assign,  transfer  and  deliver,  and 
for  which  said  shares  the  defendant  paid  him  the  sum 
of  $250,  which  the  plaintiff  accepted  and  received  as  and 
for  a  full  payment  and  satisfaction  for  the  aforesaid  shares, 
so  by  him  to  the  defendant  sold  and  delivered ;  and  that 
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the  defendant  was  informed  and  believes,  that  the  shares 
of  stock  mentioned  in  the  complaint  were  the  identical 
shares  of  stock  so  sold  by  the  plaintiff  to  the  defendant, 
and  none  other. 

The  action  was  tried  before  Justice  Clerks  and  a  jury. 
On  the  trial  it  appeared  that  the  plaintiff,  being  the  owner 
of  one  thousand  shares  of  stock  in  /the  Hudson  River 
Slate  Company,  on  the  1st  of  March,  1866,  transferred 
to  the  defendant  the  certificate  of  this  stock,  with  the 
usual  assignment  on  the  back,  and  in  addition  thereto, 
executed  a  bill  of  sale  of  the  stock,  setting  out  the  price 
and  acknowledging  payment  The  defendant  thereupon 
paid  to  the  plaintiff  $250,  and  agreed  that  if  the  plaintiff 
would  pay  back  the  money  within  ten  days,  he  would  re- 
assign the  stock  to  him.  It  was  conceded  that  the  money 
was  not  paid,  or  tendered,  within  the  time ;  and  it  appear- 
ed that  the  offer  to  return  the  money,  and  the  demand  of 
the  stock,  were  not  made  until  -after  the  ten  days  agreed 
upon  between  the  parties  had  expired.  The  plaintiff  tes- 
tified that  it  was  made  the  day  after  the  expiration  of  the 
ten  days,  while  the  defendant  swore  it  was  nearly  a  month. 
The  defendant  declined  to  accept  the  money  or  return  the 
stock. 

At  the  close  of  the  testimony  the  defendant's  counsel 
moved  that  the  complaint  be  dismissed,  upon  the  grounds 
that  there  was  no  question  of  fact  in  the  case  to  go  to  the 
jury,  for  that  by  the  whole  evidence  as  it  stood,  it  was 
apparent  that  this  transaction  was  either  a  conditional  sale, 
with  the  option  to  the  plaintiff  to  rescind  it  by  paying 
back  a  sum  of  money  within  ten  days,  which  had  not 
been  done  or  tendered,  or  else  it  was  a  mortgage,  and  the 
defendant  «was  a  mortgagee  in  possession  after  default 
made ;  and  in  either  case  an  action  for  the  conversion  of 
the  property  would  not  lie. 

The  motion  was  granted,  and  the  plaintiff  excepted. 

The  plaintiff's  counsel  moved  for  permission  to  go  to 
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the  jury  on  the  question  whether  this  was  a  mortgage,  or 
a  pledge,  and  also  whether  there  was  an  agreement  as  to 
interest. 

The  motion  was  denied  as  to  each,  and  the  plaintiff  ex- 
cepted to  each. 

The  court  then  ordered  that  the  exceptions  taken  by 
the  plaintiff  be  heard  in  the  first  instance  at  general  term, 
and  that  judgment  in  the  meantime  be  suspended. 

Wheeler  H.  Pechham^  for  the  plaintiff, 

I.  The  plaintiff  should  have  been  permitted  to  go  to  the 
jury  on  the  question  whether  the  transaction  was  a  pledge. 
(2  N.  T.  Rep.  443.  2  Sandf.  Ch.  143.  4  John.  Ch.  490. 
7  John.  69.) 

n.  Also,  as  to  the  agreement  for  interest,  which,  if  the 
plaintiff  was  believed,  was  usurious,  and  would  sustain  the 
action,  even  if  a  mortgage.  The  mortgage  would  be  void. 
(5  Ahb.  Dig.  311.) 

ni.  The  exceptions  should  be  sustained  and  a  new  trial 
ordered. 

Robert  Sewelly  for  the  defendant. 

I.  The  transaction  was  a  conditional  sale  of  the  stock, 
liable  to  be  defeated  by  the  performance  of  the  obligation 
of  the  plaintiff  to  pay  back  the  purchase  money  within  ten 
days.  Failing  to  comply  with  this  condition,  the  sale  be- 
came absolute.  {Forhner  v.  Stuart^  6  Chratt.  197.  Mo%%  v. 
Grem,  10  Lmgh,  251.) 

XL  But  if  it  be  held  that  this  was  not  a  sale,  to  be  abso- 
lute under  certain  conditions,  it  can  be  taken  out  of  that 
category  only  by  construing  the  contract  to  be  a  mortgage. 
{Barrow  v.  Paxton^  5  John.  258.) 

ni.  The  distinction  between  a  mortgage  and  a  pledge  is 
clearly  defined.  A  pledge  is  a  deposit  of  personal  prop- 
erty as  security  for  a  loan,  the  legal  title  to  the  pledge 
remaining  in  the  the  pledgor,  and  the  pledgee  having  only 
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the  right  of  possession  till  the  debt  be  paid.  A  mortgage, 
on  the  other  hand,  is  an  assignment  of  the  legal  title  to 
property  to  the  mortgagee,  as  security  for  a  debt,  which 
may  or  may  not  be  accompanied  by  possession.  After  de- 
fault made  in  the  payment  of  the  debt,  the  mortgagor  has 
no  estate  in  the  property  mortgaged,  except  the  equity 
of  redemption  be  called  one.  The  tender  of  the  money 
after  default  made,  did  not  re-vest  the  title  in  the  plaintiff. 
(Gortelt/ou  v.  Lansing^  2  Cai.  Oas.  200.  Barrow  v.  Paxtarij 
5  John.  258.  McLean  v.  Walker j  10  td.  471.  2  Veaey  Jr. 
378.  Post  V.  Amoty  2  Denio^  344.  Burdick  v.  Mc  Vanner^ 
IcL  170.    Brown  v.  Bementy  8  John.  96.) 

IV.  In  some  of  the  modern  cases  it  has  been  held  that 
the  transfer  of  the  title  to  stock  in  a  company  does  not  of 
itself  make  the  transaction  a  mortgage,  and  the  reason  is 
given,  that  it  is  impossible  so  to  transfer  the  possession 
of  stock  as  to  give  the  pledgee  control  over  it,  without 
passing  the  legal  title.  Hence  the  rule  has  arisen,  that 
where  the  transfer'of  the  legal  title  be  requisite  to  enable 
the  pledgee  to  hold  the  actual  possession  of  the  pledge^ 
such  transfer  will  not  of  itself  change  a  pledge  into  a 
mortgage.  (Wilson  v.  Little^  2  N.  F.  Bep,  443.  AUen  v. 
Dykers,  3  HUl,  593.     S.  (7.,  7  id.  497.) 

V.  In  this  case  the  assignment  on  the  back  of  the  cer- 
tificate of  stock,  with  power  of  attorney  to  transfer,  was 
all  that  was  necessary  to  give  to  the  defendant  the  full 
custody  and  control  of  the  stock.  He  asked  and  obtained 
more  than  this — a  bill  of  sale  of  the  stock,  in  which  the 
price  is  set  forth  and  receipt  of  the  same  acknowledged. 
This  transaction  was  a  mortgage,  and  not  a  pledge.  (Bar- 
row V.  Paxton,  5  John.  258.     Brown  v.  Bement,  8  id.  96.) 

"VX  It  follows,  as  a  necessary  result,  that  if  this  transac- 
tion was  a  mortgage,  the  legal  title  to  the  property  was  in 
the  defendant,  and  an  action  against  him  sounding  in  tort 
for  damages  for  the  conversion  of  his  own  stock  is  an  ab- 
surdity.    The  plaintiff's  remedy  is  by  an  action  in  the 
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nature  of  a  bill  in  equity  to  redeem.  Trover  cannot  be 
maintained,  without  proving  property  to  be  in  the  plain- 
tiff, general  or  special ;  but  here  the  plaintiff  had  neither. 
{Hasbrouch  v.  VandervoorU  ^'Sand.  76.  Brown  v.  Bement^ 
8  John,  96.  Ackley  v.  Finchy  7  Goweny  290.  Langdon  v. 
Buel,  9  Wend.  80.     Burdick  v.  Mc  Vanner,  2  Denioy  170.) 

VII.  It  was  not  error,  therefore,  in  the  learned  judge  to 
dismiss  the  complaint.  On  the  conceded  facts  there  is  no 
cause  of  action. 

VIII.  The  refusal  of  the  judge  to  allow  the  question 
of  pledge  or  mortgage  to  go  to  the  jury  was  not  error;  the 
question  was  one  of  law,  on  the  evidence.  Neither  was  it 
error  to  refuse  to  submit  the  question  as  to  whether  inter- 
est was  promised  to  be  paid.  The  question  was  quite  im- 
material,  as  interest  is  paid  for  loans  on  mortgage  as  well 
as  for  loans  on, pledges.     {^Broton  v.  Bementy  8  John.  96.) 

Ingraham,  p.  J.  The  plaintiff's  statement  of  the  trans- 
action with  the  defendant  is,  that  he  sent  his  broker  word 
that  he  wanted  the  money,  and  he  got  it  for  him,  and  he 
made  the  agreement  with  Morris ;  that  the  transaction  was 
all  completed  by  the  broker,  and  all  he  had  to  do  was  to 
give  the  stock.  The  broker,  Crassous,  testified  that  he 
was  requested  by  the  plaintiff  to  get  a  loan ;  that  Morris 
refused  to  make  a  loan;  that  he  went  and  told  Wood- 
worth  the  only  way  he  could  get  the  money  was  to  sell 
the  stock ;  that  Woodworth  told  him  he  would  sell  the 
stock;  that  they  went  round  to  Morris  and  made  the  sale. 
The  bill  of  sale  was  delivered  then,  and  the  money  was 
paid. 

It  was  then  agreed  if  he  brought  the  money  back  in  ten 
days  Morris  would  return  the  stock.  Morris  testified  to 
the  same  state  of  facts.  Throughout  all  the  evidence,  it 
is  apparent  that  the  defendant  refused  to  loan  the  money, 
and  only  agreed  on  a  sale.  This  is  corroborated  by  the 
bill  of  sale  given  by  the  plaintiff  at  the  time.     It  is  appa- 
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rent  that  the  plaintiff  was  not  present  at  the  first  negotia- 
tioD,  and  the  evidence  is  so  preponderating  against  him, 
that  if  the  case  had  been  submitted  to  the  jury,. and  they 
had  found  in  the  plaintiff's  favor,  the  verdict  would  have 
been  set  aside  as  against  the  evidence. 

There  is  another  ground  on  which  the  judgment  below 
should  be  affirmed.  If  it  was  a  pledge,  the  defendant 
was  entitled  to  interest  on  the  loan.  Even  the  plaintiff 
does  not  claim,  in  his  evidence,  that  he  was  to  have  the 
loan  without  interest ;  and  all  the  evidence  to  sustain  the 
position  that  the  plaintiff  could  have  his  stock  back  on 
payment  of  the  principal,  was  the  defendant's  statement 
in  connection  with  the  sale,  to  give  the  stock  back  within 
ten  days. 

The  tender,  also,  was  not  made  on  the  day  fixed,  viz., 
ten  days  afteivthe  receipt  of  the  money.  If  the  defend- 
ant's statement,  that  he  agreed  to  give  back  the  stock  if 
the  money  was  tendered  within  ten  days,  is  to  be  taken 
as  relieving  from  interest  for  the  ten  days,  no  tender  was 
made  within  that  time ;  and  on  the  next  day,  if  a  tender 
could  be  made,  there  was  due  one  day's  interest,  which 
was  not  tendered.  To  entitle  a  pledgor  to  a  return  of 
the  pledge,  he  must  see  to  it  that  his  tender  covers  both 
principal  and  interest,  before  he  can  claim  a  return  of 
the  pledge. 

Under  any  view  that  can  be  taken  of  the  evidence  in 
this  case,  there  was  no  question  to  go  to  the  jury,  and  the 
question*  on  which  the  plaintiff  asked  to  go  to  the  jury 
was  an  immaterial  one. 

The  complaint  was  properly  dismissed. 

Judgment  should  be  rendered  for  the  defendant,  with 
costs. 

Qbo.  Q.  Baenard,  J.  The  transaction  was  either  a  con- 
ditional sale  or  a  mortgage.  On  the  defendant's  testimony, 
it  was  a  conditional  sale ;  on  the  plaintiff's,  a  mortgage. 
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{Brown  v.  B«?n€n^,  8  e/'c^An.  96.)  In  neither  case  can  trover 
be  maintained  for  a  failure  to  return  the  property  upon  a 
tender  being  made  after  the  day  limited  for  payment 

With  reference  to  the  point  made  by  the  appellant 
respecting  usury,  it  is  sufficient  to  say  that  the  complaint 
is  not  in  proper  form  to  permit  a  recovery  on  that  ground. 
{SchroeppeU  v.  Coming j  2  Oomst  132.) 

The  judgment  should  be  affirmed^  with  costs. 

Bradt,  J.,  (dissenting.)  The  plaintiff's  statement  is, 
that  he  borrowed  J250  on  the  stock  deposited  with  the 
defendant,  which  he  was  to  pay  in  ten  or  fifteen  days, 
with  the  additional  sum  of  $15  for  the  use  of  the  money. 
The  defendant's  version  of  the  transaction  is,  that  he  re- 
fused to  make  a  loan,  but  agreed  to  and  did  buy  the  stock 
from  the  plaintiff,  saying  to  him,  at  the  tim^,  "  I  have  got 
enough  of  this  stuff,  and  if,  at  the  end  of  ten  days,  you 
come  here  you  can  have  the  stock  back,  at  the  same  price 
that  you  sell  it.'*  The  plaintiff  denied  that  there  was  "any 
agreement  at  all  of  buying  the  stock;"  and  although  it 
may  be  said  that  there  was  testimony  in  the  case  seriously 
affecting  the  truth  of  such  denial,  there  was  a  conflict  of 
evidence,  nevertheless,  upon  the  question  whether  the 
transaction  between  the  parties  was  as  represented  by  the 
plaintiff.  It  was  error  to  assume,  therefore,  that  it  consti- 
tuted a  conditional  sale.  If  the  deposit  was  made  with 
.  the  defendant,  as  stated  by  the  plaintiff,  it  was  a  pledge, 
only,  and  not  a  mortgage;  {Lewis  v.  Orahamy  A  Abb.  Pr, 
Rep,  106 ;  Wilson  v.  Little  et  a?.,  2  Comst.  443 ;)  and  the 
offer  of  the  plaintiff  to  pay  the  amount  of  the  loan,  on  the 
morning  after  it  became  due,  was  sufficient  to  justify  this 
action,  unless  the  defendant  had,  at  that  time,  lawfully 
sold  the  stock,  which  it  was  for  him  to  show.  Whether 
the  plaintiff  did  make  the  offer,  was  a  disputed  fact,  about 
which  the  defendant  and  he  differed.  He  said  that  he 
made  the  offer,  and  that  the  defendant  answered  that  he 
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had  '^ confiscated "  the  stock;  while  the  defendant  stated 
that  no  such  offer  was  made.  These  questions  should 
have  been  submitted  to  the  jury.  If  not  both,  certainly 
the  question  relating  to  the  character  of  the  transaction. 

For  these  reasons  I  dissent,  and  think  that  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 

[Nbw  Yobk  Gbnbral  TbbUi  '  January  8, 1870.    JngrahmHj  Geo.  O,  Bamatd 
and  BraAffy  Justices.] 
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In  an  action  for  slander,  the  defendant,  either  before  or  since  the  Code  of  Pro-      SS^  1% 
cednre,  coold  not  prove,  for  the  purpose  of  diminishing  the  plaintifTs  dam- 
ages, any  act  or  declaration  of  the  plaintiff  against  Aim,  unless  such  act  or 
declaration  formed  part  of  the  rt%  gesUe, 

He  could  prove  the  general  bad  character  of  the  plaintiff,  and  any  circumstances 
which,  at  the  time  the  words  charged  were  spoken,  were  calculated  to  irritate 
and  excite  the  defendant,  and  provoke  him  to  the  utterance  of  the  words 
complained  of;  but  it  is  no  answer  to  the  plaintiff's  claim  for  damages  for 
slander,  that  he  has  saicl  or  done  anything  against  the  defendant,  whether 
actionable  or  not,  for  the  purpose  of  reducing  such  damages ;  unless  such 
act  or  declaration  actually  excited  the  defendant  to  use  the  words  charged 
against  him. 

But,  while  it  is  true  that  a  defendant  may  not  prove  an  isolated  act  or  declaration 
of  the  plaintiff,  however  aggravating,  which  took  place  at  some  time  anterior 
to  the  speaking  of  the  slanderous  words,  in  mitigation  thereof,  and  which,  if 
proved,  would  legally  show  that  the  defendant,  instead  of  being  excited  * 
thereby,  at  the  time  of  uttering  the  words  charged,  was  rather  actuated  by  a 
spirit  of  revenge ;  still,  it  does  not  follow  that  the  defendant  cannot  prove  a 
MTMf  of  provocationsj  on  the  part  of  the  plaintiff,  commencing  long  anterior  to 
tiie  speaking  of  the  words  charged ;  provided  t^ey  are  continued  from  time 
to  time  down  to  and  at  the  time  the  actionable  words  are  uttered. 

In  such  a  case,  each  successive  repetition  of  the  provocation  must  necessarily 
become  more  annoying  and  exciting ;  and  although  there  be  no  motive  or 
spirit  of  revenge,  on  the  part  of  the  defendant,  the  excitement,  at  each  repe- 
tition of  the  provocation,  becomes  more  intense  and  unbearable,  and  pre- 
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sents  a  mnch  stronger  case  of  mitigation  than  when  the  actionable  words 
are  nttered  npon  the  first  provocation  which  he  receives.    Per  Foster,  J. 
Bat  it  mnst  appear,  in  order  to  make  such  testimony  competent,  that  the  prov- 
ocation was  continued  down  to  and  at  the  time  the  words  were  spoken. 

MOTION"  for  a  new  trial,  on  the  part  of  the  plaintiff,  upon 
bill  of  exceptions  taken  at  the  circuit  and  directed  to 
be  heard  in  the  first  instance  at  the  general  term.  The 
action  was  for  slander,  and  the  jury  rendered  a  verdict  for 
the  plaintiff  for  six  cents. 

Cfharka  H.  DooUttley  for  the  plaintiff. 

Francis  Kemariy  for  the  defendant. 

By  the  Oourty  Foster,  J.  The  plaintiff's  complaint 
claimed  that  two  actions  had  been  tried  in  justices*  courts, 
in  each  of  which  the  plaintiff  arid  one  Start  were  sworn 
as  witnesses,  and  gave  material  testimony,  and  that  the 
defendant  afterwards,  and  on  four  different  occasions,  to 
wit,  on  or  about  the  first  of  October,  1863,  and  the  first 
days  of  January,  March  and  June,  1864,  when  speaking 
thereof,  charged  that  the  plaintiff  had  sworn  false,  and 
been  guilty  of  perjury,  and  had  suborned  Start  to  commit 
the  same  offense. 

The  answer  of  the  defendant  denied  -the  allegations  of 
the  complaint,  and  in  mitigation  of  damages  alleged  that, 
for  the  purpose  of  vexing  and  harassing  him,  the  plaintiff 
had  sued  him. from  time  to  time,  in  justices'  courts,  before 
five  or  six  different  justices,  in  different  towns,  for  petty 
trespasses  alleged  to  have  been  committed  by  the  defend- 
ant's cattle,  of  which  alleged  trespasses  the  defendant  had 
not  heard  until  such  suits  were  brought ;  that  on  the  trials 
thereof,  the  plaintiff  was  the  principal  witness  to  prove 
such  trespasses,  whereby  the  defendant  was  vexed,  annoyed, 
harassed  and  irritated,  and  that  what  was  said  by  him  of 
the  plaintiff  was  said  while  so  irritated  by  him,  and  not 
otherwise. 
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On  the  trial  the  plaintiff  proved  substantially  the  causes 
of  action,  and  the  several  allegations,  as  contained  in  his 
complaint,  and  rested. 

E.  J.  Stoddard  was  sworn  as  a  witness  for  the  defendant, 
and  the  defendant  offered  to  prove  by  him  the  several 
matters  and  circumstances  hereinafter  testified  to  by  him 
as  such  witness.  The  plaintiff's  counsel  objected  to  the 
same,  and  each  part  thereof,  as  immaterial  in  every  respect; 
also  incompetent  and  inadmissible  under  the  pleadings, 
either  by  way  of  defense  or  in  mitigation  of  damages. 
The  justice  overruled  the  objections  and  received  the  evi- 
dence ;  to  which  ruling  and  decision  the  plaintiff 's  counsel 
duly  excepted.  The  witness'  then  testified  as  follows : 
'^  I  acted  as  attorney  for  the  defendant  in  the  several  litiga- 
tions between  the  parties  in  justices'  courts.  The  first  suit 
was  before  Justice  Pratt,  of  Utica,  tried  in  January,  1863. 
There  were  some  nine  or  ten  suits.  Two  before  Pratt ; 
two  before  Justice  Morgan,  of  Deerfield;  two  before 
Justice  Woodward,  of  Whitestown ;  one  commenced  before 
Woodward  and  taken  away;  one  before  Justice  White,  of 
Oriskany,  and  one  before  Woodward,  since.  These  were 
all  for  trespasses;  all  in  1863.  Some  of  these  trespasses 
were  laid  back  three  or  four  years ;  and  all  the  damages 
were  sustained  before  the  commencement  of  the  first  suit. 
At  the  request  of  the  defendant,  on  the  return  day  of  the 
first  suit  before  Pratt,  I  went  and  told  the  plaintiff  that 
the  defendant  was  informed  that  "  you  intended  to  law  him 
poor,  and  defendant  told  me  to  say  to  you,  if  you  would 
say  what  amount  of  damages  you  would  take,  if  they  were 
reasonable  he  would  pay  them ;  I  have  the  money  to  pay 
you  if  you  will  take  it  The  plaintiff's  reply  was,  he  would 
not  say  anything  about  it,  but  he  would  law  Northrup 
until  he  had  all  the  law  he  wanted ;  he  had  commenced  in 
law  and  he  would  take  it  out  in  law.  I  said,  very  well, 
then,  law  it  is.    *    *     *    Then  the  suits  went  on ;  in  one 
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six  cents  damages  were  recovered;  in  one  ho  cause  of 
action." 

To  each  and  every  part  of  the  foregoing  evidence  the 
plaintiff's  counsel  in  due  season  duly  ohjected,  on  the 
grounds  above  stated.  The  justice  overruled  the  same, 
and  received  the  evidence,  and  the  plaintiff's  counsel  duly 
excepted. 

Stephen  Northrup,  a  witness  called  for  the  defendant, 
testified  in  substance :  "  I  am  the  defendant's  father ;  my 
son  and  I  live  near  each  other,  on  my  farm  in  Marcy,  and 
he  carries  on  and  works  my  farm."  The  witness  then 
testified  as  follows,  to  wit :  "  I  never  heard  anything  said 
about  the  suits  brought  by  the  plaintiff  against  the  defend- 
ant before  they  were  commenced ;  the  suits  were  for  small 
trespasses,  committed  several  years  before  the  suits ;  I  was 
present  at  the  trial  of  the  suit  at  Deerfield  Corners,  brought 
to  recover  for  injuries  to  the  plaintiff's  corn ;  I  believe 
the  jury  brought  in  a  verdict  of  six  cents  damages  for  the 
plaintiff."  The  whole  of  this  evidence  was  in  due  season 
objected  to  by  the  plaintiff's  counsel,  as  immaterial  and 
incompetent  under  the  pleadings,  by  way  of  defense  or 
mitigation.  The  objections  were  overruled,  and  the  plain- 
tiff excepted. 

It  needs  no  reference  to  authorities  to  prove  that  in  an 
action  of  slander,  the  defendant,  either  before  or  since  the 
passage  of  the  Code  of  Procedure,  could  not  prove,  for  the 
purpose  of  diminishing  the  plaintiff's  damages,  any  actor 
declaration  of  the  plaintiff  against  him^  unless  such  act  or 
declaration  formed  part  of  the  res  gestce. 

He  could  prove  the  general  bad  character  of  the  plain- 
tiff, and  any  circumstances  which,  at  the  time  the  words 
charged  were  spoken,  were  calculated  to  irritate  and  excite 
the  defendant  and  provoke  him  to  the  utterance  of  the 
words  complained  of.  But  it  is  no  answer  to  the  plaintiff's 
claim  for  damages  for  slander,  that  he  has  said  or  done 
anything  against  the  defendant,  whether  actionable  or  not, 
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for  the  parpose  of  reducing  such  damages;  unless  such 
act  or  declaration  naturally  excited  the  defendant  to  use 
the  words  charged  against  him.  In  other  words,  there 
can  be  no  set-off  in  an  action  of  slander ;  and  to  admit 
testimony  of  that  character  is  to  introduce  a  new  rule  of 
evidence  and  of  defense. 

But  while  it  is  true  that  a  defendant  may  not  prove  an 
isolated  act  or  declaration  of  the  plaintiff^  however  aggra- 
vating, which  took  place  at  some  time  anterior*  to  the 
speaking  of  the  slanderous  words,  in  mitigation  thereof, 
and  which  if  proved  would  legally  show  that  the  defend- 
ant instead  of  being  excited  thereby,  at  the  time  of  utter- 
ing the  words  charged,  was  rather  actuated  by  the  spirit 
of  revenge ;  still  it  does  not  follow  that  the  defendant  can- 
not prove  a  aeries  of  provocations^  on  the  part  of  the  plain- 
tiff, commencing  long  anterior  to  the  speaking  of  the 
words  charged ;  provided  they  are  continued  froip  time  to 
time  down  to  and  at  the  time  the  actionable  words  are 
uttered. 

In  such  a  case,  each  successive  repetition  of  the  provo- 
cation must  necessarily  become  more  annoying  and  excit- 
ing, and  although  there  be  no  motive  or  spirit  of  revenge 
on  the  part  of  the  defendant,  the  excitement  at  each  repe- 
tition of  the  provocation  becomes  more  intense  and  un- 
bearable, and  in  my  judgment  presents  a  much  stronger 
case  of  mitigation  than  when  the  actionable  words  are 
uttered  upon  the  first  provocation  which  he  receives. 

But,  as  I  have  said,  it  must  appear,  in  order  to  make  such 
testimony  competent,  that  it  was  continued  down  to  and 
at  the  time  the  words  were  spoken.  And  the  question 
here  is,  does  the  case  show  that  such  provocation  existed 
at  the  time  any  of  the  actionable  words  were  uttered.  As 
to  the  words  proved  to  have  been  spoken,  on  the  three 
occasions  in  1864,  the  provocations  proved  were  not  com- 
petent in  mitigation ;  because  it  appears  from  the  testi- 
mony of  Stoddard  that  the  first  suit,  in  regard  to  which  he 
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had  the  conversation  with  the  plaintiff,  took  place  in  Jan- 
uary, 1863,  and  that  all  the  suits  before  the  justices  were 
in  that  year. 

Still,  if  the  evidence  was  competent  to  mitigate  the 
words  uttered  on  the  Ist  of  October,  1863,  then  it  was  the 
duty  of  the  court  to  admit  it.  The  real  question  of  fact, 
therefore,  is,  does  it  appear  from  the  case  that  the  provo- 
cations continued  from  January,  1863,  to  the  first  uttering 
of  the  words  charged ;  and  was  it  then  repeated,  or  was  it 
then  continuing  ?  All  we  know  in  respect  to  that  is,  that 
it  commenced  in  January,  1863;  that  there  were  nine 
justice's  suits  in  all,  in  which  Richardson  was  plaintiff  and 
Northrup  was  defendant,  and  that  all  those  suits  were  in 
1863 ;  but  whether  any  action  was  pending  at  the  time  of 
the  words  spoken  in  October,  1863,  or  whether  the  plaintiff 
and  defendant  were  together  on  that  occasion  ;  or  whether 
any  allusion  was  then  made,  by  any  one,  to  the  defendant, 
in  regard  to  such  suits,  or  to  any  difficulty  between  the 
plaintiff  and  defendant,  does  not  appear.  And  all  that  the 
defendant  proved  under  the  ruling  of  the  court  below, 
might  well  have  happened,  and  yet,  for  anything  which 
we  can  see  from  the  case,  there  was  nothing  then  to  irri- 
tate or  excite  the  defendant,  and  he  may  have  uttered  the 
words  imputed  to  him,  with  the  cool  and  deliberate  pur- 
pose of  injuring  the  plaintiff's  character. 

It  may  be  unfortunate  for  the  defendant  that  the  bill  of 
exceptions  does  not  state  the  facts  and  circumstances  which 
occurred  at  that  time ;  but  while  the  salutary  rule  prevails, 
that  evidence  of  provocation,  to  be  admissible  in  mitigation, 
must  be  part  of  the  transaction,  it  is  incumbent  upon  the 
party  offering  such  proof  to  satisfy  the  court  that  it  is  so. 

I  think,  therefore,  the  evidence  offered  and  admitted 
was  inadmissible,  and  the  verdict  should  be  set  aside  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

[Okondaqa  Obkbbal  Tebm,   April  2,  1867.     Morgan^  Bacon,  Forier  and 
MuUin^  Justices.] 
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Notwithstanding  the  internal  revenue  act  of  congress  required  all  stamps  to 
instmments  theretofore  issued,  to  be  affixed  by  the  collector  of  mtemal  rev- 
enne,  it  did  not  deprive  the  state  ooarts  of  the  power  vested  in  them  by  virtue 
of  section  827  of  the  Code,  which  provides  that  "  when  a  party  shaU  give,  in 
good  faith,  notice  of  appeal  from  a  judgment  or  order,  and  shall  omit, 
through  mistake,  to  do  any  other  act  necessary  to  perfect  the  appeal,  or  to 
stay  the  proceedings,  the  court  may  permit  an  amendment,  on  such  terms 
as  may  be  Just."    Mullin,  J.,  dissented. 

Although  the  section  of  the  act  of  congress  which  allowed  parties  desiring  to 
use  in  court  instruments  which  had  not  been  properly  stamped,  to  affix  such 
stamp  in  the  presence  of  the  court,  and  thereupon  to  use  such  instruments 
in  evidence,  was  amended  so  as  to  require  such  stamps  to  be  affixed  by  the 
collector  of  internal  revenue,  yet  it  was  not  intended  to  include  such  instru- 
ments as  were  in  the  nature  of  process  of  courts  of  record. 

Nor  could  it  have  been  ii^tended  to  take  from  the  state  courts  the  power  to 
control  and  amend  their  process  as  they  should  deem  proper,  provided  the 
revenue  contemplated  by  the  internal  revenue  act  was  secured  to  the  gene- 
ral government.  But  the  amendment  was  intended  to  apply  to  such  instru- 
ments as  were  the  acts  of  individuals  or  corporations,  only. 

After  the  respondent  ha^  appeared,  generally,  on  an  appeal  to  the  county 
court,  and  has  noticed  the  cause  for  trial,  and  moved  the  trial  of  it,  it  is  too 
late  for  him  to  object  that  the  appeal  has  not  been  regularly  effected,  for  the 
want  of  a  reveufie  stamp  upon  the  notice  of  appeal. 

Congress  has  no  p6wer  to  prohibit  state  courts  from  taking  jurisdiction  of  an 
action,  for  the  want  of  a  revenue  stamp. 

THE  plaintiff  sued  the  defendant  in  a  justice's  court,  and 
recovered  a  judgment,  from  which  the  defendant  ap- 
pealed to  the  county  court  of  Cayuga  county,  but  there 
was  no  revenue  stamp  attached  to  the  notice  of  appeal,  as 
was  required  by  the  internal  revenue  act  of  congress,  then 
in  force.  The  justice  made  his  return  to  the  county  court, 
and  the  plaintiff,  who  was  respondent,  appeared  generally, 
and  noticed  the  cause  for  trial ;  and  at  the  court  for  which 
it  was  noticed,  he  moved  the  trial  of  the  issue.  On  the 
trial,  he  also  moved  to  dismiss  the  appeal,  for  want  of  the 
revenue  stamp. 

The  defendant  offered  to  show,  by  affidavit,  that  the 
omission  to  stamp  the  notice  of  appeal  was  the  result  of 
inadvertence  and  misconstruction  ;  that  the  notice  of  ap- 
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peal  was  so  served  in  good  faith,  and  offered  then  and 
there  to  aflix  the  required  stamp.  The  court  held  that  as 
the  revenue  act  then  was,  it  had  no  power  to  authorize 
the  stamp  to  be  affixed  as  proposed.  To  which  ruling  the 
defendant  excepted.  And  the  court  thereupon  dismissed 
the  appeal.  From  which  decision  the  defendant  appealed 
to^this  court 

Wm.  Porter  J  for  the  appellant 

B.  Earlj  for  the  respondent 

By  the  Oourty  Foster,  J.  Without  discussing  the  valid- 
ity of  the  internal  revenue  acts,  declaring  that  writs,  &c., 
by  which  any  action  shall  be  commenced,  or  appeal  taken 
from  inferior  courts,  unless  stamped  as  required  by  these 
acts,  are  void,  I  think  there  are  two  grounds  upon  which 
the  decision  of  the  court  below  should  be  reversed. 

1st.  Notwithstanding  the  internal  revenue  act  in  terms 
required  all  stamps  to  instruments  theretofore  issued  to  be 
affixed  by  the  collector  of  internal  revenue,  it  did  not  de- 
prive the  state  courts  of  the  power  vested  in  them  by  vir- 
tue of  the  327th  section  of  the  Code,  which  provides  "that 
when  a  party  shall  give,  in  good  faith,  notice  of  appeal 
from  a  judgment  or  order,  and  shall  omit,  through  mis- 
take, to  do  any  other  act  necessary  to  perfect  the  appeal, 
or  to  stay  the  proceedings,  the  court  may  permit  an 
amendment,  on  such  terms  as  may  be  just."  It  is  true, 
that  prior  to  the  notice  of  appeal  in  question,  the  section 
of  the  act  of  congress  which  had  allowed  parties,  desiring 
to  use  in  court  instruments  which  had  not  been  properly 
stamped,  to  affix  such  stamp  in  the  presence  of  the  court, 
and  thereupon  to  use  such  instruments  in  evidence,  had 
been  amended  so  as  to  require  such  stamps  to  be  affixed 
by  the  collector  of  internal  revenue,  yet  I  think  it  was  not 
intended  to  include  such  instruments  as  were  in  the  nature 
of  writs  or  process  of  courts  of  record ;  nor  could  it  have 
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been  intended  to  take  from  the  state  courts  the  power  to 
control  and  amend  their  process  as  they  should  deem 
proper,  provided  the  revenue  contemplated  by  the  inter- 
nal revenue  act  was  secured  to  the  general  government, 
but  that  the  amendment  was  intended  to  apply  to  such 
instruments  as  were  the  acts  of  individuals  or  corpora- 
tions, only.     (  Whitley  v.  Leeds,  27  Eoiv,  Pr.  378.) 

2d.  After  the  respondent  had  appeared  generally  on  the 
appeal,  by  his  attorney,  and  had  noticed  the  cause  for  trial, 
and  had  moved  the  trial  of  it,  it  was  too  late  to  object  that 
the  appeal  had  not  been  regularly  effected.  When  a 
capias  was  made  returnable  or  served  on  Sunday,  the  put- 
ting in  of  special  bail,  without  knowledge  of  it,  was  a 
waiver  of  the  defect,  (  Wright  v.  Jeffrey ^  5  OoweUf  15 ;)  and 
yet,  in  that  case,  the  process  was  void. 

Where  a  defendant  appears,  though  the  process  be  void, 
and  he  is  ignorant  of  this  fact  at  the  time  of  appearance, 
yet  the  court  will  not  afterwards  set  that,  or  the  subse- 
quent proceedings,  aside.  {Pixly  v.  Winchelly  7  CoweUj 
366.)  See  also  Seymour  v.  Judd^  (2  K  Y,  Rep.  464,)  where 
the  court  held  that  though  an  appeal  from  a  justice's  judg- 
ment was  so  taken  as  to  be  a  nullity,  yet  that  a  general 
appearance  would  cure  the  defect.  {See  dUo  Baxter  v. 
Arnold,  9  How.  Pr.  445;  Francis  v.  Sitts,  2  Hill,  362; 
2  Fott^.  Pr.  241 ;  3ia.27;  11  «i.l29;  7irf.l20;  Bairdv. 
Pridmore,  31  id.  359.) 

I  am  also  of  the  opinion,  for  the  reasoris  given  in  Whit- 
ney V.  Sawyer,  that  congress  had  no  power  to  prohibit  state 
courts  from  taking  jurisdiction,  for  the  want  of  a  stamp. 

The  order  of  the  county  court  dismissing  the  appeal 
should  be  reversed. 

MuLLiN,  J.,  dissented. 

Order  reversed. 

rOvoNDAOA  GBHBBAii  Tbsx,  April  2,  1867.  Morgan,  BaeoHf  FotUr  and 
MuOm,  Justices.] 
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GiFFORD  v8.  The  First  Presbyterian  Society  op  the 

Village  op  Syracuse. 

There  are  two  well  established  prindplea  relatiye  to  the  oonstniction  of  written 
instmments :  1st.  That  in  oonstming  a  oorenant  or  restriction,  where  there 
is  doubt  or  ambiguity,  the  construction  must  be  most  fkvorable  to  the  party 
in  whose  favor  the  covenant  or  restriction  is  made,  and  most  strongly  against 
the  party  covenanting  or  imposing  a  restriction  upon  himself.  2d.  That  all 
covenants  or  restrictions  contained  in  a  lease  or  deed  are  to  be  presumed  to 
continue  for  the  whole  duration  of  the  estate  created,  unless  the  contrary 
manifestly  appears. 

A  lease  of  a  pew  in  a  church  contained  the  condition,  among  others,  that  the 
lessee  and  his  assigns  should  pay  to  the  trustees  of  the  religious  society,  for 
the  time  being,  all  taxes  and  assessments  which  might  be  levied  or  assessed 
thereon  by  sud  trustees,  for  certain  purposes  specified  therein.  It  also  con- 
tained the  following  restriction :  "  No  taze§  or  assessments  to  be  levied  or 
assessed  for  the  next  ten  years,  for  the  purchase  of  a  bell  or  organ,  for  finish- 
ing off  the  transept,  or  the  erection  of  an  iron  fence  around  the  church  lot, 
in  whole  or  in  part,  nor  are  they  in  any  one  year  to  exceed  ten  per  cent  on 
the  original  appraised  value  of  said  slips."  Held  that  this  language  was 
general  enough,  and  comprehensive  enough,  to  cover  the  whole  duration 
of  the  lease ;  that  it  was  the  intention  of  the  parties,  when  the  lease  was 
executed,  to  limit  the  taxation  to  ten  per  cent  in  each  year  while  the  estate 
should  continue ;  and  that  the  trustees  of  the  society  were  not  authorized, 
at  any  time,  to  tax  or  assess  upon  the  pew  in  question  any  niore  than  at  the 
rate  of  ten  per  cent  of  the  original  appraised  value  thereof. 


CASE  made  and  submitted  without  action,  pursuant  to 
section  372  of  the  Code  of  Procedure,  to  determine 
the  construction  of  a  lease  from  the  defendant  to  the  plaiur 
tiff,  of  pew  No.  68  in  the  defendant's  church. 


J7.  0.  Leavenworth,  for  the  plaintiff. 

Nbxon  ^  Northrupy  for  the  defendant 

By  the  Court,  Foster,  J.  This  case  hasl)een  submitted 
without  argument,  and  no  points  or  authorities  are  pre-, 
sented  to  us  on  either  side,  as  should  have  been  done  pur- 
suant to  rule  43  of  this  court;  apd  all  we  have  to  call  our 
attention  to  the  grounds  of  claim  of  either  party,  is  a  copy 
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of  the  lease,  with  the  question  propounded  to  us,  "Under 
this  deed  can  the  defendant  assess  or  tax  the  plaintiff  on 
said  pew,  at  a  higher  rate  than  ten  per  cent  on  its  original 
appraised  value,  for  any  one  year?" 

The  lease  bore  date  and  was  executed  on  the  27th  day 
of  November,  1850,  between  the  defendant  of  the  first  part, 
and  Henry  Gifford  of  the  second  part,  and  witnessed  that 
the  said  party  of  the  first  part,  in  consideration  of  the  sum 
of  9655  in  hand  paid,  leased  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns,  slip  "No.  68,  In 
the  church  of  said  society,  "  as  said  slips  are  now  num- 
bered therein,  which  said  slip  was  originally  appraised  at 
the  sum  of  $650,  with  the  right  of  ingress  and  egress  to 
and  from  the  same  at  all  times  of  divine  worship;  to 
have  and  to  hold  the  use  of  the  same  from  the  date  hereof, 
so  long  as  the  said  church  shall  be  used  as  a  place  of  divine 
worship  by  the  said  society."  This  conveyance,  however, 
is  made  upon  the  following  conditions,  viz : 

"  1st.  The  party  of  the  second  part,  and  his  assigns,  shall 
not  in  any  manner  disfigure,  injure,  alter  or  destroy  the 
said  slip. 

2d.  The  carpeting,  cushioning  and  using  of  said  slip 
shall  at  all  times  be  regulated  by  the  trustees  of  said  society, 
for  the  time  being. 

3d.  The  said  party  of  the  second  part  and  his  assigns 
shall  pay  to  the  said  trustees  for  the  time  being,  all  taxes 
and  assessments  which  may  be  levied  or  assessed  thereon, 
by  the  said  trustees,  for  any  or  all  of  the  purposes  follow- 
ing, and  within  the  times  designated  by  said  trustees,  viz : 
For  the  support  of  the  gospel,  including  the  minister,  chor- 
ister, choir  and  sexton ;  for  taxes  and  assessments  on  the 
property  of  said  society,  and  tlje  expense  of  warming,  light- 
ing and  cleaning  the  church.  To  defray  the  expense  of  in- 
surance and  repairs  of  the  property  of  said  society ;  and  also 
of  adding  to,  repairing  or  replacing  the  fixtures  attached 
to  the  property  of  said  society.    To  pay  the  interest  on  the 
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debt  of  said  society  for  the  time  being.  All  taxes  and 
assessments  to  be  levied  and  assessed  upon  those  slips  only 
which  are  not  owned  by  the  society  at  the  time  of  such 
levy  or  assessment,  and  in  proportion  to  the  original 
assessed  value  of  the  same,  as  entered  upon  the  minutes 
of  said  society.  No  taxes  or  assessments  to  be  levied  or 
assessed  for  the  next  ten  years,  for  the  purchase  of  a  bell 
or  organ,  for  finishing  off  the  transept,  or  the  erection  of 
an  iron  fence  around  the  church  lot,  in  whole  or  in  part ; 
nor  are  they  in  any  one  year  to  exceed  ten  per  cent  on  the 
original  appraised  value  of  said  slips.  All  of  which  con- 
ditions the  said  party  of  the  second  part  agrees  on  his  part 
to  fulfill  and  keep.  But  in  case  default  shall  be  made  in 
any  of  the  above  conditions,  on  the  part  of  the  said  party 
of  the  second  part,  or  his  assigns,  the  right  of  such  party 
to  the  possession  of  said  slip  shall  cease,  and  the  same  shall 
revert  to  the  said  society,  and  the  said  trustees  may  sell 
the  same  at  public  aution,  to  the  highest  bidder,  on  post- 
ing a  written  or  printed,  or  partly  written  and  partly 
printed  notice  of  such  sale  in  each  of  the  vestibules  of  the 
said  church,  for  two  successive  Sabbaths,  immediately 
prior  to  such  sale,  and  the  said  trustees  may  execute  a  new 
lease  of  said  slip  to  the  purchaser  thereof.  And  after  de- 
ducting from  the  avails  of  such  sale  the  sums  for  which 
the  same  shall  have  been  made,  with  interest  and  all  rea- 
sonable expenses,  they  shall,  on  demand,  pay  the  balance 
of  such  avails  to  the  said  party  of  the  second  part,  his 
heirs  or  assigns. 

WUness  the  seal  of  the  party  of  the  first  part,  attested 
by  the  signatures  of  the  president  of  the  board  of  trustees 
and  the  clerk  of  said  society,  and  the  hand  and  seal  of  the 
party  of  the  second  part,  the  day  and  year  first  above 
written.  J.  C.  Woodrupp, 

Prest  of  the  Board  of  Trustees. 

E.  W.  Leavenworth,  Clerk.  [l.  s.]*' 
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It  was  executed  more  than  ten  years  since,  and  we  are 
to  presume  it  is  claimed  on  the  part  of  the  plaintiff'  that 
the  restriction  in  the  lease,  against  taxes  and  assessments 
in  any  one  year  to  more  than  ten  per  cent  of  the  original 
assessed  value  of  the  pews,  applies  to  the  whole  term  of 
the  lease;  and  that  on  the  part  of  the  defendant  it  is 
claimed  to  be  limited  to  the  first  ten  years  after  the  term 
commenced. 

It  is  apparent  from  the  instrument  that  the  parties  con- 
templated a  much  longer  term  than  ten  years,  when  the 
lease  was  executed.  And  if  it  was  important  to  provide 
that  the  taxes  and  assessment  should  not  exceed  ten  per 
cent  in  any  one  year  during  the  first  ten  years,  there  was 
quite  as  much  necessity  for  making  some  stipulation  in 
that  respect  for  the  residue  of  the  time  while  the  lease 
should  run. 

The  paragraph  in  question  is  as  follows  :  *'  No  taxes  or 
assessments  to  be  levied  or  assessed  for  the  next  ten  years 
for  the  purchase  of  a  bell,  or  organ,  for  finishing  off*  the 
transept,  or  the  erection  of  an  iron  fence  around  the  church 
lot,  in  whole  or  in  part,  nor  are  they  in  any  one  year  to 
exceed  ten  per  cent  on  the  original  appraised  value  of  said 
slips."  And  the  question  is,  what  "anyone  year"  was 
meant  ?  Was  it  any  one  year  of  the  ten  years ;  or  any 
one  year  during  the  whole  term  ?  It  is  true,  those  words 
are  in  the  same  paragraph  in  which  alone  the  term  of  ten 
years  is  mentioned ;  and  so  too  it  is  the  only  paragraph 
which  contains  any  limitation  to  the  amount  of  taxes  and 
assessments  during  any  portion  of  the  term. 

The  language  limiting  the  amount  of  tax  or  assessment 
is  general  enough,  and  comprehensive  enough,  to  cover  the 
whole  duration  of  the  lease.  It  is  not  coupled  with  the 
prior  part  of  the  paragraph,  which  speaks  of  the  ten  years, 
for  it  is  in  the  disjunctive,  commencing  with  the  word 
"nor,"  and  while  standing  by  itself,  it  would  inevitably 
apply  to  the  whole  duration  of  the  lease.     It  would  have 
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been  much  more  appropriate,  if  intended  to  confine  its 
operation  to  ten  years,  to  have  added  after  the  words  "  in 
any  one  year  "  the  words  "  during  said  ten  years,"  or  "  of 
said  ten  years."  I  think,  from  the  language  used,  it  was 
the  actual  intention  of  the  parties  when  the  lease  was  ex- 
ecuted, to  limit  the  taxation  to  ten  per  cent  in  each  year, 
while  the  estate  should  continue. 

There  are  two  well  established  principles,  relating  to  the 
construction  of  written  instruments,  which  bear  strongly 
in  favor  of  the  above  conclusion.  The  first  is,  that  in  con- 
struing a  covenant  or  restriction,  where  there  is  doubt  or 
ambiguity,  it  must  be  most  favorable  to  the  party  in  whose 
favor  the  covenant  or  restriction  is  made,  and  most  strongly 
against  the  party  covenanting  or  imposing  a  restriction 
upon  himself.  This  is  a  well  settled  elementary  principle. 
And  the  second  is,  that  all  covenants  or  restrictions  con- 
tained in  a  lease  or  deed  are  to  be  presumed  to  continue 
for  the  whole  duration  of  the  estate  created,  unless  the 
contrary  manifestly  appears. 

I  think,  therefore,  that  the  defendants  are  not  author- 
ized at  any  time  to  tax  or  assess  upon  the  pew  in  question, 
any  more  than  at  the  rate  of  ten  per  cent  of  the  original 
appraised  value  thereof,  and  judgment  should  be  given 
accordingly. 

[Okohdaoa  General  Term,  April  2, 1867.    Morganj  Baam,  Fott$r  and  Jfiifitft, 
Justices.] 
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It  is  a  well  settled  rule  that  a  person  who  interferes,  in  any  way,  with  a  side- 
walk, in  a  city,  and  leaves  it  in  a  dangerous  condition,  is  liable  for  iivjnries 
caused  thereby,  whether  he  knew  it  to  be  dangerous  or  not ;  and  irrespective 
of  any  peimission  from  the  public  authorities  to  do  the  work  fh>m  which  the 
ii\jury  arises. 

Hence,  in  an  action  to  recover  damages  for  a  personal  iivfury  sustained  by  the 
plaintiff  by  falling  into  a  ditch  which  the  defendant  had  caused  to  be  dug, 
across  the  sidewalk  of  one  of  the  streets  in  a  city,  and  which  he  permitted  to 
remain  open  during  the  night,  without  any  protection  against  accidents, 
proof  that  the  defendant  had  the  permission  of  the  alderman  to  cut  the  ditch, 
is  inadmissible. 

Where,  in  such  an  action,  there  was  no  evidence,  on  either  side,  showing  that 
the  defendant  was  not  guilty  of  the  negligence  which  produced  the  injury  j 
his  own  testimony  showing  that  he  was ;  and  the  judge  having  left'  to  the 
jury  the  question  whether  the  plaintiff  was  free  from  negligence,  and  they 
having  found  that  issue  in  his  &vor;  MM  that  the  verdict  was  right,  and  the 
judgment  should  be  affirmed. 

APPEAL  by  the  defendant  from  a  judgmefit  rendered 
upon  a  verdict  at  the  circuit  court  in  the  county  of 
Onondaga,  held  before  Hon.  Wm.  J.  Bacon,  justice,  in 
January,  1866.  The  action  was  brought  to  recover  dam- 
ages for  a  personal  injury  sustained  by  the  plaintiff  by  fall- 
ing into  a  ditch  which  the  defendant  had  caused  to  be  dug, 
across  the  sidewalk  of  one  of  the  streets  in  the  city  of  Syra- 
cuse. The  answer  to  the  complaint  was  a  general  denial. 
The  defendant  caused  the  ditch  to  be  dug  from  his 
brewery  to,  and  across,  the  sidewalk,  and  into  the  center 
of  the  street,  to  the  depth  of  from  eight  to  ten  feet  deep, 
and,  some  two  feet  wide  at  the  bottom,  and  rather  wider 
at  the  top,  with  a  bank  of  earth  on  the  north  side  of  it, 
composed  of  material  excavated  from  it,  of  the  height  of 
from  one  to  four  feet,  and  higher  on  the  south  side ;  and  the 
defendant  permitted  it  to  remain  open  during  the  night, 
without  in  any  other  way  obstructing  the  approaches  to  it, 
and  without  any  protection  by  lighting  it,  or  otherwise,  to 
prevent  persons  passing  along  the  sidewalk  from  &lling 
into  it 
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The  plaintiff,  who  was  a  stranger  in  the  city,  in  passing 
from  the  north,  along  the  sidewalk,  at  about  the  hour  of 
ten  o'clock  in  a  very  dark  night,  fell  into  the  ditch  and 
broke  his  leg,  and  otherwise  injured  himself^  so  that  he 
had  not  recovered  at  the  time  of  the  trial. 

The  defendant  was  sworn  as  a  witness  in  his  own  behalf, 
and  testified  to  the  manner  of  constructing  the  ditch,  and 
his  counsel  asked  him  if  he  had  ''  got  the  permission  of 
the  alderman  to  cut  it  through  there  ?*'  To  which  the 
counsel  for  the  plaintiff  objected,  and  the  court  excluded 
the  testimony;  to  which  the  defendant's  counsel  ex- 
cepted. 

When  the  evidence  was  closed,  the  judge  decided  that 
the  negligence  of  the  defendant  was  established,  and  re- 
fused to  submit  that  question  to  the  jury.  To  which  de- 
cision the  counsel  for  the  defendant  excepted.  But  the 
judge  submitted  to  the  jury  the  question  whether  the 
plaintiff  was  guilty  of  any  negligence  which  contributed 
to  the  injury  that  he  sustained;  and  the  jury  found  a  ver- 
dict for  the  plaintiff  of  $2250. 

William  J.  WaUacey  for  the  appellant. 

2>.  «7.  Miiehell^  for  the  respondent 

By  the  Court,  Foster,  J.  1st.  The  question  propounded 
to  the  defendant,  and  excluded  by  the  court  below,  was 
immaterial,  and  was  properly  excluded.  Upon  all  the 
evidence  it  is  clear  that  if  the  ditch  in  question  had  been 
made  and  left  by  the  city  authorities,  (instead  of  the  de- 
fendant,) in  < the  same  condition  that  it  was,  and  the  plain- 
tiff, without  negligence  on  his  part,  had  fallen  into  it  and 
received  an  injury,  the  city  would  have  been  liable;  for  it 
was  gross  negligence  to  permit  it  to  remain  as  it  was,  during 
the  night ;  and  the  corporation,  by  permitting  the  defend- 
ant to  construct  the  ditch,  could  not  authorize  him  to  allow 
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it  to  remain  open^  to  the  hazard  of  human  life,  or  excuse 
him  for  doing  bo.  It  is  a  well  settled  rule,  that  a  person 
who  interferes  in  any  way  with  a  sidewalk  in  a  city,  and 
leaves  it  in  a  dangerous  condition,  is  liable  for  injuries 
caused  thereby,  whether  he  knew  it  to  be  dangerous  or 
not;  and  irrespective  of  any  permission  from  the  public 
authorities  to  do  the  work  from  which  the  injury  arises. 
{Creed  v.  Sartmanny  29  N.  Y.  Rep.  591.  Congreve  v.  Smithy 
18  *i.  79.  Congreve  v.  Morgan^  Id.  84.)  And  the  offer  was 
not  to  show  that  he  had  authority  to  leave  the  ditch  open 
and  unprotected,  but  merely  that  he  had  authority  to  dig  it. 
2d.  There  was  no  evidence,  on  either  side,  showing  that 
the  defendant  was  not  guilty  of  the  negligence  which  pro- 
duced the  injury.  His  own  testimony  showed  that  he  was ; 
and  the  whole  evidence  conclusively  proved  an  entire 
want  of  care,  and  very  gross  negligence  on  his  part ;  and 
the  court  below  having  left  to  the  jury  the  question  whether 
the  plaintiff  was  free  from  negligence,  and  they  having 
found  that  issue  in  his  favor,  the  verdict  was  right,  and  the 
judgment  should  be  affirmed. 

[050HDAOA  Gbnbbal  Tbbk,  Joiie  25,  1867.     Baeon^  Fo8l$r  and  MtiUin, 
Justices.] 
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Where  a  cask  of  brandy  was  shipped  by  the  plaintiff,  at  Syracuse,  on  the 
defendant's  railroad,  consigned  to  a  person  at  Oswego,  which  was  proved 
to  have  been  in  good  order  when  it  left  the  plaintiff's  store  to  be  deliv- 
ered to  the  defendant,  and  to  have  been  receipted  by  the  defendant's  agent, 
bat  when  it  was  delivered  to  the  consignee,  the  cask  was  injured  and  leak- 
ing,'and  apportion  of  the  brandy  had  leaked  out;  Hdd  that  the  justice  was 
warranted  in  finding,  upon  this  evidence,  that  the  cask  was  in  good  order 
when  delivered  to  the  defendant,  and  that  it  was  injured  while  in  its  charge. 

The  law  holds  a  carrier  responsible  to  the  owner,  for  all  loss  and  damage 
of  the  property  entrusted  to  his  care,  whether  it  arise  from  his  own  neg- 
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ligence  or  that  of  his  servants,  or  of  third  persons ;  or  whether  it  be  caused 
by  the  tortious  acts  of  himself  or  others,  who  are  not  the  public  enemies ;  or 
whether  it  be  by  unavoidable  accident,  not  caused  by  the  act  of  God. 

Against  all  such  losses  the  carrier  is  an  insurer,  and  he  must  make  them 
good,  whatever  may  be  their  extent ;  and  it  is  no  answer  to  the  claim  of  the 
owner,  that,  he  has  done  the  best  he  could. 

But  this  principle  of  law  is  not  to  be  applied  in  such  a  manier  as  to  call 
for  unnecessary  forfeitures  on  the  part  of  the  carrier ;  nor  so  as  t^  compel 
him  to  be  the  purchaser  of  the  bulk  of  a  consignment  committed  to  him, 
when  only  a  part  of  it  is  injured  or  lost ;  unless  the  injury  or  loss  be  such 
as  to  render  the  residue  unmerchantable,  or  unfit  for  the  use  to  which 
such  property  is  ordinarily  applied. 

Where  a  cask  containing  ten  gaUons  of  brandy  was  delivered  by  the  plaintiff 
at  Syracuse,  to  the  defendant,  to  be  transported  to  Oswego  and  there  deliv- 
ered to  A.,  which,  when  received  by  the  defendant  was  in  good  order,  but  on 
delivery  to  the  consignee,  the  cask  was  injured  and  leaking,  and  about  a 
gallon  of  brandy  gone  fh)m  it;  Held,  in  the  absence  of  any  claim  or  proof 
that  the  nine  gallons  delivered  were  of  any  less  value  per  gallon  than  they 
would  have  been  if  the  other  gallon  had  not  leaked  out,  that  it  was  the 
duty  of  the  consignee  to  receive  the  same;  and  that  the  plaintiff  was  enti- 
tled to  recover  only  for  the  cask  and  for  the  quantity  of  liquor  that  was 
missing. 

Receiving  fVom  a  carrier  property  which  has  been  damaged  by  him,  or  s 
part  of  which  has  been  lost,  is  no  waiver  of  the  claim  for  compensation 
for  all  the  damages  sustained. 

APPEAL  from  a  judgment  of  the  county  court  of  Onon- 
daga county,  affirming  a  judgment  in  favor  of  the 
plaintiff  in  a  justice's  court.  The  material  facts  are  stated 
in  the  opinion. 

A.  P.  Grant,  for  the  appellant 

James  Noxon,  for  the  respondent. 

By  the  Court,  Foster,  J.  The  action  was  brought  to 
recover  the  value  of  a  keg,  and  of  ten  gallons  of  brandy 
therein  contained,  which  were  shipped  at  Syracuse,  on  the 
defendant's  railroad,  consigned  to  one  Ashley,  in  Oswego, 
and  proved  to  have  been  of  the  value  of  $31.25.-  It  ap- 
peared by  the  plaintiff's  witnesses,  that  the  cask  contained 
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tbe  ten  gallons  of  brandy,  and  that  it  was  in  good  order 
when  it  left  the  store  of  the  plaintiff,  in  Syragnse,  to  be 
delivered  to  the  defendant ;  that  the  agent  of  the  defend- 
ant receipted  the  same ;  and  that  when  it  was  delivered 
to  Ashley  the.  cask  was  injured  and  was  leaking;  that 
about  one  gallon  of  the  brandy  had  then  leaked  out ;  that 
Ashley  refused  to  receive  it,  on  account  of  its  bad  condi- 
tion, and  that  it  was  returned  to  the  warehouse  of  the  de- 
fendant by  the  teamster,  (who  had  taken  it  to  Ashley,) 
and  remained  there,  and  had  never  been  demanded  by 
the  plaintiff.  It  also  appeared,  by  the  testimony  of  Ash- 
ley, that  when  the  cask  was  delivered  on  the  sidewalk 
in  front  of  his  store,  the  teamster  who  brought  it  said, 
"we, dropped  it,  and  it  would  not  hurt  much  to  draw  it 
off."  It  also  appeared  that  the  teamster  was  in  the  em- 
ploy of  one  Murdock,  who  took  goods  and  property  from 
the  railroad  station  at  Oswego,  to  consignees,  on  his  own 
account ;  and  that  he  had  previously  received  directions 
from  Ashley  to  deliver  his  goods  as  they  arrived,  from 
time  to  time.  The  teamster  was  sworn  for  the  defendant, 
and,  among  other  things,  testified  that  the  cask  was  leak- 
ing when  he  took  it  from  the  warehouse  of  the  defendant ; 
and  therefore  if  the  defendant  received  it  in  good  order, 
it  was  undoubtedly  liable  for  any  injury  which  the  cask 
sustained.  The  agent  of  the  plaintiff',  who  took  it  from 
his  store  to  the  depot  of  the  defendant,  was  not  called  as 
a  witness,  but  it  is  not  to  be  presumed  that  the  injury 
happened  while  in  his  hands ;  for  in  such  case  it  is  not 
probable  that  the  defendant's  agents  at. Syracuse  would 
have  received  it. 

I  think  the  justice  was  warranted,  upon  the  evidence, 
in  finding  that  it  was  in  good  order  when  delivered  to  the 
defendant,  and  that  it  was  injured  while  in  its  charge. 

The  only  remaining  question,  therefore,  is  whether  the 
plaintiff  was  entitled  to  recover  the  value  of  all  the  brandy 
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and  of  the  cask,  or  only  the  value  of  the  cask  and  of  the 
liquor  which  was  wasted. 

The  law  holds  the  carrier  responsible  to  the  owner  for 
all  loss  and  damage  of  the  property  intrusted  to  his  care, 
whether  it  arise  from  his  own  negligence,  or  that  of  his 
servants,  or  of  third  persons;  or  whether  it  be  caused  by 
the  tortious  acts  of  himself  or  of  others,  who  are  not  the 
public  enemies;  or  whether  it  be  by  unavoidable  acci- 
dent, not  caused  by  the  act  of  God. 

Against  all  such  losses  the  carrier  is  an  insurer,  and  he 
must  make  them  good,  whatever  may  be  their  extent; 
and  it  is  no  answer  to  the  claim  of  the  owner,  that  he  has 
done  the  best  he  could. 

This  principle  of  law,  while  it  rests  upon  considerations 
which  manifestly  call  for  its  application  to  the  extent 
above  stated,  is  not  to  be  applied  in  such  a  manner  as  to 
call  for  unnecessary  forfeitures  on  the  part  of  the  carrier ; 
nor  so  as  to  compel  him  to  be  the  purchaser  of  the  bulk 
of  a  consignment  committed  to  him,  when  only  a  part 
o'f  it  is  injured  or  lost,  unless  the  injury  or  loss  be  such  as 
to  render  the  residue  unmerchantable,  or  unfit  for  the  use 
to  which  such  property  is  ordinarily  applied.  As,  for  in- 
stance, if  a  carrier  by  water  should  by  negligence  sink  a 
cargo  of  wheat,  which  he  was  transporting,  and  wet  the 
grain  so  as  to  render  the  bulk  of  the  load  unfit  for  its 
appropriate  use,  or  so  as  to  render  it  unsaleable  in  the 
market,  or,  in  other  words,  unmarketable,  the  owner  might 
refuse  to  receive  it,  and  could  compel  the  carrier  to  pay 
the  value  of  the  whole  cargo  which  was  injured.  And 
the  same  would  be  the  case  if  a  carrierj'^transporting  a 
load  of  books,  paper  or  merchandise,  suflfered  the  consign- 
ment to  be  wetted  or  otherwise  injured,  so  as  to  depreciate 
the  value  of  the  whole,  or  the  main  part  thereof;  or  if  he 
should  break  some  article  of  property,  or  deface  a  picture 
delivered  to  him,  so  as  to  injure  it  as  a  whole ;  in  all  these, 
and  in  kindred  cases,  compensation  for  the  whole  value  is 
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given,  because  the  law  will  not  compel  the  owner  to  re- 
ceive from  the  carrier,  property  which  has  been  injured 
and  depreciated  while  in  his  hands ;  and  becanse  there  is 
no  other  remedy  which  would  afford  complete  and  full 
relief.  But  if,  instead  of  the  whole  cargo  of  wheat  being 
damaged  and  thereby  made  unmerchantable,  only  one  or 
two  hundred  bushels  should  be  spoiled,  and  all  the  residue 
of  the  shipment  should  remain  as  good  as  it  was  when 
shipped ;  or  only  a  few  of  the  books,  not  forming  parts  of 
sets,  or  two  or  three  reams  of  the  paper,  or  one  or  two 
pieces  of  the  merchandise  contained  in  the  boxes,  should 
be  damaged ;  or  only  one  of  a  great  number  of  the  articles 
should  be  broken ;  or  only  one  out  of  twenty  pictures, 
whether  all  were  copies  of  the  same  original,  or  separate 
and  independent^  was  defaced,  so  as,  in  each  of  the  sup- 
posed cases,  those  not  injured  would  remain  just  as  mer- 
chantable and  valuable  as  they  would  be  if  the  others  had 
not  been  damaged,  the  role  is  equally  clear,  in  my  opinion, 
that  the  owner  is  bound  to  receive  such  as  are  delivered  to 
him  in  gogd  order,  although  the  package  may  have  been 
broken,  and  some  portions  thereof  were  injured.  And 
the  rule  is  the  same,  in  all  such  cases,  if  instead  of  part 
of  the  consignment  being  damaged,  it  is  lost. 

I  have  said  that  the  testimony  of  Ashley  shows  that 
when  the  cask  was  delivered  at  his  store  there  was  about 
one  gallon  of  the  brandy  gone  from  it ;  and  it  is  not  claimed, 
nor  is  there  anything  to  show,  that  the  nine  gallons  which 
were  so  delivered  were  of  any  less  value  per  gallon  than 
they  would  have  been  if  the  other  gallon  had  not  leaked 
out  It  was  clearly  his  duty  to  receive  it,  and  he  was  en- 
titled to  recover  only  for  the  cask  and  for  the  quantity 
that  was  missing. 

But  it  may  be  said  that  perhaps,  as  between  the  plaintiff 
and  Ashley,  .the  latter  was  not  bound  to  receive  less  than 
ten  gallons,  and  that  therefore  the  defendant  is  bound  to 
respond  to  the  plaintiff  for  the  whole ;  but  this,  however 
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it  may  be  as  between  the  plaintiff  and  Ashley,  cannot 
change  the  rule  as  I  have  stated  it ;  for  the  liability  of  the 
carrier  is  not  to  be  incre^ed  by  the  act  of  the  consignee, 
whether  owner  or  not,  but  must  rest  upon  the  acts  of  the 
defendant,  and  those  for  which  he  was  accountable  before 
and  at  the  time  of  his  delivering  to  the  consignee. 

The  rule  which  I  have  stated  is  not  onerous  upon  the 
plaintiff,  nor  would  it  be  so  applied  against  the  consignee ; 
for  it  is  well  settled  that  receiving  from  a  carrier  property 
which  has  been  damaged  by  him,  or  a  part  of  which  he 
has  lost,  is  no  waiver  of  the  claim  for  compensation  for  all 
the  damages  sustained.  (Bowman  v.  Teally  23  Wend.  306, 
and  cases  there  cited.) 

The  judgment  of  the  justice,  which  was  in  favor  of  the 
plaintiff  for  the  value  of  the  whole  of  the  brandy  and  cask, 
was  erroneous ;  and  that,  as  well  as  the  judgment  of  the 
county  court,  affirming  it,  should  be  reversed,  with  costs. 

[Ohondaga  Qbneral  Tbbk,  June  25,  1867.     Morgan,  Bacon,  FotUr  and 
MftOm,  JuBtioea.] 
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The  Pboplb  vs.  Lawton. 

It  is  not  erroneous  for  the  court,  upon  the  trial  of  an  indictment,  to  reftise 
to  charge  that  the  prisoner  cannot  be  'convicted  upon  the  testimony  of  an 
accomplice,  alone,  or  to  charge  the  contrary ;  for  although  the  testimony 
of  accomplices,  imcorroborated,  should  be  received  with  great  caution,  there 
cannot  be  any  question  that  if  the  jury  find  a  verdict  of  guilty,  upon  sndi 
evidence,  the  court  cannot,  for  that  reason,  set  it  aside. 

Under  an  indictment  for  burglary,  the  prisoner  may  be  convicted  of  an  attempt 
to  commit  the  crime  charged  in  it. 

Evidence  competent  upon  the  quesUon  of  guilty  or  not  guilty  of  the  burglary 

.    charged,  is  competent  to  prove  the  attempt  to  commit  it. 

Where  the  proof  showed  that,  having  reconnoitered  the  premises,  the  prisoner 
designed  and  agreed  with  the  witness  that  at  about  1  o'olo6k  of  a  particular 
night  they  would  commit  a  burglary,  by  entering  the  store  of  B. ;  that  in 
pursuance  of  such  design  and  agreement,  at  about  the  hour  of  one  they 
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went  to  the  store,  through  the  alley  in  its  rear;  that  the  prisoner  carried  or 
caused  to  he  carried  there,  a  set  of  hurglar's  tools,  to  aid  them  in  commit- 
ing  the  burglary ;  that  when  they  arrived,  the  prisoner  suggested  that  none 
of  the  tools  were  strong  enough  to  enable  them  to  force  an  entrance ;  that 
they  then  concluded  to  enter  a  blacksmith's  shop  close  by,  for  the  purpose 
of  getting  a  crowbar,  or  some  other  tool,  with  which  to  break  into  the  store ; 
and  that  before  they  entered  the  shop,  an  alarm  was  given,  and  they  were 
interrupted,  and  were  prevented  from  executing  their  intended  purpose ;  not, 
however,  abandoning  their  design ;  Hdd  that  this  evidence  was  sufficient  to 
support  a  conviction  for  an  aUMipt  to  commit  a  burglary. 

Hie  cases  all  concur  in  saying  that,  in  order  to  constitute  an  attempt  to  com- 
mit a  crime,  there  must  appear  to  have  been  more  than  the  mere  design  or 
intention  to  commit  the  offense.  There  must  have  been  some  ineffectual 
act  or  acts  towards  its  accomplishment  But  none  of  them  tend  to  establish 
that  acts  analogous  to  those  proved  in  this  case  do  not  constitute  an  attempU 
Per  F08TKB,  J. 

An  attempt  may  be  immediate— an  assault,  for  instance ;  but  it  very  com- 
monly means  a  rwmoU  effort,  or  indirect  measure,  taken  with  intent  to  effect 
an  object. 

CERTIORAIH  to  review  the  trial  and  conviction  of  the 
prisoner,  under  an  indictment  against  him  jointly  with 
one  Thomas  Meany,  for  burglary. 

The  prisoner  and  Meany  were  indicted  for  burglary  in 
breaking  in  the  store  of  one  William  Burk,  in  Syracuse, 
in  which  divers  goods  and  merchandise  were  kept  for  use 
and  sale,  with  intent  burglariously  to  steal  the  same,  &c.  ;,.| 
to  which  he  pleaded  not  guilty.  He  was  tried  separatelyU 
for  the  offense,  at  a  court  of  sessions  held  in  and  for  the 
county  of  Onondaga  on  the  19th  of  December,  1866,  and 
the  jury  rendered  a  verdict  against  him  of  guilty  of  an 
attempt  to  commit  the  crime  and  felony  charged  against 
him  in  the  indictment.  Sentence  was  suspended,  to  the 
end  that  the  questions  decided  there  might  be  reviewed 
before  this  court. 

On  the  trial  the  principal  witness  on  the  part  of  the 
people  was  Meany,  his  accomplice,  who  testified  that  a 
day  or  two  previous  to  the  alleged  burglary,  the  prisoner 
informed  him  that  he  had  a  set  of  burglar's  tools,  and  he 
borrowed  of  the  witness  a  carpet-bag  in  which  to  put 
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them ;  that  he  furnished  the  bag  to  the  prisoner,  on  the 
day  previous  to  the  night  in  question ;  that  in  the  fore- 
part of  that  evening  it  was  agreed  between  the  prisoner 
and  the  witness  that  they  should  break  and  enter  the  store 
of  Burk  that  night,  at  about  1  o'clock,  and  that  the  pris- 
oner informed  the  witness  that  another  person,  whose 
name  was  not  mentioned,  would  assist  them  in  doing  so ; 
that  in  pursuance  of  said  agreement,  they  reconnoitered 
the  store  and  premises  of  Burk,  and  afterwards,  at  about 
1  o'clock,  the  three  persons  were  together  upon  the  canal 
bridge,  not  far  from  Burk's  store ;  that  the  prisoner  asked 
their  associate  "  where  the  things  were,"  and  the  reply  was 
that  they  were  all  right  The  prisoner  said,  *'  I  hope  you 
have  been  careful  to  put  that  where  it  will  not  upset,"  and 
he  again  replied  they  were  all  right.  The  witness  told 
the  prisoner  they  had  better  move  on,  if  they  were  going 
to  do  anything  about  it,  and  they  then  came  across  the 
bridge,  towards  the  alley  in  rear  of  the  store ;  that  when 
they  came  across  the  bridge  there  were  lights  in  a  dwell- 
ing-house, and  the  prisoner  requested  them  to  hold  on 
until  the  light  was  out,  and  while  waiting  for  the  light  to 
be  put  out,  the  prisoner  said  he  had  nothing  strong 
enough  to  force  an  entrance  into  any  of  those  stores,  and 
he  would  have  to  go  and  get  something ;  that  the  witness 
told  him  he  should  have  attended  to  that  before,  to  which 
the  prisoner  replied,  no  matter,  there  was  a  blacksmith's 
shop  there,  and  they  could  go  in  and  get  something;  that 
they  got  to  the  front  of  the  blacksmith's  shop,  looked  up 
and  down  the  street,  and  went  into  the  alley  by  the  side 
of  the  shop;  that  they  had  just  made  up  their  minds  to 
go  into  the  shop,  and  some  one  whistled ;  that  the  witness 
asked  the  prisoner  what  that  was;  that  the  prisoner 
jerked  the  witness'  sleeves,  and  then  stooped  and  ran 
along  the  alley,  and  the  witness  followed  him ;  that  they 
ran  around  the  shop,  and  the  prisoner  got  over  a  fence, 
but  the  witness  was  stopped  by  it,  and  was  taken  by  a 
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police  officer.  That  no  entry  was  made  into  the  store,  \/ 
and  no  force  was  applied  to  it  in  order  to  enter  it.  The 
carpet-bag  was  found  the  next  day,  in  the  box  of  a  coal 
wagon  standing  in  the  alley  in  the  rear  of  Bark's  store. 
It  contained  a  dark  lantern,  a  bottle  fall  of  powder,  a  piece 
of  candle,  a  jimmy,  nippers,  one  punch,  one  spring  punch 
capped  with  leather,  one  pair  of  forceps,  and  a  bolt;  the 
jimmy  being  an  instrument  to  pry  open  doors,  windows 
and  drawers.  He  also  testified  that  they  were  going  to 
open  the  shop  to  get  a  crowbar  or  something  to  open  the 
store  with. 

There  was  other  testimony,  corroborative  of  some  of  the 
statements  of  the  witness,  and  which  showed  the  defend- 
ant and  witness  together,  on  that  evening,  not  far  from 
the  premises  in  question,  and  while  they  were  reconnoi- 
tering  the  store ;  but  the  proof  of  the  arrangement  to  break 
open  the  store,  and  of  what  was  done  by  them  at  the  time 
they  went  there  for  that  purpose,  rested  entirely  upon  the 
testimony  of  Meany.  The  prisoner  was  not  arrested  there, 
but  afterwards,  at  his  lodgings.  Other  witnesses  were 
called  aad  sworn,  as  well  in  behalf  of  the  people  as  of  the 
prisoner. 

The  court,  at  the  close  of  the  testimony  in  behalf  of  the 
people,  and  at  the  request  of  the  counsel  for  the  prisoner,  / 

ruled  and  decided  that  the  evidence  did  not  support  the 
indictment  for  burglary. 

When  the  evidence  was  closed,  the  counsel  for  the  pris- 
oner asked  the  court  to  direct  a  verdict  of  not  guilty; 
firit^  because,  under  an  indictment  for  burglary,  the  pris- 
oner could  not  be  convicted  of  an  attempt  to  commit  burg- 
lary ;  second,  because  nothing  had  been  done  in  this  case, 
according  to  the  testimony,  which,  within  the  meaning  of 
the  statute,  constituted  an  attempt  The  court  refused  so 
to  direct,  and  the  prisoner's  counsel  excepted. 

The  prisoner's  counsel  also  asked  the  court  to  charge 
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the  jury  that  they  must  render  a  verdict  of  not  guilty ;  for 
that,  independent  of  the  testimony  of  Meany,  there  was  no 
evidence  of  the  commission  of  any  offense,  or  of  any  at- 
tempt to  commit  the  offense  charged  in  the  indictment; 
the  court  refused  so  to  charge,  and  the  prisoner's  counsel 
excepted.  The  court  then  charged  the  jury  that  if  they 
found  there  was  no  evidence  of  any  attempt  to  commit  the 
crime  charged,  except  that  of  Meany,  who  was  an  accom- 
plice therein,  still  if  they  were  satisfied  he  told  the  truth, 
they  might  convict,  without  any  corroborating  evidence. 

F.  Siscockf  for  the  defendant 

L. .  W.  Hall,  (district-attorney,)  for  the  people. 

FoSTBR,  J.  The  court  below  was  undoubtedly  right  in 
refusing  to  charge  that  the  prisoner  could  not  be  convicted 
upon  the  testimony  of  Meany,  alone,  and  in  charging  the 
contrary  thereto ;  for  although  the  testimony  of  accom- 
plices, uncorroborated,  should  be  received  with  great  cau- 
tion, there  cannot  be  any  question  that  if  the  juiy  find  a 
verdict  of  guilty  upon  such  evidence,  the  court  cannot  for 
that  reason  set  it  aside.  This  question  was  fully  discussed 
by  the  court,  Beardsley,  J.,  in  The  People  v.  Costelloy  (1  2?e- 
nio,  83,)  and  the  rule  there  held  was  as  above  stated. 

The  same  rule  was  laid  down  in  Saahins  v.  The  People, 
per  Bowen,  J.,  (16  N.  Y.  Bep.  351,  352,)  all  the  judges 
concurring ;  and  it  Was  reiterated  by  the  Court  of  Appeals, 
in  The  People  v.  Dyle,  (21  N.  t.  Bep.  578.)  It  was  fol- 
lowed in  Wixson  v.  The  People,  (5  Park.  Crim.  Bep.  120,) 
by  the  Supreme  Court ;  and  the  same  rule  is  laid  down  in 
1  Greenl  Ev.  §  380,  and  1  Chit.  Grim.  Law,  604 

The  court  was  also  right  in  holding  that,  under  the 
indictment  in  this  case,  the  prisoner  might  be  found  guilty 
of  an  attempt  to  commit  the  burglary  charged  in  it.  It  is 
not  analogous  to  the  case  of  Dedieu  v.  The  People,  (22  N.  T. 
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Bep.  178,)  which  is  cited  by  the  prisoner's  counsel.  In 
that  case  the  prisoner  was  indicted  for  arson  in  the  first 
degree,  for  setting  fire  to  an  inhabited  dwelling-house^ 
in  the  night-time,  and  the  offense  proved  was,  that  the 
fire  was  set  to  a  packing  box,  two  tranks  and  a  bed  of 
his  own,  in  the  room  in  which  he  lived;  that  the  box 
and  tranks  contained  boots  and  shoes  belonging  to  him ; 
and  the  evidence  showed  that  the  design  was  to  burn 
the  personal  property  in  the  box  and  tranks;  that  no 
part  of  the  property  was  burned  at  all ;  and  it  was  proved 
that  he  had  an  insurance  upon  the  boots,  shoes,  bedding, 
&c.,  in  his  room.  The  case  showed  that  there  was  no 
arson,  or  attempt  to  commit  arson,  as  charged  in  the  in- 
dictment ;  but  the  prisoner  was  convicted  of  arson,  which, 
though  of  a  lesser  grade,  was  in  all  respects  of  an  entirely 
different  character.  And  though  the  case  ^ame  within  the 
letter  of  the  statute,  yet  it  was  not  within  the  spirit  of  it; 
and  being  a  criminal  case,  the  court,  in  setting  aside  the 
conviction,  acted  upon  the  well  known  principle,  that  it 
could  not  have  been  within  the  intention  of  the  legisla- 
ture when  they  passed  the  act. 

But  how  is  it  in  the  case  before  us  ?  The  section  in 
question  is  as  follows:  ^'Upon  any  indictment  for  any 
offense,  consisting  of  different  degrees,  as  prescribed  in 
this  chapter,  the  jury  may  find  the  accused  not  guilty  of 
the  offense,  in  the  degree  charged  in  the  indictment,  and 
may  find  such  accused  person  guilty  of  any  degree  of  such 
offense  inferior  to  that  charged  in  the  indictment,  or  of  an 
attempt  to  commit  such  offense:'     (2  B.  S.  202,  §  27.) 

No  objection  was  made,  on  the  trial,  that  the  evidence 
was  not  competent,  as  not  tending  to  prove  the  offense  of 
burglary  charged  in  the  indictment,  and  it  was  doubt- 
less all  competent  for  that  purpose.  But  when  the  evi- 
dence was  closed,  the  question  was,  first,  whether  it  was 
sufficient  to  warrant  a  conviction  for  the  burglary,  and  the 
court  held  it  was  not ;  and  yet  it  did  tend  to  proved  it,  so 
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far  as  it  went ;  and  being  competent  evidence  upon  the 
question  of  guilty  or  not  guilty  of  the  burglary  charged, 
it  was  competent  to  prove  the  attempt  to  commit  it ;  and 
if,  under  such  an  indictment,  the  prisoner  could  not,  if  the 
testimony  warranted  it,  be  convicted  of  the  attempt,  that 
portion  of  the  section  must  have  a  meaning  so  restricted 
as  to  render  it  worthless. 

As  I  have  stated,  the  proof  was  all  competent ;  it  all 
related  to  the  offense  charged ;  and  if  the  legislature  in- 
tended that,  upon  a  trial  for  an  offense,  the  prisoner  might 
be  convicted  of  an  attempt  to  commit  it,  it  seems  to  me 
this  is  such  a  case.  There  could  Have  been  no  surprise  on 
the  part  of  the  prisoner  at  the  testimony  given,  for  no  ob- 
jection was  made  to  it ;  and  when  it  was  all  in,  the  ques- 
tion was,  did  it  prove  the  offenBe^  charged,  or  only  an 
attempt  to  commit  that  offense;  or^as  it  insufficient  to 
convict  him  of  either  of  them. 

My  opinion  also  is,  that  the  verdict  was  supported  by  the 
evidence ;  that  it  showed  an  attempt  to  commit  the  offense, 
within  the  meaning  of  the  statute,  which  is  as  follows : 
"Every  person  who  shall  attempt  to  commit  an  offense 
prohibited  by  law,  and  in  such  attempt  shall  do  any  act 
towards  the  commission  of  such  offense^  but  shall  fail  in  the  per- 
petration thereof y  or  shall  be  prevented  or  interrupted  in  «a?e- 
cuting  the  same,  upon  conviction  thereof,  shall,"  &c. 

In  the  determination  of  this  question,  we  must  assume 
that  the  testimony  of  Meany  was  true ;  and  it  establish^ 
that  having  reconnoitered  the  premises,  the  prisoner  de- 
signed and  agreed  with  the  witness  that  at  about  one 
o'clock  of  that  night  they  would  commit  a  burglary,  by 
entering  the  store  of  Burk ;  that  in  pursuance  of  such  de- 
sign and  agreement,  at  about  the  hour  of  one,  they  went 
to  the  store,  through  the  alley  in  its  rear.  That  the  pris- 
oner carried  or  caused  to  be  carried  there,  the  set  of  bur- 
glars' tools,  and  that  they  were  taken  there  to  aid  them  in 
committing  the  burglary.     That  when  they  arrived,  the 
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prisoner  suggested  that  none  of  the  tools  were  strong 
enough  to  enable  them  to  force  an  entrance ;  that  they 
then  concluded  to  enter  a  blacksmith's  shop  close  by,  for 
the  purpose  of  getting  a  crowbar,  or  some  other  tool,  with 
which  to  break  into  the  store,  and  that  before  they  entered 
the  shop  an  alarm  was  given,  and  they  were  intercepted 
and  were  prevented  from  executing  their  intended  purpose. 
And  it  is  manifest  from  the  evidence,  that  they  did  not  at 
any  time  before  such  interruption  abandon  their  design  of 
entering  the  store,  and  that  all  they  had  done  and  were 
doing  was  in  furtherance  of  that  object  It  is  claimed  on 
the  part  of  the  prisoner,  that  when  he  and  the  witness 
were  intercepted,  they  were  not  engaged  in  the  commis- 
sion fif  the  offense  charged,  but  of  another  and  distinct 
burglary — ^that  of  entering  into  the  shop.  It  is  true  that 
they  were  then  about  to  break  and  enter  the  shop,  but  such 
breaking  and  entering  was  deemed  by  them  to  be  neces- 
sary to  enable  them  to  commit  the  burglary  in  question, 
that  being  the  only  burglary  which  they  had  designed  to 
commit ;  and  the  act  of  getting  the  proper  instruments, 
whether  from  the  blacksmith's  shop  or  elsewhere,  was  as 
much  an  act  to  enable  them  to  commit  the  offense  with 
which  they  were  charged,  as  it  would  have  been  if  they 
had  taken  a  crowbar  for  the  purpose,  which  they  had  hap- 
pened to  find  beside  the  door  of  the  store  ;  and  it  cannot 
make  any  dift'erence,  whether  they  were  interrupted  at  the 
time  they  were,  or  whether  it  had  happened  after  they  had 
obtained  the  crowbar,  and  had  arrived  with  it  at  the  door 
of  the  store  in  question.  If  there  was  anything  in  the  case 
tending  to  prove  that  the  design  to  enter  the  store  had 
been  abandoned,  before  they  were  interrupted,  the  verdict 
could  not  be  supported ;  but  as  it  is,  it  seems  to  me  that 
every  act  they  did  was  towards  accomplishing  their  original 
intent.  They  therefore  attempted  the  burglary ;  they  did 
acta  towards  its  commission,  and  they  were  interrupted 
and  prevented  from  accomplishing  it    None  of  the  author- 
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itiea  cited  by  the  counsel  for  the  prisoner  are  in  conflict 
with  the  conclusion  to  which  I  have  arrived.  They  all 
concur  in  saying  that  in  order  to  constitute  the  attempt, 
there  must  appear  to  have  been  more  than  the  mere  de- 
sign or  intention  to  commit  the  offense.  There  must  have 
been  some  ineffectual  act  or  acts  towards  its  accomplish- 
ment (  Wharton's  Criminal  Law,  §  2702.  6  OraUan,  706. 
5  Gushing,  367.)  But  none  of  them  tend  to  establish  that 
acts  analogous  to  those  proved  in  this  case  do  not  consti- 
tute an  attempt  The  only  case  which  appears  in  the  least 
to  conflict  with  it  is  the  nisi  prius  case  of  Regina  v.  Mere^ 
dithj  (8  Car.  &  Payne,  589,)  where  Lord  Abinger  said  he 
thought  some  illegal  act  should  be  proved,  to  constitute 
the  offense; (and  illustrated  the  suggestion  by  supposing 
that  when  a  man  was  indicted  for  an  attempt  to  have  con- 
nection with  a  female  child  between  the  ages  of  ten  and 
twelve  years,  an4  the  proof  showed  that  he  took  his  horse 
and  rode  to  the  place  where  the  girl  was,  he  thought  such 
an  act  would  not  constitute  an  attempt  I  think  that  the 
riding  of  the  horse  would  not  be  an  act  towards  the  com- 
mission of  the  offense,  while  the  taking  of  burglars'  tools 
and  crowbars  to  the  place  designed  to  be  broken  open 
would  be  acts  done  towards  its  accomplishment  V 

In  the  CommonweaUh  v.  Clark,  (6  Chratton,  675,)  the  court 
laid  down  the  rule,  "  that  there  may  be  an  attempt  to  com- 
mit an  offense  without  the  e<ympletum  of  any  act  towards  its 
accomplishment  In  the  commission  of  an  offense,  there 
will  be  preparatory  or  ivicipient  acts.  Of  these  there  must 
be  a  first  one.  If  the^rat  be  merely  attempted,  it  will  not 
constitute  an  offense,  but  if  it  be  completed,  it  will."  And 
in  CommonweaUh  v.  Uhl,  (6  OraUan,  706,)  the  court  say : 
*'  The  overt  act  done  in  the  attempt  to  commit  the  offense 
need  not  be  the  last  proximate  act  prior  to  the  consumma- 
tion of  the  felony  attempted  to  be  perpetrated.''  But  I 
think  the  decision  in  the  case  of  The  People  v.  Btish,  (4  Hill, 
133,)  covers  the  whole  'question,  and  is  an  authority  in 
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support  of  the  verdict  The  indictment  against  Bash  was 
under  the  section  of  the  statute  now  in  question,  and 
charged  him  with  an  attempt  to  commit  the  crime  of  arson, 
for  the  purpose  of  burning  the  bam  of  one  Hildon.  The 
proof  showed  that  Bush  requested  one  Kinney  to  fire  the 
barn,  and  offered  him  a  reward  for  doing  the  act,  and  fur- 
nished him  with  a  match  for  that  purpose.  But  Kinney 
did  not  fire  the  bam,  and  did  not  intend  to  do  so.  Bush 
was  convicted,  and  upon  certiorari  to  review  the  proceed- 
ings, the  court  held  that  the  conviction  was  right.  At 
page  135,  the  court,  Cowen,  J.,  says :  "  The  course  taken 
to  commit  the  arson  by  the  hand  of  Kinney  was  the  same 
thing,  in  legal  effect,  as  if  Bush  had  intended  to  set  the 
fire  personally,  and  had  taken  steps  preparatory  to  that 
end.'' 

An  attempt  may  be  immediate — an  assault,  for  instance ; 
but  it  very  commonly  means  a  remote  effort,  or  indirect 
measure,  taken  with  intent  to  effect  an  object.  And  see 
1  BusaeU  an  Orimesj  49,  (Am.  ed.  of  1836,)  where  he  speaks 
of  solicitation  to  commit  a  crime,  as  an  attempt. 

The  case  should  be  remitted  to  the  court  of  sessions  of 
Onondaga  county,  with  directions  to  proceed  and  render 
judgment  against  the  prisoner,  in  accordance  with  the 
provisions  of  part  4,  chapter  1^  title  7,  section  3  of  the  Re- 
vised Statutes. 

Bacon  and  Mullik,  JJ.,  concurred. 
Morgan,  J.,  expressed  no  opinion. 

[OvoNDAOA  GsirBBAL  Tebx,  June  26,  1867.  Mbrgm,  Jtoon,  J^oiier  and 
MuOm,  jQBtioes.] 
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The  Pboplb,  ex  rel.  'Abel  P.  More  and  others,  Com- 
missioners &c.,  v%.  The  Countt  Court  ov  Jefferson 
County. 

B7  an  act  of  the  legislatare,  passed  in  1864,  {Lawn  cf  1864,  eh.  577,)  the  relators 
were  appointed  commissioners  to  drain  certain  lands  lying  on  Black  lake, 
in  the  county  of  St.  Lawrence,  and  its  tributaries,  who  were  to  have  the 
necessary  work  performed,  and  to  assess  the  expense  upon  the  lands  which 
should,  in  the  judgment  of  the  commissioners,  be  benefited  by  the  im- 
provement, and  as  they  should  adjudge  in  proportion  to  the  benefits  and 
improvements  received  thereby;  such  assessments  to  be  made  pro  rata, 
according  to  the  value  of  such  lands,  as  they  should  be  appraised  by  the 
commissioners.  The  act  was  amended  by  chapter  730  of  the  laws  of  1865, 
which  authorized  any  person  owning  land  in  either  of  two  towns  therein 
mentioned,  which  had  been  or  should  be  assessed  Under  the  act  oi  1864,  to 
appeal  to  the  county  court  of  the  county  in  which  such  land  was  situated ; 
and  authorized  and  directed  such  court  to  review  the  assessment,  on  such 
appeal,  upon  anehproofa  <u  might  bepreuntedf  at  the  hearing;  and  empowered 
it  to  afirm^  reverte,  set  aside  or  modify  such  assessment,  in  any  particular 
wherein  it  was  authorized  by  the  act  of  1864.  It  declared  that  the  decision 
of  the  county  court  should  be  final,  upon  the  rights  of  the  parties,  except 
that  if  the  assessment  was  set  aside  because  the  method  or  rtde  of  assessment 
adopted  by  the  commissioners  was  erroneous,  the  commissioners  should  pro- 
ceed to  make  a  new  assessment,  as  required  by  the  judgment. 

The  commissioners  caused  the  surveys  and  estimates  to  be  made;  entered 
upon  the  execution  of  the  improvement,  and  assessed  the  amount  of  such 
estimate  upon  the  lands  of  divers  individuals  in  the  towns  specified  in  the 
statute ;  all  of  whom  united  in  an  appeal  from  the  assessment,  to  the  county 
court  of  Jefferson  county,  asking  that  it  should  be  set  aside  or  modified,  &c. 

That  court  adjudged  that  the  assessment  upon  the  lands  of,  and  against  the 
persons  of,  all  and  each  of  the  appellants  be  set  aside  and  vacated,  with 
costs  of  the  appeal,  to  the  appellants,  on  the  ground  that  each  and  all  of  said 
assessments  were  unauthorized  by  the  statutes  under  which  they  were  made. 

Eeldj  1.  That  so  far  as  the  powers  of  the  commissioners  were  concerned,  the 
whole  proceeding  being  in  derogation  of  the  common  law  rights  of  the  ap- 
pellants, the  act  of  1864  was  to  be  construed  most  liberally  in  their  behalf, 
for  the  preservation  of  their  rights,  and  was  to  be  taken  strictly  against  the 
commissioners;  and  that  in  cases  of  doubt,  arising  from  its  phraseology, 
every  proper  intendment  was  to  be  taken  most  strongly  in  favor  of  the  ap- 
pellants, and  against  the  commissioners. 

2.  That  when  to  this  was  added  the  fact  that  no  opportunity  was  given,  by  the 
act,  for  the  appellants  to  be  heard  before  the  commissioners,  either  by  wit- 
nesses, by  counsel  or  in  person,  it  must  be  absolutely  clear  that  the  legisla- 
ture intended  there  should  be  no  review  upon  the  merits,  except  in  the 
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case  of  an  erroneous  method  or  rule  of  assessment,  before  the  court  could  so 
construe  the  statute. 
8.  That  it  not  being  dear,  from  the  act,  whether  the  legislature  intended  that 
ttie  expense  should  be  assessed  upon  the  lands  in  proportion  to  the  amount 
of  benefit  to  be  received,  without  regard  to  the  value  of  the  respective  pieces 
of  land,  or  pro  rata,  in  proportion  to  the  value  of  the  lands  to  be  assessed, 
without  regard  to  benefits,  the  court,  if  necessary,  would  adopt  the  con- 
struction which  would  be  most  consistent  with  justice,  between  the  parties. 

4.  That  although  the  commissioners  had  assessed  the  cost  and  expenses  pro 
rata  upon  the  value  of  the  lands  to  be  benefited,  such  an  error  would  not  caU 
upon  the  court  to  set  aside  the  assessment  entirely ;  but  would  require  a 
reassessment  to  be  made,  in  proportion  to  benefits. 

5.  That  it  was  clear  that  the  legislature  intended  the  co6t8,  damages  and  ex- 
penses of  the  improvement  should  be  borne  and  paid  by  those  only  who 
were  to  be  benefited.  That  it  was  the  lands  to  be  benefited,  that  were  to  be 
assessed ;  and  not  the  lands  overflowed. 

6.  That  although  the  discretion  given  to  the  commissioners  was  liberal,  yet  it 
was  not  an  arbitrary  one ;  and  it  was  a  discretion  in  determining  what  lands 
were  benefited,  and  the  extent  of  the  benefit.  That  it  was  not  intended  they 
should  assess  lands  which  could  not  be  benefited ;  nor  was  any  such  author- 
ity given  to  them ;  and  if  they  included  lands  in  their  assessment  which 
clearly  were  not  benefited,  they  exceeded  the  authority  vested  in  them. 

7.  That  inasmuch  as  the  county  court  had  the  right  to  review  the  assessment, 
and  to  vacate  it  as  to  lands  not  benefited,  and  as  it  had  decided  that  none  of 
the  lands  of  any  of  the  appellants  were  or  could  be  benefited  thereby,  and 
had  set  it  aside  for  that  reason,  this  court  should  not  reverse  its  decision ; 
because,  if  the  county  court  had  jurisdiction  of  the  question,  its  judgment 
should  stand. 

8.  That  the  only  question  was,  did  the  commissioners  include  the  lands  of  the 
appellants  without  authority  so  to  do;  or,  in  other  words,  could  the  lands 
of  any  of  the  appellants  be  benefited  by  the  improvements  contemplated,  or 
by  any  of  them.  And  that  the  testimony  before  the  county  court  abun- 
dantly supported  the  decision. 

Independent  of  any  express  authority,  commissioners  invested  with  a  discre- 
tion to  carry  out  the  intent  of  the  legislature,  whenever  they  manifestly  do 
that  which  was  not  intended,  whether  honestly  or  dishonestly,  do  what  is  not 
authorized  by  the  statute. 

COMMON  law  certiorari  directed  to  the  county  court,  to 
review  its  decision,  on  appeal  from  an  assessment 
made  by  the  relators  as  commissioners  for  draining  lands 
on  Black  lake  and  its  tributary  streams,  in  St.  Lawrence 
and  Jefferson  counties. 
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The  relators  were  commissioners  appointed  by  an  aet 
of  the  legislature,  in  1864^  to  drain  certain  lands  lying  on 
Black  lake,  in  the  county  of  St  Lawrence^  and  its  tribu- 
taries, who  were  to  have  the  necessary  work  performed^ 
and  to  assess  the  expense  upon  the  lands  benefited  by  the 
improvement 

The  statute  (Laws  of  1864,  ch.  577,  §  3)  authorized  the 
commissioners  to  excavate  a  channel  in  the  bed  of  the 
Oswegatchie  river,  not  exceeding  one  hundred  feet  in 
width,  and  of  a  depth  not  exceeding  two  feet  and  a  half, 
from  and  below  the  debouche  of  Black  lake,  into  the  river, 
in  the  town  of  Oswegatchie,  on  the  head  of  the  Eel  weir 
rapids,  and  in  and  so  far  down  the  rapids  as  they  should 
judge  necessary  to  the  free  flow  and  discharge  of  the 
waters  permitted  by  the  excavation.  And  it  directed 
them,  on  the  completion  of  such  excavation,  to  dredge  a 
channel  over  the  shoal  at  or  near  Snake  island,  in  Indian 
river,  of  sufficient  width  for  boats  to  pass  and  repass,  so 
far  as  to  allow  the  average  depth  of  water  to  flow  and 
stand  in  such  channel,  and  to  admit  the  passing  and  re- 
passing of  boats,  as  before  the  excavation  on  Eel  weir 
rapids. 

Section  4  provided  that,  before  entering  on  said  excava- 
tion, they  should  cause  a  survey  to  be  made  and  a  map  of 
all  the  lands  on  said  Black  lake  and  its  tributaries,  which, 
in  their  opinion,  would  be  benefited  by  the  work ;  which 
map  should  indicate  the  lots  of  land,  the  quantities  thereof, 
the  lines  between  them,  and  the  owners  of  said  land,  so 
far  as  the  same  could  be  ascertained. 

The  10th  section  prohibited  the  commissioners  from  im- 
pairing the  navigation,  as  it  then  was,  between  Bossie,  on 
Indian  river,  and  Heuvelton  on  the  Oswegatchie  river,  situ- 
ated some  nine  or  ten  miles  above  the  Eel  weir  rapids,  and 
to  that  end  authorized  them  to  excavate  the  shoal  places 
in  the  Oswegatchie,  between  Eel  weir  rapids  and  Heuvel- 
ton, for  a  width  of  not  less  than  twenty-five  feet ;  or  to 
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constrnct  dams  with  locks  not  less  than  seventy  feet  long^ 
and  not  less  than  sixteen  feet  wide. 

The  5th  section  directed  the  commissioners  to  cause  an 
estimate  to  be  made  of  the  cost  of  the  work^  and  the  ex- 
penses and  damages  to  private  rights,  if  any,  and  to  assess 
and  levy  the  amount  thereof  upon  the  lands  on  said  Black 
lake  and  tributaries  thereof,  or  upon  the  owners  thereof, 
which,  in  the  judgment  of  the  commissioners,  would  be 
benefited  by  said  work,  and  as  they  should  adjudge,  in 
proportion  to  the  benefits  and  improvements  received 
thereby.  It  further  provided  that  such  assessments  should 
be  made,  pro  rata^  according  to  the  value  of 'such  lands,  as 
they  should  be  appraised  by  the  commissioners.  And  the 
act  provided  for  the  collection  of  such  assessments  by  sale 
of  the  lands,  or  so  much  thereof  as  might  be  necessary  for 
that  purpose,  unless  paid  without  such  sales. 

The  act  of  1864  was  amended  by  chapter  730  of  the  laws 
of  1865,  and  it  authorized  any  person  owning  lands  in 
Alexandria,  in  the  county  of  Jefferson,  or  in  the  town  of 
Hammond,  in  the  county  of  St  Lawrence,  which  had  been, 
or  should  be,  assessed  under  the  5th  section  of  the  act  of 
1864^  and  who  should  feel  himself  aggrieved  in  respect  to 
such  assessment,  to  appeal  to  the  county  court  of  the 
county  in  which  such  land  was  situate,  and  authorized  and 
directed  such  county  court  to  review  such  assessment,  on 
such  appeal,  upon  9uch  proofB  as  might  be  presented  at  the 
hearing ;  and  empowered  it  to  affirniy  reverse^  set  aside  or 
modify  such  assessment,  in  any  particular  wherein  it  was 
not  authorized  by  the  act  of  1864. 

It  declared  that  the  decision  of  the  county  court  should 
be  final  upon  the  rights  of  the  parties,  except  that  if  the 
assessment  was  set  aside,  because  the  method  or  rule  of 
assessment  adopted  by  the  commissioners  was  erroneous, 
the  commissioners  should  proceed  to  make  a  new  assess- 
ment, as  required  by  the  judgment. 
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It  allowed  any  number  to  unite  in  one  appeal,  and 
authorized  the  court  to  hear  them  all  together  as  one  ap^ 
peal,  and  to  adjudge  the  rights  of  the  several  appellants  in 
one  decision. 

The  commissioners  caused  the  surveys  and  estimates  to 
be  made ;  entered  upon  the  execution  of  the  improvement, 
and  assessed  the  amount  of  such  estimate  upon  the  lands 
of  divers  individuals,  and  among  others,  lands  situated  in 
the  town  of  Alexandria,  in  the  county  of  Jefferson,  lying, 
some  of  them,  upon  Butterfield  lake,  some  upon  Plessis 
creek,  and  some  of  them  on  Black  creek,  tributary  waters 
of  Black  lake,  and  owned,  severally,  by  John  R  Griswold, 
Luther  }/L.  Hill,  Henry  S.  White,  Richard  Crabb,  Moses  C. 
Jewett,  Henry  Bricklehaup,  Charles  Zoller,  John  Adams, 
George  Smith,  "William  Schreauber,  John  Norton,  Romeo 
W.  Marshall,  William  Spear,  Aaron  Peck,  Barney  Mc- 
Curtin,  Eleazer  D.  Smith,  Allen  Cole  and  Rhoda  Ann 
Sprague,  for  the  amount,  in  the  aggregate,  of  9531.54; 
all  of  whom  afterwards  duly  united  in  an  appeal  from  the 
assessment,  to  the  county  court  of  Jefferson  county,  asking 
that  it  should  be  set  aside  or  modified,  &c. 

The  appeal  afterwards  came  on  for  trial  before  the  county 
court;  and  after  hearing  the  proofs  and  allegations  of  the 
appellants,  and  of  the  said  commissioners,  the^ court  found 
and  adjudged  that  the  assessment  upon  the  lands  of,  and 
against  the  persons  of,  all  and  each  of  the  appellants  be  set 
aside  and  vacated,  with  costs  of  the  appeal  to  the  appel- 
lants, on  the  ground  that  each  and  all  of  said  assessments 
were  unauthorized  by  the  acts  of  the  legislature  under 
which  they  were  made. 

The  commissioners  thereupon  obtained  a  writ  of  cer- 
tiorari, returnable  in  this  court,  to  review  that  judgment 

Bravm  Sf  Hcuibrouck^  for  the  relators, 

F.  W.  Eubhardj  for  the  county  court. 
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By  the  Courts  Fostbr,  J.  It  is  objected,  on  the  part  of 
the  county  court,  that  its  judgment  cannot  be  vacated,  for 
the  reason  that  the  court  had  jurisdiction  of  the  subject 
matter,  and  that  upon  this  writ  the  court  cannot  review 
the  decision  of  the  inferior  court  upon  the  merits ;  and  it 
is  also  insisted  that  the  merits  cannot  be  reviewed  here, 
because  the  appellants,  who  are  the  persons  interested,  are 
not  made  parties  to  the  proceeding. 

These  objections,  in  the  view  which  I  take  of  the  case, 
are  not  very  material,  fpr  I  have  come  to  the  conclusion, 
not  only  that  the  act  of  1865  conferred  the  power  upon  the 
county  court,  to  review  the  assessment  for  the  reasons 
alleged,  but  that  the  decision  of  that  court,  upon  the  mer- 
its, was  correct 

The  counsel  for  the  relators  insists,  in  substance,  that  as 
to  all  lands  lying  upon  Black  lake  or  i4»  tributaries,  their 
assessment  was  conclusive,  so  far  as  the  right  to  assess 
them  is  concerned ;  and  that  whether  they  are  really  ben- 
efited or  not,  cannot  be  inquired  into  on  the  appeal. 

The  commissioners  were,  as  before  stated,  authorized 
by  the  act  of  1864,  to  excavate  the  channel  of  the  Oswe- 
gatchie,  on  the  head  of  Eel  weir  rapids,  not.  exceeding  one 
hundred  feet  in  width,  and  not  exceeding  two  and  a  half 
feet  below  the  debouche  of  Black  lake,  into  the  river,  and 
so  far  dam  said  rapids,  a«  they  should  adjudge  necessary  to 
the  free  flow  and  discharge,  &c.  They  were  to  make  such 
surveys,  and  to  employ  such  engineers,  &;c.,  to  perform  the 
work,  as  they  should  deem  necessary.  They  were  to 
cause  a  survey  of  all  the  lands  on  said  lake  and  its  tribu- 
taries, which  in  their  opinion  would  be  benefited  by  the 
work,  &c.,  and  they  were  to  file  a  copy  thereof,  &c.  They 
were  to  cause  an  estimate  of  the  cost  of  the  worky  and  the  ex- 
penses  and  damages  to  be  made;  and  they  were  to  assess  the 
whole  upon  such  lands,  *^whiohy  in  their  judgmenty  will  be 
benefited^  and  as  they  shall  ac^fudge  in  proportion  to  the  ben- 
tJU  and  improvements  received  thereby;  and  to  make  them, 
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pro  ratdy  according  to  the  value  of  such  lands,  as  they  shall 
be  appraised  by  the  commissioners ;  and  they  were  to  col- 
lect the  money  so  assessed.  In  all  this  the  land  owners, 
who  are  assessed,  had  no  opportunity  to  be  heard  before 
the  commissioners.  No  notices  were  required  to  be  given ; 
no  hearing  provided  for ;  no  witnesses  to  be  sworn  before 
them,  and  nothing,  so  far  as  the  language  of  that  act  is 
concerned,  to  control  their  action  in  either  of  the  matters 
before  mentioned,  upon  which  they  were  to  determine. 

While  that  act  alone  was  in  force,  and  in  the  month  of 
September,  1864,  they  made  their  surveys,  maps  and  plans, 
for  the  excavation  at  Eel  weir  rapids.  They  caused  to  be 
made  and  filed,  their  survey  and  map  of  the  lands,  on  said 
lake  and  its  tributaries,  and  their  assessments  of  them  for 
the  cost  of  the  work,  the  expenses,  and  for  damages,  and 
commenced  to  excavate;  and  afterwards  the  amendment 
of  1865  was  passed,  authorizing  the  court  to  review  such 
assessment  on  appeal,  upon  stick  proofs  as  might  be  pre- 
sented at  the  hearing,  and  gave  it  power  to  affirm^  reverse, 
set  aside  or  modify  it,  in  any  particular  wherein  it  is  not 
authorized  by  the  act  of  1864;  and  that,  except  where  the 
method  or  rule  of  assessment  had  been  erroneous,  such  de- 
cision of  the  county  court  should  be  final ;  and  that  when 
such  method  or  rule  had  been  erroneous,  the  commissioners 
were  to  reassess,  as  adjudged  by  the  court. 

The  cases  cited  for  the  relators  are  not  very  analogous 
to  the  one  under  consideration.  In  Walker  v.  Devereauxy 
{4  Paige^  229,)  the  question  came  up  upon  the  distribution 
of  the  capital  stock  of  the  TJtica  and  Schenectady  Bailroad 
Company,  where  the  commissioners  were  authorized,  in 
case  of  an  excess  of  subscriptions  to  the  stock,  to  appor- 
tion the  same  among  the  subscribers,  in  such  manner  as 
the  commississioners  should  deem  most  advantageous  to 
the  interests  of  the  corporation.  There  was  a  very  large  ex- 
cess of  subscriptions,  and  in  the  distribution  many  of  the 
subscribers  received  no  stock,  and  the  question  was  whether 
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it  mnBt  not  be  bo  distributed  that  each  sabscriber  should 
have  a  portion  of  it ;  and  the  court  held  that  the  whole 
stock  might  be  distributed  to  a  part  of  the  subscribers  only. 
It  was  a  franchise  granted  by  the  legislature ;  and  while 
they  provided  that  no  one  of  the  commissioners  or  sub- 
scribers should  receive  more  than  a  certain  number  of 
shares,  in  case  there  was  an  excess  of  subscriptions^  yet 
that  the  object  of  the  franchise  was,  not  merely  to  give  the 
benefits  of  it  to  any  person  who  might  subscribe,  however 
great  the  number  might  be,  but  that  the  main  object  was 
to  benefit  the  institution ;  and  that  the  commissioners  were 
clothed  with  absolute  discretion  in  carrying  out  that  object, 
except  so  far  as  specifically  restricted  by  the  act ;  and  that 
no  individual  had  any  right  to  a  portion  of  the  stock,  in 
case  of  an  excess  of  subscription,  unless  the  commission- 
ers chose  to  give  it  to  him.  But  in  the  same  case  the 
court  lay  down  the  rule,  that  where  a  discretion  is  to  be 
exercised  according  to  fixed  and  legal  principles,  by  a 
body  acting  as  a  court,  if  those  principles  have  been  mis- 
taken or  violated,  it  is  a  proper  case  for  review  and  cor- 
rection by  the  proper  tribunal. 

The  case  of  Cflarke  v.  The  Brooklyn  Bank  (1  JEdw.  Oh. 
Rep.  361)  arose  under  like  circumstances.  That  was  a 
case  of  the  distribution  of  the  capital  stock  of  the  Brook- 
lyn Bank,  and  was  like  that  of  the  Utica  and  Schenectady 
Eailroad ;  and  the  ruling  of  the  court  was  also  the  same. 

The  King  ex  rel  Scales  v.  The  Mayor  and  Aldermen  of 
London,  (cited  from  3  Bam^dkAdol  255,)  was  a  mandamus 
to  the  defendants  to  admit  and  sv^ar  in,  as  an  alderman, 
M.  Scales,  who  claimed  to  have  been  duly  elected  to  that 
office.  Among  other  things,  the  defendants  alleged  an 
immemorial  custom  on  the  part  of  the  defendants',  upon 
petition  presented  to  them  therefor,  to  examine  into  the 
election,  qualifications  and  fitness  of  all  persons  claiming 
to  be  elected  aldermen ;  and  that  upon  such  petition,  in 
the  case  of  the  relator,  they  had  decided  and  a(^udged 
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him  to  be  unfit  ft>r  the  office ;  and  the  court  held  the  cus- 
tom set  out  in  the  return  to  be  valid  in  law. 

In  none  of  these  cases  were  vested  rights  of  any  of  the 
parties  sought  to  be  impaired  or  affected  by  the  acts  com- 
plained of;  nor  were  proceedings  in  the  nature  of  judg- 
ments obtained  against  them,  ex  parte,  by  the  direction  of 
the  legislature,  while  in  the  last  case  the  action  of  the 
defendants  was  in  strict  conformity  to  law ;  for  that  which 
has  been  the  custom  from  time  immemorial,  becomes  a 
right,  and  as  much  a  legal  right  as  though  it  was  acquired 
in  any  other  known  manner.  And  while  the  extract  from 
the  manuscript  opinion  of  Mr.  Justice  Hubbard,  in  Bald- 
win V.  Kelli/y  is  very  good  law,  it  has  no  application  to  this 
case,  nor  does  it  sanction  the  doctrine  that  the  report  of 
eommissioners  in  partition  is  not,  upon  its  coming  in,  to  be 
examined  and  reviewed  upon  its  merits ;  though  it  is  true 
that  it  is  impossible  to  review  it  as  we  would  the  report  of 
a  referee  or  the  verdict  of  a  jury.  "  They  are,"  as  Justice 
Hubbard  says,  '^  carefully  selected,"  (and  I  may  add,  the 
parties  are  to  be  heard  in  such  selection,)  "  to  carry  into 
-effect  the  judgment  of  partition.  They  are  officers  of  the 
court,  and  their  duty  is  of  a  quasi-judicial  nature.  In  the 
performance  of  their  trust  they  are  supposed  to  be  guided 
mainly  by  a  previous  general  knowledge  of  the  subject, 
and  also  upon  a  thorough  personal  observation.''  How  is 
it  with  the  relators  ?  What  voice  had  the  appellants  in 
their  appointment?  Of  what  court  were  they  officers? 
What  court  had  pronounced  the  judgment  which  they 
were  to  carry  out  ?  'V^'ho  had  settled  the  rights  of  the 
parties  concerned  in  the  proposed  improvement?  And 
what  evidence  is  there  that  previous  to  their  appointment 
they  had  any  general  knowledge  of  the  subject?  The 
proofs  before  the  county  court,  as  well  that  of  their  own 
witnesses  as  the  testimony  on  the  part  of  the  appellants, 
show  that  they  egregiously  erred  in  supposing  that  the 
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lands  of  either  of  the  appellants  could  be  benefitted  by  the 
contemplated  improvement. 

The  case  of  MeOlusketf  v.  OromweUy  (1  Kem.  593,)  merely 
decides,  that  when  a  statute  required  a  contractor  with  the 
State  to  execute  a  bond  conditioned  that  he  would  pay  all 
laborers  employed  by  him  on  the  work  specified  in  his 
contract)  he  was  not  bound  to  pay  the  laborers  employed 
by  a  person  to  whom  he  had  sublet  the  work.  I  do  not 
perceive  that  it  has  much  application  to  the  case  before  us. 

In  determining  the  meaning  of  the  act  of  1864,  we  are 
not  to  forget  that,  so  far  as  the  powers  conferred  upon  the 
commissioners  is  concerned,  the  whole  proceeding  is  in 
derogation  of  the  common  law  rights  of  the  appellants, 
and  for  that  reason  is  to  be  construed  most  liberally  in 
their  behalf,  for  the  preservation  of  their  rights,  and  is  to 
be  taken  strictly  against  the  commissioners;  so  that  in 
cases  of  doubt,  arising  from  its  phraseology,  every  proper 
intendment  is  to  be  taken  most  strongly  in  favor  of  the 
appellants  and  against  the  commissioners.  And  when  to 
this  is  added  that  no  opportunity  is  given  by  the  act,  for 
the  appellants  to  be  heard  before  the  commissioners,  either 
by  witnesses,  by  counsel,  or  in  person,  it  must  be  abso- 
lutely clear  that  the  legislature  intended  there  should  be 
no  review  upon  the  merits,  except  in  the  case  of  an  erro- 
neous method  or  nde  of  assessment,  before  the  court  can  so 
construe  it 

It  is  not  clear,  from  the  act,  whether  the  legislature  in- 
tended that  the  expense  should  be  assessed  upon  the  lands 
in  proportion  to  the  amount  of  benefit  to  be  received, 
without  regard  to  the  value  of  the  respective  pieces  of  land, 
or  fro  rata  in  proportion  to  the  value  of  the  lands  to  be 
assessed,  without  regard  to  benefit  Both  forms  of  ex- 
pression are  used,  and  it  is  evident  that  there  is  an  incon- 
gruity between  them;  and  yet  there  being  such  incongru- 
ity, and  the  one  being  repugnant  to  the  other,  it  seems  to 

Vol.  LVI.  10 
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me,  if  it  be  necessary,  we  should  adopt  the  one  which 
would  be  most  consistent  with  justice,  between  the  parties. 

There  is  no  reason  why  one  of  two  persons,  whose  lands 
were  benefited  by  the  improvement  in  precisely  the  same 
amount,  should  be  compelled  to  pay  more  towards  it  than 
the  other,  merely  because  his  lands  were  of  the  most  intrin- 
sic value.  And  yet  the  commissioners,  as  appears  from  the 
case,  assessed  the  cost  and  expenses  pro  rata  upon  the  value 
of  the  lands  to  be  benefited.  Such  an  error,  however,  would 
not  call  upon  us  to  set  aside  the  assessment  entirely,  but 
would  require  a  reassessment  to  be  made,  in  proportion  to 
benefits. 

The  phraseology  of  the  act  of  1865,  relied  upon  by  the 
counsel  for  the  relators,  does  not,  I  think^  bring  this  within 
the  principles  laid  down  in  the  cases  which  they  have 
cited.  I  am  not  aware  of  any  more  pointedly  in  favor  of 
the  proposition  for  which  they  contend,  and  I  cannot  see 
how  the  narrow  and  restricted  power  of  review  of  the 
county  court,  whfch  they  claim,  can  be  found  in  the  lan- 
guage of  the  amendment  of  1865,  and  more  especially 
when  construed,  as  it  should  be,  in  connection  with  the 
act  amended. 

It  is  perfectly  clear  that  the  legislature  intended  the 
costs,  damages  and  expenses  of  the  improvement  should 
be  borne  and  paid  by  those  only  who  were  to  be  benefited. 
This  not  only  appears  from  the  whole  statute,  but  it  would 
be  absurd  to  suppose  the  contrary.  Did  they  intend  to 
vest  the  commissioners  with  the  sole  and  exclusive  right, 
in  their  discretion,  and  ex  parte,  to  determine  who  were  to 
be  assessed,  as  well  as  the  amount  of  the  assessment,  upon 
all  lands  lying  on  Black  lake  and  its  tributaries ;  and  that 
however  clear  it  might  appear,  upon  an  appeal,  that  lands 
had  been  assessed  which  the  legislature  never  intended 
should  have  been,  that  there  can  be  no  redress  for  the 
owner?  The  commissioners  seem  to  suppose  that  if  they 
included  in  their  assessment  only  such  lapds  as  at  some 
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time  of  the  year  were  overflowed,  that  that  is  enough ; 
but  I  cannot  find  any  language  which  authorizes  the 
aBsessment  of  all  such  lands.  It  is  the  lands  to  be  bene- 
fited that  are  to  be  assessed,  and  not  the  lands  overflowed. 
No  such  criterion  for  determining  what  lands  are  bene- 
fited has  been  established  by  the  legislature. 

Doubtless  at  some  points  on  the  shores  of  Black  lake,  if 
not  on  its  tributaries,  the  banks  are  bold  and  rocky,  rising 
almost  perpendicularly  to  a  height  far  above  where  the 
floods  ever  reach,  and  where  such  lands  continue  to  rise 
as  they  recede  from  the  banks,  and  upon  the  construction 
contended  for  by  the  relators,  if  such  lands  were  assessed 
by  them,  the  owner  could  have  no  remedy.  The  mistake 
of  the  counsel  is  in  supposing  that  the  discretion  of  the 
commiBsioners  was  arbitrary. 

The  discretion  given  to  the  commissioners  was  no  doubt 
liberal,  but  it  was  not  an  arbitrary  one,  and  it  was  a  dis- 
cretion in  determining  what  lands  were  benefited,  and  the 
extent  thereof.  It  was  not  intended  that^^hey  should  assess 
lands  which  could  not  be  benefited.  No  such  authority 
was  given  to  them ;  and  if  they  included  lands  in  their 
assessment  which  clearly  were  not  benefited,  they  exceeded 
the  authority  vested  in  them,  whether  such  lands  were 
situated  on  Black  lake  or  its  tributaries,  or  elsewhere. 

They  were  authorized  to  estimate  the  expense  of  lower- 
ing the  river  at  the  Eel  weir  rapids  and  in  Indian  river,  and 
the  expenses  and  damages.  Kow  suppose  they  had  esti- 
mated that  cost  at  ten  times  as  much  as  it  would  really 
amount  to,  and  were  about  to  let  the  contracts  therefor  at 
such  extravagant  rate,  or  were  about  to  collect  such  assess- 
ment before  letting  the  work ;  and  suppose  that  in  making 
such  assessment,  it  was  clear  that  the  commissioners  had 
exercised  their  best  judgment ;  is  it  possible  that  the  land 
owners,  who  were  assessed,  could  have  no  appeal,  but  that 
they  must  submit  to  pay  the  extravagant  sums  so  required 
of  them,  and  whether  the  contracts  were  actually  made  or 
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not  ?  And  it  does  not  aid  the  construction  of  the  relators, 
that  as  to  this  matter  the  commissioners  are  bound  at  least 
to  refund  to  the  assessed  land  owners  any  excess  of  funds 
which  they  may  have  in  their  hands.  The  owners  would 
have  the  right  to  prevent  the  extravagant  sum  from  being 
collected  of  them.  Or,  suppose  that  in  improving  the 
navigation  from  Eossie  to  Heuvelton,  the  commissioners 
should,  in  the  exercise  of  their  best  judgment,  adopt  the 
plan  of  dams  and  locks,  as  provided  for  in  the  act,  and 
they  should  adopt  a  material  and  style  of  work  and  finish 
for  such  improvements  as  would  absorb  the  whole  or  a 
great  portion  of  the  value  of  all  the  land  on  Black  lake  and 
its  tributary  waters,  would  there  be  no  redress  to  the  land 
owners  ?  Could  they  not  by  appeal  prevent  such  waste  of 
their  property?  It  seems  to  me  beyond  doubt,  that  in 
either  of  these  cases  the  land  owners,  by  an  appeal,  could 
prevent  the  improper  expenditure  and  assessment  from 
being  carried  out ;  and  yet,  if  as  to  the  point  now  before 
us,  there  is  no  relief  by  appeal,  then  there  could  be  none 
in  the  cases  supposed ;  for  the  discretion  given  to  the  com- 
missioners in  regard  to  them,  is  just  as  large  and  arbitrary 
as  it  is  in  reference  to  what  lands  are  to  be  assessed. 

I  think  the  case  of  Le  Soy  v.  The  Mayor,  (te.y  (20  John. 
430,)  supports  the  proposition  that  an  assessment  of  per- 
sons or  lands  not  benefited,  in  a  case  like  the  one  before 
us,  is  an  excess  of  authority  on  the  part  of  the  commis- 
sioners. There,  authority  was  given  by  law  to  construct 
sewers,  and  the  expense  thereof  was  to  be  assessed  on  the 
owners  and  occupants  of  the  houses  and  lots  intended  to 
be  benefited;  and  commissioners  were  appointed;  and  in 
making  out  their  assessment  they  left  out  the  names  of 
persons  who  were  intended  to  be  benefited,  and  it  was 
held  that  it  invalidated  the  assessment,  and  that  the  court 
had  power  to  review  the  assessment,  and  to  establish  the 
principle  on  which  the  assessment  was  to  be  made,  and  to 
compel  the  corporation  to  act  on  such  principle. 
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But,  independent  of  any  express  authority,  commission- 
ers  invested  with  a  discretion  to  carry  out  the  intent  of 
the  legislature,  whenever  they  manifestly  do  that  which 
was  not  intended,  whether  honestly  or  dishonestly,  they 
do  what  is  not  authorized  hy  the  statute. 

The  only  question  then  is,  did  the  commissioners  include 
the  lands  of  the  appellants  without  authority  to  do  so ; 
or,  in  other  words,  could  the  lands  of  any  of  the  appel- 
lants be  benefited  by  the  improvements  contemplated^^  or 
by  any  of  them. 

From  the  foregoing  .conclusions  it  would  follow  that, 
inasmuch  as  the  county  court  had  the  right  to  review  the 
assessment,  and  to  vacate  it  as  to  lands  not  benefited,  and 
as  it  has  decided  that  none  of  the  lands  of  any  of  the  ap- 
pellants were  or  could  be  benefited  thereby,  and  has  set 
it  aside  for  that  reason,  we  should  not  reverse  its  decision; 
because,  if  it  had  jurisdiction  of  the  question,  its  judg- 
ment should  stand. 

But  if  I  am  wrong  in  this,  the  testimony  before  the 
county  court  abundantly  supports  the  decision. 

The  waters  of  the  Indian  river  and  of  Black  creek 
empty  into  the  head  of  Black  lake,  not  far  distant  from 
each  other,  but  at  different  points,  and  at  a  distance  of 
twenty  or  twenty-five  miles  from  the  outlet  of  the  lake 
and  Eel  weir  rapids.  They  have  no  connection  with  each 
other,  except  that  the  waters  of  each  unite  in  the  lake. 
Black  creek  is  a  small  stream,  and  there  is  a  shoal  or  ob- 
struction in  its  bed,  of  a  permanent  character,  very  near 
where  it  empties  into  the  lake,  and  upon  which,  at  low 
water,  the  depth  was  only  about  ten  inches,  so  that  the 
top  of  this  shoal  was  at  least  one  foot  and  eight  inches 
above  the  level  of  the  contemplated  reduction  at  Eel  weir 
rapids,  and  without  removing  the  material  which  consti- 
tuted the  shoal,  the  water  above  it  in  the  stream,  at  low 
water,  could  not  be  reduced  more  than  ten  inches. 

Farther  up  Black  creek,  and  below  where  Plessis  creek 
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unites  with  it,  is  another  shoal,  filling  the  creek  and  ex- 
tending down  about  one  mile,  with  a  firm  gravel  and  clay 
bottom,  and  the  bed  of  the  creek  there  is  about  three  and 
a  half  feet  higher  than  the  contemplated  reduction  of 
Black  lake,  and  one  foot  higher  than  the  ordinary  level 
of  the  water  in  the  lake,  and  upon  which  shoal,  in  ordin- 
ary water  in  the  summer  season,  there  is  only  about  five 
or  six  inches  of  water  trickling  through  the  stones ;  and 
still  higher  up  the  stream  there  is  another  shoal  of  equal 
height,  at  the  forks  of  Black  and  Plessis  creeks. 

It  is  apparent,  therefore,  that  while  these  shoals  remain, 
(and  the  act  did  not  provide  for  their  removal  or  reduc- 
tion,) the  land  of  the  appellants  could  not  be  benefited 
by  the  improvement ;  for  all  the  lands  of  the  appellants 
were  situated  some  miles  above  tbe  upper  shoal,  and  there 
are  also  other  shoals  on  Plessis  creek,  below  a  portion  of 
the  lands  of  the  appellants  which  are  assessed;  and  in 
addition  to  those  facts,  the  testimony  of  the  witnesses, 
including  at  least  one  of  the  witnesses  for  the  relators, 
shows  that  in  their  judgment  the  contemplated  improve- 
ment could  not  benefit  those  lands. 

The  decision  of  the  county  court  was  correct,  and  the 
writ  of  certiorari  should  be  quashed,  with  costs. 

[OsoNDAGA  Obnbbal  Tbbk,  OctoboF  1,  1867.  Morgan^  Bacon,  JFotUr  and 
MuUin,  Justices.] 
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HHiere,  in  an  action  brought  against  a  corporation  by  one  of  its  laborers  em- 
ployed in  blasting,  for  an  iiyary  occasioned  by  the  prematnre  discharge  of  a 
blast,  loaded  with  a  newly  invented  powder,  which  he  was  directed  to  use 
by  the  defendant's  foreman  or  superintendent,  the  complaint  alleged  that  the 
company  ftimished  the  powder  for  use  in  its  ordinary  and  appropriate  busi- 
ness ;  that  its  superintendent  directed  its  use  by  the  plaintiff,  in  such  busi- 
ness I  that  it  had  never  been  used  as  an  explosive,  in  blasting,  and  was,  in 
tuAj  unfit  and  unsafe  for  such  use ;  and  that  the  pluntiff  was  ignorant  of  its 
dangerous  properties ;  ffddf  on  demurrer,  ^hat  a  right  of  action  was  unques- 
tionably stated. 

Hdd,  obo,  that  the  risk  of  personal  izOuiy  in  blasting  with  the  ordinary  appli- 
ances used  for  that  purpose,  the  plaintiff  asstuned,  under  his  contract  with 
the  company,  to  labor  in  that  employment;  but  not  those  risks  attendant 
upon  the  use  of  an  unusual,  untested  and  exceedingly  dangerous  article 
which  could  not  be  tamped  without  inevitable  explosion;  the  dangerous 
quality  of  which  was  unknown  to  him. 

That  it  was  gross  negligence  in  the  company  to  furnish  such  an  article  for  the 
laborer's  use,  without  giving  him  information  in  that  particular ;  whether  the 
company  was  aware  of  its  dangerous  quality,  or  furnished  it  for  use  without 
having  taken  any  steps  to  obtain  such  knowledge. 

Whens  the  complaint  averred  that  H.  was  the  managing  agent  and  superin- 
tendent of  the  company ;  that  the  powder  for  blasting  was  ftimished  by  the 
company  through. him ;  and  that%e  furnished  the  same  to  the  plaintiff  for 
use ;  SeU  that  these  allegations  of  fact  were  equivalent  to  a  direct  and  sim- 
ple averment  that  the  defendant  ftimished  the  powder  to  the  plaintiff  for 
use;  notwithstanding  the  allegation  that  the  agent,  when  he  directed  its  use 
by  the  plaintiff,  informed  the  latter  that  he  wished  to  test  it  for  blasting  pur- 
poses, assuring  him  that  it  could  be  used  with  perfect  safety. 

That  the  directions  and  assurances  of  the  managing  agent  and  superintendent 
were  those  of  the  company ;  and  even  if  he  had  no  such  authority  in  fact  as 
he  assumed  to  exerdse,  yet  inasmuch  as  his  acts  came  vrithin  the  general 
scope  of  his  powers  and  duties,  the  company  was  bound  by  them,  in  the 
absence  of  any  notice  to  those  with  whom  he  dealt  that  he  was  acting  in  his 
own  behalf,  and  not  in  the  business  of  his  principal. 

That  the  negligence  and  misconduct  of  the  managing  agent  was  that  of  the 
company ;  and  that  he  having,  in  fact  and  in  law,  authorized  and  directed 
the  act,  it  did  not  lie  with  the  company  to  deny  all  liability  to  a  servant,  free 
lh>m  blame,  who  should  suffer  injury  therefrom. 

Where  the  principal  authorisses  and  directs  itj  the  misconduct  of  his  agent  is 
his ;  and  he  is  not  discharged  from  liability  to  his  servant  who  is  iivjured 
thereby,  because  he  employed  another  servant  as  an  instrumentality  in  car- 
rying his  purpose  Into  effect. 
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THIS  is  an  appeal  from  an  order  overmling  a  demnrrer 
to  the  complaint 

The  action  is  brought  by  a  laborer  of  the  company,  em- 
ployed in  blasting,  for  an  injury  occasioned  by  the  prema- 
ture discharge  of  a  blast,  loaded  with  a  newly  invented 
powder,  which  he  was  directed  to  use  by  the  defendant's 
foreman  or  superintendent;  Which  powder,  it  was  alleged, 
was  unsafe,  had  never  been  tested  as  an  explosive,  and 
could  not  be  tamped  for  blasting  without  exploding.  The 
plaintiff,  as  is^  also  averred,  was  ignorant  of  its  dangerous 
quality ;  and  was  informed  by  the  superintendent  that  it 
was  a  safe  article  for  use. 

The  grounds  of  demurrer  are,  that  it  appears  from  the 
complaint  itself,  firstj  that  the  injury  complained  of  was 
occasioned  by  the  negligence  and  misconduct  of  a  fellow 
servant  engaged  in  the  same  general  business ;  and,  secandy 
that  there  was  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  following  opinion  was  given  by  the  justice  at  special 
term.  « 

PoTTEB,  J.  The  complaint  is  for  damages  done  to  the 
plaintiff^  by  the  defendants'  negligence.  It  charges  that 
the  defendants  are  a  corporation ;  that  one  Otis  T.  Hall 
has  charge  and  control  of  the  defendants'  works,  mines 
and  men  employed  therein,  as  principal  agent  and  super- 
intendent; that  the  plaintiff  was  a  miner  by  trade  and  was 
to  work  for  the  defendants  as  such  miner,  under  the  direc- 
tion, management  and  control  of  said  Hall  as  such  agent 
and  superintendent;  that  it  was  the  plaintiff's  duty  to 
pack  and  tamp  blasting  powder  into  the  holes  drilled  into 
the  ore  and  rock,  to  blast  out  the  ore  to  discharge  it  from 
the  main  body  of  ore  in  the  mine ;  and  that  powder  was 
furnished  to  the  plaintiff  for  that  purpose  by  the  defend- 
ants' said  agent.  Hall.  That  said  Hall  carelessly,  and 
negligently,  and  without  first  informing  himself  whether 
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it  could  safely  be  used  for  blasting,  took  to  the  defendants' 
said  mine,  two  cases  of  a  iiewly  invented  powder,  which 
he,  said  Hall,  informed  the  plaintiff  he  (H!all)  wished  to 
test,  and  directed  the  plaintiff  to  charge  a  hole  drilled  for  a 
blast  with  that  powder,  to  test  its  power.  That  the  plaintiff 
objected  to  so  doing,  on  the  ground  that  he  knew  nothing 
about  it;  that  said  Hall  then  wrongfully  and  negligently  in- 
formed the  plaintiff  that  it  was  perfectly  safe,  and  insisted 
upon  the  plaintiff's  using  it;  that  the  plaintiff  thereupon 
took  a  sufficient  quantity  of  said  powder  to  charge  a  hole 
drilled  in  said  mine  for  a  blast,  and  while  tamping  the 
same  it  exploded,  severely  injuring  the  plainti£^  so  that  he 
was  made  blind,  and  setting  forth  the  extent  of  the  injury. 
The  plaintiff  also  alleges  that  said  powder  had  never  before 
been  tested  for  blasting  purposes ;  that  it  was  not  safe  to 
be  used  for  that  purpose,  but  on  the  contrary,  the  plaintiff 
alleges  that  it  could  not  be  tamped  into  a  hole  for  blasting 
without  exploding ;  of  all  which  the  plaintiff  was  ignorant ; 
and  that  by  reason  of  the  wrongful,  careless  and  negligent 
acts  of  the  defendants'  said  agent  and  superintendent|  he 
was  damaged,  &c. 

The  defendants  set  up  five  causes  of  demurrer : 

Ist.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2d.  That  the  plaintiff's  acts  contributed  to  the  injury. 

3d.  That  the  plaintiff  was  not  free  from  fault,  and  had 
not  alleged  that  he  was  free  from  negligence. 

4th.  That  the  injuries  were  caused  by  the  carelessness 
and  fault  of  the  plaintiff,  or  by  the  carelessness  and  fault 
of  the  plaintiff  and  a  co-servant  or  laborer  with  the  plaintiff, 
or  by  the  carelessness  and  fault  of  a  co-laborer  and  servant 
with  the  plaintifil 

5th.  That  the  injuries  were  not  caused  in  any  way  by  the 
fault,  negligence  or  carelessness  of  the  defendants. 

I  understand  the  rule  under  the  Code  to  be,  that  how- 
ever inartificially  stated,  if,  from  all  the  facts  stated  in  a 
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complaint,  the  court  can  discover  in  the  complaint  a  cause 
of  action,  the  demurrer  should  be  overruled.  The  system 
of  pleading  under  the  Code  was  designed  as  a  remedial 
one  to  cure  technicalities,  secure  simplicity,  and  to  relieve 
parties  from  losses  by  reason  of  the  unskilfulness  of  their 
professional  advisers  in  pleading.  The  difficulty  that  falls 
upon  the  court  in  this  case  is,  to  find  by  an  analysis  of  all 
the  statements  in  the  complaint,  whether  a  cause  of  action 
is  stated  against  the  defendants. 

If  the  acts  charged  are  shown  to  be  the  acts  of  the  defend- 
ants, I  think  a  cause  of  action  is  stated.  This  involves  the  ex- 
amination of  the  first  and  fifth  causes  of  demurrer  together. 
It  is  stated  in  the  complaint,  (though  we  give  a  little  trans- 
position of  the  order  of  statement,)  and  it  must  be  assumed 
to  be  true  on  demurrer,  that  the  defendants  are  a  corpora- 
tion ;  that  Otis  T.  Hall  was  their  principal  agent  and  su-* 
perintendant  in  their  business  of  mining;  and  that  he  had 
the  charge  of  their  works  and  mines,  and  of  the  men  in 
their  employ.  That  the  plaintiff's  business  was  that  of  a 
miner  J  that  he  was  at  work  for  the  defendants^  under 'the 
direction,  management  and  control  of  the  said  Hall,  as  the 
defendants'  agent  and  superintendent ;  and  that  the  duty 
of  the  plaintiff  was  to  pack  and  tamp  blasting  powder  into 
holes  drilled  into  the  ore  in  the  defendants'  mine.  That 
said  Hall  carelessly  and  negligently  took  two  cases  of  a 
newly  invented  powder,  and  directed  the  plaintiff  to  tamp 
with  that  powder  a  hole  drilled  in  said  ore  for  a  blast,  and 
test  its  power;  that  said  Hall  wrongfully,  carelessly  and 
negligently  informed  the  plaintiff'  that  such  powder  was 
perfectly  safe  for  blasting ;  that  said  Hall  had  not  first  in- 
formed himself  whether  the  said  powder  could  be' safely 
used  for  blasting ;  that  the  plaintiff  thereupon  took  a  quan- 
tity of  said  powder  to  charge  the  hole  so  drilled  for  a  blast, 
and  that  while  tamping  the  same  it  exploded,  and  caused 
the  injuries  to  the  plaintiff,  complained  of;  that  said  pow- 
der had  never  before  been  tested  for  blasting,  and  was  not 
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safe  to  be  need  for  that  purpose,  but  on  the  contrary,  such 
powder  could  not  be  tamped  into  a  hole  so  drilled  for 
blasting,  without  explosion ;  and  the  plaintiff  avers,  that  by 
reason  of  the  wrongful,  careless  and  negligent  acts  of  the 
defendants'  said  agent,  he  sustained  the  said  injuries,  &c. 

If  these  allegations  are  legally  equivalent  to  a  charge 
that  the  defendants  committed  the  negligent  and  wrongful 
acts  set  forth,  the  complaint  sets  forth  a  cause  of  action ; 
otherwise  not  It  is  the  settled  law  of  this  State,  that  a 
master  is  liable  to  his  servant  for  any  injury  happening  to 
him  from  the  misconduct  or  personal  negligence  of  the 
master;  and  this  negligence  may  consist  in  the  employ- 
ment of  unfit  and  incompetent  servants  and  agents,  or  in 
the  furnishing  far  the  work  to  be  done,  or  for  the  twe  of  the 
servant,  machinery  or  other  implements  and  facilities  improper 
and  unsafe  for  the  purposes  to  which  they  are  to  he  applied, 
{Wright  V.  N.  T.  Cent.  Bailroad  Co.,  25  K  T.  Bep.  565-6.) 
Personal  negligence  is  the  gist  of  action,  and  the  master  is 
liable,  where  he  knew,  or  ought  to  have  known,  the  defects 
which  occasioned  the  injury. 

The  corporation  in  this  case  is  the  master,  and  the 
plaintiff  was  their  servant.  The  master  in  this  case  being 
a  corporation,  can  only  speak  and  act  by  its  agent.  And 
in  such  cases  the  master  who  acts  only  by  agents,  will  be 
liable  for  the  acts  of  an  agent  who  is  authorized  and  who 
acts  as  the  directing  power  of  the  master,  when  the  agent 
is  exercising  only  such  directing  power  as  the  master,  if 
an  individual,  would  exercise  over  servants  bound  to  obey 
his  commands.  If  this  were  not  so,  corporations  who  are 
masters  would  never  be  liable  for  injuries  to  an  employee, 
because  the  directing  power  of  a  corporation  is,  and  must 
of  necessity  always  be,  an  employee  and  servant.  The 
law  would  not  then  put  corporations  upon  an  equality  of 
responsibility  with  private  individuals  who  are  placed  in 
the  position  of  masters.  The  ordering,  or  commanding 
agent,  or  power  of  a  corporation,  whose  duty  it  is  to  giv^ 
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the  control  and  direction  to  all  other  serFants,  is  not  to  he 
regarded  as  the  mere  co-servant  or  co-lahorer  of  those 
whom  he  so  directs  and  controls,  and  whose  orders  they 
all  obey ;  he  has  no  equal.  The  master  who  entrusts  the 
whole  charge  of  supplying  machinery,  materials,  and  fa- 
cilities of  conducting  his  business  to  a  servant  or  agent, 
instead  of  doing  it  in  person,  is  responsible  for  the  negli- 
gence and  carelessness  of  such  directing  servant  or  agent 
This  is  too  clear  a  proposition  to  require  discussion;  it 
would  be  monstrous  if  it  were  otherwise.  I  do  not  under- 
stand this  proposition  to  be  in  conflict  with  the  rule  laid 
down  in  Wright  v.  N.  F.  GenU  BaUroad  Co,^  {supra,)  The 
foreman  of  the  work,  or  general  superintendent  of  the 
work,  may  be,  and  ordinarily  is,  also  a  co- workman  and  co- 
laborer.  I  think  the  character  of  the  agent  and  superin- 
tendent in  the  case  before  us,  as  described  in  the  complaint, 
(though  a  servant,)  is  not  that  of  a  co-servant,  or  a  co-laborer, 
in  the  common  acceptation  of  those  terms ;  he  is  the  princi- 
pal agent,  and  superintendent  of  the  defendants'  business; 
he  had  charge  and  control  of  their  works,  mines  and  men  ; 
he  speaks  the  language  of  the  master;  he  issues  their 
orders ;  he  has  the  charge  of  their  works  and  their  men ; 
he  is  their  mouth-piece — their  interprpreter.  Their  voice 
is  silent ;  he  only  speaks  their  will,  not  the  will  of  a  sub- 
ordinate; his  act  is  their  act;  his  directions  and  orders  are 
their  directions  and  orders ;  they  can  speak,  order,  control 
in  no  other  way.  If  he  is  a  co-servant,  co-laborer,  co- 
employee,  of  a  master,  it  is  a  master  who  can  speak  and 
act  only  by  such  a  servant,  who  speaks  and  acts  for  them. 
^^  Qui  facit  per  aliumy  faeit  per  se^''  is  an  established  maxim, 
and  has  its  application  here  in  the  question  of  control. 

I  take  it  then  that  the  act  of  Hall,  in  the  matter  in  ques- 
tion, was  the  act  of  the  defendants.  They  intrusted  him 
with  a  master's  power  and  responsibility,  and  the  facts 
stated  in  the  complaint  show  these  acts  to  be  the  acts  of 
the   defendants;   that  the  way  the  defendanti  furnished 
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powder  for  the  blasting  was  by  their  principal  agent  and 
superintendent ;  that  they  were  bound  by  his  acts  in  this 
regard ;  that  they  were  liable  for  their  own  misconduct  and 
negligence  as  exercised  or  omitted  to  be  exercised  by  him ; 
that  it  is  sufficiently  charged,  in  this  respect,  that  their 
negligence  consisted  in  the  employing  of  a  careless,  negli- 
gent, and  an  unfit  servant  to  do  their  business,  and  in  their 
furnishing,  by  such  servant,  unfit  and  unsafe  powder  for 
blasting ;  that  they  did  not  know  it  to  be  safe,  and  by  their 
intrusted  servant  they  represented  it  to  be  safe ;  that  they 
ought  to  have  known  its  character,  before  they  provided  it 
and  directed  its  use ;  and  that  in  the  omission  to  inform 
themselves  in  this  regard,  and  directing  the  use  of  such  a 
hazardous  article  in  the  absence  of  knowledge,  and  which 
use  resulted  in  the  injury  complained  o^  they  were  cul- 
pably negligent. 

The  complaint  would  have  been  more  artistic  had  it 
alleged  directly,  in  terms,  that  the  injury  was  occasioned 
by  the  defendants,  or  by  their  servants,  and  it  would  not 
then,  I  think,  have  suggested  a  demurrer.  Under  such  a 
complaint,  the  negligence  of  Hall,  their  servant,  could  have 
been  proved,  and  such  proof  would  have  created  a  liability. 
(PatterMfi  v.  WaleSy  28  Ung.  Law  and  Eq.  56.)  But  I 
think  the  allegations  in  the  complaint,  when:  analyzed,  are 
equivalent  to  that,  and  by  the  system  of  pleading  under 
the  Code,  is  sufficient. 

The  other  causes  of  demurrer  are  not  well  taken.  I 
think  the  complaint  sets  forth  a  cause  of  action. 

The  demurrer  was  overruled,  and  the  defendant  ap- 
pealed. 

.  Waldo  it  Tobejfj  for  the  appellant 

The  complaint  does  not  charge  that  the  injuries  were 
caused  by  the  fault  of  the  defendant,  but  throughout 
charges  the  same  to  have  been  wholly  caused  by  the 
careless,  negligent  act  of  the  defendant's  agent.    It  does 
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not  charge  that  the  defendant  famished  this  powder,  or 
that  it  was  used  to  the  knowledge  or  with  the  consent  of 
the  defendant.  On  the  contrary,  it  expressly  charges  that 
the  agent  procured  the  powder. 

The  complaint  does  not  charge  that  the  defendant's 
agent  was  incompetent,  or  that  the  defendant  was  guilty 
of  any  negligence  in  the  employment  of  the  agent. 

L  An  employer  is  not  responsible  to  those  in  his  employ 
for  injuries  resulting  from  the  negligence  or  misconduct 
of  a  fellow  servant  engaged  in  the  same  general  business. 
( Wright  v.  K  T.  Cent.  Bailroad  Go,,  25  N.  F.  jRep.  562.) 

IL  The  rule  is  the  same,  although  the  grades  of  the 
employees  are  different,  and  the  person  injured  is  subject 
to  the  directions  and  general  control  of  him  by  whose  act 
the  injury  is  caused.  {Wright  v.  N.  T.  Cent.  Bailroad  Oo.y 
25  N.  T.  Bep.  562.  Warner  v.  Urie  BaUway  Co.,  39  id  468. 
Faulkner  v.  Erie  Bailway  Co,,  49  Barh,  324.  Hand  v.  Ver* 
mont  Cent.  Bailroad  Co.,  32  Vt  Bep.  473.  Wilson  v.  Merry, 
L.  B,,  3  Scotch  App.  326.  G-alagher  v.  Piper,  16  0.  B.  ^N.  S.\ 
669.)  In  this  last  case  cited,  the  plaintiff  a  workman,  ap- 
plied to  the  foreman  for  more  materials  to  build  a  scaffold- 
ing, and  the  foreman  applied  to  the  general  manager,  who 
refused,  saying  the  plaintiff  might  get  along  as  best  he 
might.  The  jury  found  a  special  verdict,  that  the  scaffold- 
ing was  insufficient  and  unsafe,  to  the  knowledge  of  both 
foreman  and  general  manager,  but  not  to  the  knowledge 
of  the  defendants,  and  that  the  plaintiff  was  guilty  of  no 
negligence.  The  verdict  was  set  aside,  on  the  ground 
that  the  negligence  causing  the  injury  was  on  the  part  of 
a  fellow  servant. 

in.  The  complaint  shows  that  the  plaintiff's  acts  and 
conduct  contributed  to  the  injury,  and  hence  he  can't  re- 
cover. (  Wilds  V.  Hudson  Biver  Bailroad  Co.,  24  N.  T.  Bep. 
430.     Brown  v.  Maxwell,  6  Hill,  592.) 

rV.  An  employer  is  never  liable  for  the  negligent  or 
willful  acts  of  the  servant,  when  the  servant  is  not  engaged 
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in  the  line  of  his  duty  in  the  scope  of  his  employment 
{Dwnlap's  Paley  on  Agency ^  295,  296,  298.)  It  was  not  in 
the  line  of  the  duty  of  either  the  plaintiff  or  Hall  to  ex- 
periment in  testing  the  qualities  of  an  untried  powder. 

O.  M.  Beekwith  &  SaUy  for  the  respondent 
L  The  Code  prescribes  the  manner  of  pleading.  The 
complaint  is  to  contain  ^'  a  plain  and  concise  statement  of 
the  facts,  without  unnecessary  repetition."  Under  this 
rule  the  plaintiff  may,  and  should  in  all  special  cases,  spread 
out  the  facts  truthfully^  which  constitute  his  cause  of  ac- 
tion, and  if  as  a  conclusion  of  law  therefrom  he  shows  a 
good  cause  of  action,  his  complaint  is  good  in  form  and 
substance.  The  plaintiff  in  this  case  has  stated  the  facts 
constituting  his  cause  of  action,  and  the  defendant  admits 
that  these  facts  are  truthfully  stated.  What  then  is  the 
conclusion  of  law  to  be  derived  from  these  admitted  facts  ? 
to  wit :  1st  The  defendant  was  a  corporation,  (who  can 
speak  and  act  through  its  officers  only.)  2d.  Otis  T.  -Hall 
was  its  general  agent  and  superintendent,  and  had  the  man- 
agement and  control  of  the  defendant's  business,  and  of  all 
the  men  employed  in  the  works  of  the  defendant.  3d.  The 
plaintiff  was  a  miner  for  thb  defendant,  under  the  direc- 
tion, management  and  control  of  Hall,  as  such  agent,  &c. 
4th.  That  the  plaintiff's  duty  was  to  pack  and  tamp  pow- 
der for  blasting,  .&c.  5th.  That  powder  for  that  purpose 
was  furnished  by  the  defendant  through  said  Hall,  as  such 
agent,  &c.  6th.  That  in  January,  1868,  Hall  negligently 
and  carelessly  supplied  a  powder  that  could  not  safely  be 
used  for  blasting.  7th.  That  Hall  directed  the  plaintiff  to 
use  it,  and  carelessly,  negligently  and  wrongfully  repre- 
sented it  as  safe  to  use,  and  that  the  plaintiff  obeyed  Hall 
and  tried  to  use  it  8th.  That  while  tamping  it,  it  ex- 
ploded and  caused  the  injury  complained  of.  9th.  That 
the  powder  had  never  before  been  tested,  was  not  safe,  and 
could  not  be  tan^ped  without  exploding.     10th.  The  extent 
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of  the  injary.  We  sabmit  that  these  facts  do  constitate  a 
good  caase  of  action  against  the  defendant  in  this  action. 

n.  Does  the  complaint  show  that  the  plaintiff  contrib- 
uted to  his  injary  through  his  own  negligence  ?  Was  it 
negligence  on  the  part  of  the  plaintiff  to  carefully  ask  the 
company,  through  Iheir  agent^  if  the  materials  given  him 
to  work  with  were  safe  ?  And,  again,  was  it  negligence 
in  the  plaintiff,  after  having  been  positively  informed  by 
the  company  of  the  safety  of  the  powder,  to  use  it  ?  or  was 
it  simply  the  obedience  that  is  due  from  a  subordinate  to 
his  superior,  from  a  servant  to  his  master  ?  In  the  mining 
case  of  Fattersan  v.  Wallace^  (28  Eng.  Law  and  Eq.  48,)  the 
managing  superintendent  Sued  den,  told  Patterson  that  it 
would  be  perfectly  safe  for  him^  Patterson,  to  put  his  bed 
under  the  stone  which  subsequently  fell  and  destroyed  his 
life,  and  the  court  held  the  company  liable  for  the  acts  of 
SneddeUj  their  manager;  for  the  inference  to  be  drawn  from 
his  words  as  he  intended,  and  as  Patterson  understood 
was,  "  it  is  perfectly  safe ;"  "  you  will  not  incur  any  risk  in 
pursuing  your  usual  labors  in  consequence  of  this  stone ;" 
<< there  is  no  danger;"  or  in  the  language  of  Otis  T.  Hall, 
the  defendant's  mouth-piece,  when  asked  by  the  plaintiff 
in  reference  to  the  powder  that  blew  him  up,  said  ^^itu  aU 
right' ^  A  protracted  association  of  servant  and  master, 
where  no  evidence  of  a  master's  carelessness  has  happened 
to  have  made  itself  manifest  to  that  particular  servant, 
tends  to  create  a  confidence  in  the  servant  as  to  the  careful- 
ness of  his  master,  be  he  in  fact  ever  so  negligent  Was 
it  then  negligence  in  the  plaintiff,  after  having  conferred 
with  the  defendant's  agent  as  to  the  safety  of  the  materials 
put  into  his  hands,  to  rely  upon  the  judgment  of  his  supe* 
rior  and  obey  his  commands  ?    We  submit  that  it  was  not. 

in.  It  was  not  necessary  to  aver  that  the  plaintiff  was 
not  negligent,  nor  that  his  conduct  did  not  contribute  to 
the  injury.  1st.  The  plaintiff  discloses  all  the  facts  in  the 
case.    These  facts  negative  the  idea  of  negligence  in  him, 
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or  that  his  volantary  act  contribated  to  the  injury.  All 
that  plaintiff  did  by  the  express  direction  of  the  defendant 
or  Hall,  was  the  act  of  the  defendant  and  not  of  the  plain- 
tiff. 2d.  A  plaintiff  is  required  to  plead  in  his  complaint 
every  fact  necessary  to  be  proven  to  maintain  his  action, 
and  nothing  more.  He  is  not  required  to  anticipate  any 
defense.  3d.  Negligence  in  the  plaintiff  can  only  be  proven 
under  an  allegation  of  such  negligence  in  his  answer;  it  is 
an  affirmative  defense.  The  plaintiff  need  not  prove  that 
he  was  not  negligent  The  defendant  must  prove  such 
negligence,  if  he  would  use  such  defense.  (11  Abb.  270. 
19  Sow.  Pr.  370.) 

lY.  Does  the  complaint  show  that  the  injury  was  caused 
by  a  co-laborer  or  co-servant^  and  not  by  the  defendant's 
negligence?  Was  the  general  managing  agent,  Otis  T. 
Hall,  a  co-laborer  with  the  plaintiff?  The  word  '*  co,"  from 
the  Latin  "  con,"  meaning  "  together,"  "  with,"  and  pre- 
fixed to  ^'  labor,"  denotes  a  companionship.  Was  Otis  T. 
Hall  a  fellow-laborer,  a  fellow-servant  with  Dennis  Spel- 
man  in  the  mines  ?  Did  he  blast  ?  Did  he  tamp  ?  Did 
he  hoist  materials,  dig,  or  do  anything  that  would  leave  a 
reasonable  supposition  of  his  being  an  associate  in  the 
business  ?  No.  It  seems  to  us  that  the  relation  of  Hall 
to  the  Fisher  Iron  Company  was  precisely  the  same*  as 
that  of  Snedden  in  the  case  above  cited,  and  wherein  Lord 
Brougham  in  his  learned  opinion  says:  '^Snedden  was 
the  manager  of  the  company,  and,  beyond  all  doubt,  for 
his  negligence  the  company  are  responsible."  Here  Hall 
was  more  than  an  agent,  ffe  woi  manager;  and  for  the 
purpose  in  question,  or  for  any  other  purpose  connected 
with  the  mines,  was  the  Fisher  Iron  Company  itself.  He 
directed  the  works,  hired  and  paid  the  men,  bought  and 
paid  for  the  material  that  was  used  in  carrying  on  the 
business  of  the  mines,  sold  and  received  pay  for  the  pro- 
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ducts  of  the  miDes^  was  the  general  business  managing 
agent  of  the  concern. 

The  rule  ''that  a  principal  is  not  liable  to  an  agent  or 
servant  for  an  injury  sustained  by  him  in  consequence  of 
the  misfeasance  or  negligence  of  another  agent  or  servant 
of  the  same  principal^  while  engaged  in  the  same  general 
business/'  does  not  apply  here,  any  more  than  in  the  case 
of  Keegan  v.  The  Western  RaUroad  Corp.,  (4  Sdd.  175.) 
Hall  was  not  an  agent  of  the  company  for  any  particular 
and  specified  purpose.  If  he  had  been,  the  case  might 
have  been  different^  and  have  come  under  the  above  rule. 
Chancellor  Kent,  in  his  Commentaries,  (vol  2,  p.  306,) 
speaking  of  corporations,  says :  ''  All  the  individuals  com- 
posing a  corporation,  and  their  successors,  are  considered 
in  law  a%  hut  one  person'^  It  must  necessarily  be  so^  for 
the  security  and  harmony  of  all  business  relations.  ISo 
ten  men  or  twenty  can  all  run  a  mine,  all  giving  specific 
directions  and  instructions,  according  to  each  one*s  own 
understanding  or  idea  of  the  business  to  be  conducted. 
It  must  be  done  by  the  whole  company  as  one  man.  And 
how  is  this  to  be  done,  except  by  employing  a  general 
business  managing  agent,  as  did  the  Fisher  Iron  Company, 
in  the  person  of  Otis  T.  HaUy  and  as  such  representative 
agent  his  acts  are  their  acts,  his  successes  their  successes, 
his  misfortunes  their  misfortunes,  his  negligence  their  negli- 
gence. ''  A  general  agent,*'  says  Parsons,  {Parsons  on  Oont. 
39,  40,)  ''  is  one  authorized  to  transact  all  his  principal's 
business,  or  aU  his  business  of  a  particular  kind,*'  And, 
again,  ''if  a  particular  agent  exceed  his  authority,  the 
principal  is  not  bound,  but  if  a  general  agent  exceed  his 
authority,  the  principal  is  bound"  Kent  (2  Com.  835) 
holds  substantially  the  same  language.  He  says :  "  There 
is  a  very  important  distinction  on  this  subject  of  the  pow- 
ers of  an  agent,  between  a  general  agent  and  one  appointed 
for  a  special  purpose.  The  acts  of  a  general  agent,  or  one 
whom  a  man  puts  in  his  place,  to  transact  all  his  business 
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of  a  particalar  kind,  at  a  particular  place,  unU  bind  hi$ 
prineipalj  so  long  as  he  keeps  within  the  general  scope  of 
his  authority,  though  he  may  act  contrary  to  his  private 
instructions,  and  the  rule  is  necessary  to  prevent  fraud  and 
encourage  confidence  in  dealing.  But  an  agent  consti- 
tuted for  a  particular  purpose,  and  under  a  limited  power, 
cannot  bind  his  principal  if  he  exceeds  that  power."  Here 
HaU  fva%  not  a  particular  agent  In  the  case  of  Wright  v. 
N.  T.  GenL  BaUroad  Co.,  (25  N.  7.  Bep.  562,)  Upton  was 
the  particular  agent,  particularly  employed  for  a  specific 
purpose — ^in  the  language  of  the  court,  ^^the  managing 
agent  of  engineers,  and  the  person  authorized  by  the  de- 
fendant to  employ  engineers."  HaU  was  the  managing 
agent  of  all  the  business  of  the  ^*  Fisher  Iron  Company,'' 
connected  with  their  mines  in  the  town  of  Moriah.  He 
was  not  particularly  authorized  to  deal  out  powder  and 
implements  of  work  to  the  miners ;  he  could  hire  and  dis- 
miss, call  and  recall,  order  or  retract  his  commands.  He 
was  in  fact  supreme.  In  what  respect  then,  we  ask,  were 
his  acts  distinct  from  the  acts  of  the  company  he  repre- 
sented ?  Wherein  did  his  negligence  differ  from  the  neg- 
ligence of  the  company  ?  Why,  by  the  very  nature  of  hjfi 
occupation,  he  must  have  been  their  legal  representative, 
and  as  such  the  company  were  bound  by  his  acts.  Having, 
then,  as  it  seems  to  us,  shown  clearly  the  position  of  the 
defendants'  agent,  Otis  T.  Hall,  and  identified  him  with 
the  Fisher  Iron  Company  itself,  it  leaves  our  position  ap- 
parent, viz :  The  defendants,  as  one  individual,  hired  the 
plainti^  Dennis  Spelman,  to  work  in  their  mines  in  the 
town  of  Moriah,  Essex  county,  ^ew  York,  and  by  reason 
of  the  dangerous  character  of  the  business  engaged  in, 
were  bound,  upon  employing  him — ^and  it  was  a  part  of  the 
the  contract  whereby  the  price  of  wages  was  materially 
affected — ^to  furnish  him  with  safe  and  suitable  tools  and 
materials  to  work  with,  and  use  ordinary  care  in  the  selec- 
tion of  competent  and  careful  co-laborers  and  agents. 
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(ffayden  v.  SmithvUle  Manuf.  Oc^  29  Otmn.  R.  548.  Keegan 
V.  Western  BaUroad  Carp.  4  Seld.  175.  Patterson  v.  TFat- 
laoe,  28  i^.  and  Eq.  48.  ManhaU  v.  Stewart,  33  td.  1.)  It 
remains  then  for  the  court  to  determine,  whether  it  was 
using  ordinary  care  and  diligence  in  the  case  in  question, 
for  the  defendfints  to  undertake  to  experiment  with  their 
employees  in  putting  into  their  hands  materials  in  the 
shape  of  an  unknown  and  untried  powder,  that  had  never 
been  tested  before,. and  for  the  sake  of  gratifying  a  whim, 
or  for  a  pecuniary  gain  to  themselves,  endanger  the  lives 
of  their  servants  and  workmen. 

V.  If  the  Fisher  Iron  Company  are  not  responsible  to 
the  plaintiff  for  the  injury  he  sustained  by  the  aforesaid 
negligence,  we  would  inquire  in  what  manner,  by  what 
circumstances,  can  a  corporation  ever  be  held  responsible 
to  its  servants  for  any  injury  sustained  by  them.  It  was 
the  duty  of  the  company  to  furnish  safe  tools  and  material 
for  their  servants  to  work  with.  How  was  that  duty  to  be 
performed  ?  It  would  be  impracticable  for  all  the  stock- 
holders to  meet  and  purchase,  in  a  body,  these  tools,  or  the 
powder.  The  president  of  the  corporation  is,  equally  with 
Sail,  a  servant  of  the  corporation.  Was  he  a  co-servant 
with  Dennis  Spelman  ?  The  directors  of  the  corporation 
are  but  servants  whose  duty  is  prescribed  by  the  stock- 
holders, who  act  by  a  delegated  power,  as  agents,  as  repre- 
sentatives, as  servants.  The  stockholders  alone  are  the 
company  in  fact,  and  if  the  corporation  are  to  be  relieved 
from  damages  occasioned  by  the  negligence  of  Hall,  the 
same  rule  will  relieve  them  from  damages  occasioned  by 
the  negligence  of  the  president  and  directors.  And  thus 
a  corporation  may  kill  its  servants  by  the  hundred,  and 
pay  nothing,  because,  being  an  arti^cial  person,  it  cannot 
speak  or  act  negligently.  The  president  and  directors,  it 
may  be  said,  are  authorized  to  act  for  the  company  in  all 
things.  So  too  was  Hall.  Any  contract  he  made  in  his 
character  as  agent  could  be  enforced. 
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There  can  be  no  question  bat  that  for  the  negligence 
of  Hally  while  in  the  discharge  of  his  duty  as  the  general 
managing  agent  of  the  defendant,  the  defendant  is  respons- 
ible. Any  other  rule  would,  in  the  language  of  Judge 
Potter,  be  monstrous. 

By  the  Omrt^  Bockbs,  J.  On  careful  analysis  and  fair 
reading  of  the  complaint,  it  stands  averred,  as  I  think, 
1st  That  the  company  furnished  the  powder  for  use  in  its 
ordinary  and  appropriate  business.  2d.  That  its  superin- 
tendent directed  its  use  by  the  plaintiff  in  such  business. 
3d.  That  it  had  never  been  tested  as  an  explosive  in  blast- 
ing, and  was,  in  fact,  unfit  and  unsafe  for  such  use ;  and 
4th.  That  the  plaintiff  was  ignorant  of  its  dangerous  prop- 
erties. If  correct  in  thus  reading  and  construing  the 
averments  of  the  complaint,  a  right  of  action  is  unques- 
tionably stated.  It  was  held  in  Wright  v*  The  N.  T.  Cen- 
tral RaUroad  Co.y  (25  N.  T.  Hep.  562,)  that  the  master  is 
liable  to  his  servant  for  injuries  to  the  latter  occasioned 
by  reason  of  furnishing  for  the  work  to  be  done  by  him, 
or  for  his  use,  implements  and  facilities  improper  and  un- 
safe for  the  purpose  for  which  they  were  to  be  applied ; 
that  is,  in  case  the  employer  knew,  or  ought  to  have  knotvr^ 
of  the  defects  which  caused  the  iiyury,  and  the  servant 
was  ignorant  of  them.  The  authorities  bearing  on  this 
subject,  and  supporting  this  proposition,  are  collected  in 
the  case  cited,  and  here  require  no  particular  comment 

The  rule  is  clearly  established,  and  settles  the  question 
of  liability  in  this  case  against  the  defendant,  on  the  facts 
averred  in  the  complaint  The  risk  of  personal  injury  in 
blasting,  with  the  ordinary  appliances  used  for  that  pur- 
pose, the  plaintiff  assumed,  under  his  contract  with  the 
company  to  labor  in  that  employment ;  but  not  those  risks 
attendant  upon  the  use  of  an  unusual,  untested  and  ex- 
ceedingly dangerous  article,  which  could  not  be  tamped 
without  inevitable  explosion;  the  dangerous  quality  of 
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which  was  unknown  to  him.  It  was  gross  negligence  in 
the  company  to  furnish  such  an  article  for  the  laborer's 
use,  without  giving  him  information  in  that  regard.  Cer- 
tainly this  was  so  in  case  the  company  was  aware  of  its 
dangerous  quality ;  and  the  culpability  was  little  less,  in 
fact,  and  none  in  law,  in  case  the  new  explosive  was  fur- 
nished for  use  without  having  taken  any  steps  to  obtain 
such  knowledge. 

It  is  insisted  that  there  is  no  averment  that  the  powder 
was  furnished  by  the  company.  On  first  view  it  seemed 
to  me  that  this  objection  was  well  taken.  But  after  care- 
ful examination  of  the  complaint,  I  am  led  to  a  different 
conclusion.  It  is  averred  that  Hall  was  the  managing 
agent  and  superintendent  of  the  company ;  that  the  pow- 
der for  blasting  was  famished  by  the  company  through 
him,  and  that  he  furnished  this  unusual  and  unsafe  article 
to  the  plaintiff  for  use.  These  allegations  of  fact  are 
equivalent  to  a  direct  and  simple  averment  that  the  de- 
fendant furnished  the  powder  to  the  plaintiff  for  use.  Nor 
is  this  changed  in  its  legal  import  and  effect  by  the  allega- 
tion that  the  agent^  when  he  directed  its  use  by  the  plain- 
tiff, informed  the  latter  that  he  wished  to  test  it  for  blasting 
purposes,  assuring  him  that  it  could  be  employed  with 
perfect  safety. 

The  directions  and  assurances  of  the  managing  agent  and 
superintendent  were  those  of  the  company.  The  company 
could  only  act  in  these  regards  through  duly  constituted 
agencies ;  and  even  if  the  genera]  and  managing  agent  had 
no  such  authority  in  fact  as  he  assumed  to  exercise,  yet  inas- 
much as  his  acts  came  within  the  general  scope  of  his  powers 
and  duties,  the  company  was  bound  by  them,  in  the  absence 
of  any  notice  to  those  with  whom  he  dealt,  that  he  was 
acting  iu  his  own  behalf,  and  not  in  the  business  of  his 
principal.  So  it  follows  that  in  this  case  the  negligence 
and  misconduct  of  the  managing  agent  was  the  negligence 
and  misconduct  of  the  company,  in  its  strictest  sense. 
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The  agent^  as  must  be  assumed  from  the  averments  in 
the  pleading,  was  acting  in  exact  accordance  with  direc- 
tions given  by  the  company.  As  regards  the  company, 
his  principal^  he  was  doing  no  wrong.  He  was  simply  obey- 
ing instructions.  Having,  in  fact  and  in  law,  authorized 
and  directed  the  act,  it  does  not  lie  with  the  company  to 
deny  all  liability  to  a  servant,  innocent  of  blame,  who 
should  suffer  injury  therefrom.  In  this  view  it  is  not  the 
case  of  an  injury  occurring  through  the  negligence  or 
misconduct  of  a  fellow  servant,  for  which  the  principal  is 
not  liable  in  law.  Where  the  principal  authorizes  and 
directs  it,  the  misconduct  is  his,  and  he  is  not  discharged 
from  liability  to  his  servant  who  is  injured  thereby,  be- 
cause he  employed  another  servant  as  an  instrumentality 
in  carrying  his  purpose  into  effect 

^or  does  it  appear  from  the  complaint  in  this  case,  that 
there  was  contributory  negligence  on  the  part  of  the  plain- 
tiff. For  anything  that  is  alleged  in  the  pleading,  he 
acted  with  due  caution.  He  inquired,  and  was  informed 
that  the  new  explosive  was  a  safe  article  to  be  used  in 
his  business  of  blasting.  He  had  a  right  to  rest  on  this 
assurance  from  his  principal,  who  furnished  it  and  direct- 
ed  its  use.   i 

In  my  opinion,  the  order  directing  judgment  for  the 
plaintiff  on  the  demurrer  was  right,  and  should  be  affirmed, 
with  $10  costs  of  appeal,  and  disbursements. 

Order  of  special  term  affirmed,  with  $10  costs,  and  dis- 
bursements. But  with  liberty  to  the  defendant  to  with- 
draw the  demurrer,  and  answer  the  complaint  within 
twenty  days  after  service  of  the  order  of  affirmance,  on 
paying  the  costs  of  the  demurrer  and  the  costs  of  appeal. 

[ScHBNBCTADT  Gbkbbal  Tbbh,  April  5, 1870.  Bo8$kramy  Pciterj  Boekea  and 
Jamet,  Justices.] 
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his  wife,  and.  William  Griffiths. 

The  old  established  role  is,  that  four  things  are  requisite  to  an  estate  by 
curtesy ;  viz.,  marriage,  actual  seisin  of  the  wife  during  coTertore,  issue, 
and  death  of  the  wife. 

The  general  rule,  according  to  the  English  law,  is,  that  the  wife  must  hare 
been  seised  in  fiict  and  in  deed,  and  not  merely  in  law,  to  entitle  the 
husband  to  his  curtesy;  and  that  there  must  hare  been  an  entry  during 
coverture. 

A  man  cannot  be  tenant  by  the  curtesy  of  a  bare  right  or  title,  or  a  rerersion, 
or  remainder  expectant  upon  any  estate  of  freehold,  unless  the  particular 
estate  be  determined  or  ended  during  the  ooveiture. 

This  rule  has  been  somewhat  relaxed  in  this  country  when  the  wife  is  the 
owner  of  waste,  wild  or  uncultiTated  lands,  not  held  adrersly ;  for  in  such 
cases  she  is  deemed  seised  in  fact,  so  as  to  entitle  her  husband  to  his 
curtesy. 

A  testator,  by  his  will,  devised  his  real  estate  to  his  children,  George  and  Maria, 
equally  to  be  divided  between  them,  in  fee,  with  the  right  of  surriTorship 
between  them,  in  case  of  the  death  of  either  without  issue.  After  the  death 
of  the  testator,  the  devisees  went  into  the  actual  possession  of  the  land, 
claiming  under  the  will,  as  tenants  in  common.  By  proceedings  under  the 
abscondhdg  debtor  act,  good  as  against  Maria,  the  undivided  possession  of 
George  in  the  farm  subsequently  passed  to  S.  G.,  and  he  and  Maria,  by 
deeds,  partitioned,  as  between  themselves,  said  farm,  until  either  of  them 
should  die  without  lawful  issue;  and  each  had  entered  into  and  was  in 
exclusive  possession  of  one  half  thereof,  separately,  before  Maria's  inter- 
marriage with  the  plaintiff;  so  that  she  was  not,  at  the  time  of  her  mar- 
riage, in  the  actual  possession  of  the  premises  assigned  to  S.  G.  by  the 
partition  deed,  or  any  portion  thereof;  nor  was  she  seised  in  fact  of  such 
portion  at  any  time  during  coverture. 

Heldf  1.  That  the  deed  from  Maria  to  8.  G.  was  a  valid  and  Innding  mstru- 
ment,  and  passed  an  absolute  estate  for  the  period  defined  therehi,  as 
against  the  grantor,  so  long  as  she  remained  undisturbed  in  the  share  released 
to  her. 

2.  That  the  plaintiff's  wife,  Maria,  not  being  seised  m  fact,  at  any  time  during 
coverture,  of  the  undivided  half  of  the  premises  conveyed  to  8.  G.,  the 
plaintiff  took  no  estate  by  the  curtesy,  therein. 

3.  That  the  defendants  were  not  estopped  by  a  judgment  obtuned  by  the 
heir  of  Maria,  after  the  death  of  the  latter,  against  8.  G.  for  the  recovery 
of  the  premises  in  question,  from  asserting  that  the  plaintiff's  wife  was  not 
seised  in  fact  of  such  premises  during  coverture. 

4.  That  the  pbdntiff  was  estopped  from -claiming  his  curtesy  in  the  premises 
in  question.    That  by  his  action  he  elected  to  take  his  curtesy  out  of  the 
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portion  of  the  estate  accepted  by  his  wife  as  her  share ;  and  hating,  by 
his  own  election,  receired  the  entire  rents  and  profits  of  aU  his  wife's  inter- 
est in  the  estate,  he  conld  not  repudiate  the  division,  or  his  acts,  and  claim 
the  rents  and  profits  of  an  nndivided  half  of  the  other  moiety. 

THIS  is  an  appeal  from  a  judgment  of  the  special  term 
in  favor  of  the  defendants. 

The  action  was  on  the  equity  side,  and  demanded  a 
judgment  declaring  that  the  plaintiff  was  seised  of  an 
estate  for  life  in  the  premises  mentioned  in  a  certain 
judgment  heretofore  rendered  in  favor  of  Tweedy  and  wife 
against  one  8.  G.  Green,  and  entitled  to  the  rents,  issues 
and  profits  of  said  premises ;  directing  that  said  Tweedy 
and  wife  assign  to  the  plaintiff  the  judgment  recovered 
against  said  Green  for  rents  and  profits,  and  also  all  claim 
against  William  Grifiiths  for  the  rents,  issues  and  profits 
of  said  premises ;  and  that  said  defendants  Tweedy  and 
wife  be  restrained,  &c. 

The  facts  are  these :  In  1824,  one  Henry  Green  was  the 
owner  of  a  farm  of  300  acres,  in  Florida,  Montgomery 
county ;  he  died  in  September  of  that  year,  leaving  a  will 
dated  the  August  previous,  by  which  he  devised  to  his 
two  illegitimate  children,  George  and  MariOj  all  his  estate, 
real  and  personal,  ^^  equally  to  be  divided  between  them, 
share  and  share  alike,  to  have  and  to  hold  unto  them,  their 
and  each  of  their  heirs  and  assigns  forever;'^  ^^and  it  is 
my  will  and  intent  that  if  either  of  my  children,  to  wit : 
Oeorye  and  Maria^  shall  die  without  lawful  issue,  that 
then  and  in  that  case  the  surviving  one,  or  survivor,  shall 
take  the  whole  of  my  said  estate  which  has  been  devised 
to  them,"  ko.  After  the  death  of  said  Henry ^  said  Oeorge 
and  Maria  went  into  the  actual  possession  of  said  farm, 
claiming  under  said  will. 

In  1830,  proceedings  were  taken  by  one  Herrick,  a 
creditor,  agailist  said  Oeorge^  as  an  absconding  debtor,  and 
such  proceedings  were  had  that  trustees  were  appointed, 
who  sold  all  the  interest  of  George  in  said  farm,  Decem- 
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ber  9th  of  that  year,  to  Samuel  G.  Green,  for  $525,  and 
gave  him  a  deed  therefor,  under  which  he  went  into  pos- 
session of  the  undivided  half  thereof. 

In  the  year  1831,  the  said  Samuel  G.  Green  and  Maria 
Green  made  a  partition  of  said  farm,  by  deed,  wherein 
they  respectively  conveyed  to  each  other  the  several  por- 
tions of  said  farm  assigned,  to  them,  to  their  heirs  and 
assigns,  *' until  either  the  said  Oeorge  Green  or  the  said 
Maria  Green  shall  (should)  die  without  lawful  issue,  and 
no  longer."  That  after  the  execution  and  delivery  of 
said  deeds,  the  said  Samuel  and  Maria^  who  had  before 
held  jointly,  each  took  possession  of,  and  Held  separately, 
the  several  parcels  assigned  to  each. 

Afterwards,  November  1831,  the  plaintiff,  Harvey  D. 
Furguson,  intermarried  with  said  Maria  Green.  Said 
Maria  Green  died  August  29th,  1832,  intestate,  leaving 
the  plaintiff,  her  husband,  and  an  only  child,  Maria  Fur- 
guson, now  the  defendant  Maria  Tweedy,  her  only  heir  at 
law,  her  surviving.  Said  George  Green  died  intestate  and 
without  issue,  in  1839,  having  never  been  married. 

Said  Maria  Green,  at  the  time  of  her  marriage  with  the 
plaintiff,  was  in  the  exclusive  possession  of  the  premises 
assigned  to  her  in  said  partition  deed,  and  the  said  Sam* 
uel  G.  Green  in  the  exclusive  possession  of  the  premises 
assigned  to  him  by  said  partition  deed ;  which  said  sev- 
eral possessions  continued  until  the  death  of  said  Maria^ 
and  after  her  death,  by  her  husband,  down  to  I^ovember, 
1862,  when  he  sold  and  conveyed  to  said  Maria  Tweedy, 
her  heirs  and  assigns,  the  said  premises  and  all  his  pos- 
session thereof  and  interest  therein,  and  delivered  to  her 
the  possession,  which  she  accepted,  and  still  retains.  The 
consideration  for  said  deed  was  $1000  cash,  a  release  of 
an  estate  in  remainder  in  a  lot  of  eight  acres  theretofore 
sold  by  the  plaintiff,  and  the  discontinuance  of  two  actions 
for  waste. 

Samuel  G.  Green,  from  the  time  of  said  t>artition,  con- 
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tinned  in  the  actual  possession  of  the  said  premises  set  off 
and  deeded  to  him,  until  November,  1855,  when  he  sold 
and  conveyed  to  one  William  Griffiths,  who  thereupon  en- 
tered into  and  continued  said  possession  until  July  14, 
1862,  when  he  was  evicted  from  an  undivided  half  of  said 
portion  partitioned  and  deeded  to  Samuel  G.  Green,  as 
hereinafter  stated. 

In  April,  1854,  James  Tweedy  and  wife  commenced  an 
action  against  Samuel  G.  Green,  to  recover  the  possession 
of  that  portion  of  said  farm  of  300  acres  set  apart  to  him 
by.said  partition  deed,  claiming  that  the  said  Maria  Tweedy 
was  entitled  to  the  same  under  the  executory  devise  of 
Henry  Green  over  of  George's  moiety,  he  having  died  with- 
out issue ;  and  also  that  said  Maria  Tweedy  was  entitled 
to  a  moiety  of  said  farm  of  300  acres,  as  heir  at  law  of 
her  mother. 

William  Griffiths  purchased  the  interest  and  possession 
of  said  Samuel  G.  Green  with  full  notice  of  the  pendency 
of  said  aetion ;  and  the  said  Griffiths  covenanted  to  pros- 
ecute said  action  at  his  own  expense  until  its  final  deter- 
mination. Such  proceedings  were  had  in  said  action,  that 
in  February,  1861,  the  said  James  Tweedy  and  wife,  in 
right  of  said  Maria,  recovered  a  judgment  for  the  pos- 
session of  one  equal  undivided  half  of  the  premises  de- 
scribed in  the  partition  deed  to  said  Samuel  G.  Green,  and 
then  in  the  possession  of  said  William  Griffiths,  as  heir  at 
law  of  her  mother,  and  (2231.25  for  rents  and  profits,  and 
$519.31  for  costs ;  and  on  the  14th  July,  1862,  the  said 
Maria  Tweedy  was  put  into  actual  possession  of  said  un- 
divided half.  The  costs  have  been  paid  by  Griffiths,  but 
no  part  of  the  rents  and  profits.  Samuel  G.  Green  is  in- 
solvent Maria  Tweedy  has  commenced  an  action  against 
said  William  Griffiths  to  recover  the  rents  and  profits, 
recovered  as  aforesaid  against  Samuel  G.  Green,  and  also 
fhe  rents  and  profits  for  the  time  said  Griffiths  was  in 
possession ;  which  action  is  still  pending. 
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On  the  final  trial  of  the  case  between  James  Tweedy 
and  Maria  his  wife,  against  Samuel  G.  Oreen,  it  was  ad- 
judged that  the  proceedings  under  the  absconding  debt- 
or's act  against  Oecrge  Green,  whereby  Samuel  G.  Green 
claimed  to  have  obtained  title  to  the  one  undivided  half 
of  said  300  acre  larm,  were  void ;  the  county  judge  not 
having  obtained  jurisdiction  in  the  matter.  It  was  also 
held  that  the  said  Maria  Tweedy  was  not  an  heir  at  law 
of  Oeorge  Green,  nor  a  relative  of  his  on  the  part  of  his 
mother ;  that  the  death  of  Maria  Green  leaving  issue, 
before  the  death  of  Oeorge  Green,  although  without  issue, 
defeated  the  executory  devise  over  of  the  moiety  devised 
to  Oeorge  Green,  so  that  Maria  Tweedy  was  not  entitled 
to  recover  the  undivided  moiety  of  the  300  acres  devised 
by  Henry  Green  to  Oeorge  Green ;  but  might  recover,  as 
heir  at  law  of  her  mother,  the  possession  of  the  equal  un- 
divided moiety  of  said  300  acres,  and  of  the  ssdd  Samuel 
G.  Green,  in  said  action,  the  possession  of  an  undivided 
half  of  that  portion  thereof  held  by  him,  as  a  part  of  the 
whole. 

J.  H.  Beynolde  for  the  appellant. 

S.  W.  Jaeksony  for  the  respondents. 

Btf  the  Oourty  Jambs,  J.  The  plaintiff's  right  to  the 
relief  demanded  by  his  complaint  depends  entirely  upon 
the  question  whether  he  had  an  estate  for  life,  as  tenant 
by  the  curtesy,  in  the  undivided  half  of  that  portion  of 
the  premises  set  apart  to,  and  taken  possession  of  by,  Sam- 
uel  G.  Green,  in  virtue  of  the  particular  deeds  by  and 
between  said  Samuel  and  Maria  Green,  before  her  mar- 
riage with  the  plaintiff. 

The  old  established  rule  is,  that  four  things  are  requi- 
site to  an  estate  by  the  curtesy ;  marriage,  actual  seisin 
of  the  wife  during  coverture,  issue,  and  death  of  the  wife. 
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One  qaestion  here  is,  whether  there  was  such  a  seizin  of 
the. wife,  of  the  premises  in  question,  as  was  requisite  to 
create  tiie  tenancy.  The  general  rule,  according  to  the 
English  law,  is,  that  the  wife  must  have  been  seised  in 
&ct  and  in  deed,  and  not  merely  in  law,  to  entitle  the  hus- 
band to  his  curtesy,  (4  KenCi  Com.  29 ;)  and  that  there 
must  have  been  an  entry  during  coverture.  (1  Haw.  U.  8. 
Sep.  37.)  It  is  said  in  Coke  LOt.  29,  eh.  4,  §  35,  ^^  tenant 
by  the  curtesy,  of  England,  is,  when  a  man  taketh  a  wife 
seised  in  fee  simple,  or  in  fee  tail  in  general,  or  seised  as 
heir  in  tail  special,  and  hath  issue  by  the  same  wife,  male 
or  female,  bom  alive,  albeit  the  issue  after  dieth  or  liveth, 
yet  if  the  wife  dies  the  husband  shall  hold  the  land  during 
his  life.  And  first,  of  what  seisin  a  man  shall  be  tenant 
by  the  curtesy.  There  is  in  law  a  two  fold  seisin,  viz.,  a 
seisin  in  deed  and  a  seisin  in  law,  and  here  LitUetan  in- 
tendeth  a  seizure  in  deed,  \fit  may  be  aitaified  untOy  as  if  a 
man  dieth  seised  of  land  in  fee  simple,  or  fee  tail  general, 
and  these  lands  descend  to  his  daughter,  and  she  taketh  a 
husband  and  hath  issue,  and  dieth  before  any  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy ;  and  yet  in 
this  case  she  had  a  seisin  in  law ;  but  if  she  or  her  hus- 
band had  during  her  coverture  entered,  he  should  have 
been  tenant  by  the  curtesy.  A  man  shall  not  be  tenant 
by  the  curtesy,  of  a  bare  right  or  title,  or  a  reversion,  or 
remainder  expectant  upon  any  estate  of  freehold,  unless 
the  particular  estate  be  determined  or  ended  during  the 
coverture."  This  is  still  the  general  rule,  although  it  has 
been  somewhat  relaxed  in  this  country,  where  the  wife  is 
the  owner  of  waste,  wild  or  uncultivated  lands,  not  held 
adversely ;  for  in  such  cases  she  is  deemed  seised  in  fact, 
so  as  to  entitle  her  husband  to  his  curtesy.  (8  John.  262.) 
In  this  case,  on  the  death  of  the  testator,  Henry  Green, 
his  children,  Oeorge  and  Maria  Oreen,  by  virtue  of  the 
will,  were  in  possession  of  the  300  acre  farm  as  tenants  in 
common.   But  by  proceedings  under  the  absconding  debtor 
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act)  good  as  against  Maria  Green,  the  undivided  posses^ 
sion  of  George  Qreen  in  said.  300  acre  farm  had  passed  to 
Samuel  Qt.  Green ;  and  he  and  said  Maria  had,  by  deeds, 
partitioned,  as  between  themselves,  said  farm,  until  she, 
or  the  said  Oeorge^  should  die  without  lawful  issue ;  and 
each  had  entered  into  and  were  in  exclusive  possession 
separately  of  said  parcels  of  land,  before  her  intermarriage 
with  the  plaintiff^  Furguson ;  so  that  she  was  not,  at  the 
time  of  her  marriage,  in  the  actual  possession  of  the  prem- 
ises described  in  the  complaint,  or  any  portion  thereof, 
nor  was  she  seised  in  fact  of  such  portion  at  any  time 
during  coverture.  The  deed  from  Maria  to  Samttel  G. 
Green  was  a  valid  and  binding  instrument,  and  passed  an 
absolute  estate  for  the  period  defined  therein,  as  agidnst 
her,  so  long  as  she  remained  undisturbed  in  the  share 
released  to  her. 

It  therefore  follows  that  the  plaintiff's  wife  was  not 
seised  in  fisict,  at  any  time  during  coverture,  of  the  undi- 
vided half  of  the  premises  conveyed  to  Samuel  G.  Green, 
and  therefore  the  plaintiff  took  no  estate  by  the  curtesy 
therein. 

The  plaintiff's  ground  for  recovery  is  that  as  Maria 
Tweedy,  in  1861,  recovered  the  premises  in  question,  as 
the  heir  at  law  of  her  mother,  and  such  recovery  being 
based  on  the  theory  that  the  partition  deeds  became  inop- 
erative upon  the  death  of  her  mother,  whereby  Oearge 
became  seised  in  fee,  as  tenant  in  common  with  Maria 
Tweedy,  she  is  estopped  from  denying  that  her  mother 
was  seised  in  fact,  of  the  premises  in  question,  at  the  time 
of  her  death,  and  during  coverture.  This  reasoning  is 
entirely  fallacious.  The  mother,  before  her  marriage  with 
the  plaintiii^  had  disposed  of  her  interest  in,  and  had  sur- 
rendered the  possession  of,  the  premises  in  dispute  for  her 
life,  or  the  life  of  Oeorge  without  issue.  This  estate  did 
not  terminate  until  her  death ;  in  fact,  not  until  the  death 
of  George,  he  having  died  without  issue.    On  tiie  death  of 
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Maria  Green,  her  estate  in  the  300  acre  ifarm  descended  to 
the  heir  at  law ;  and  on  the  termination  of  the  partition, 
the  heir  became  a  tenant  in  common  of  an  undivided 
moiety ;  the  right  of  the  husband  to  curtesy  being  depend- 
ent upon  a  seisin  in  £Ekct  by  the  wife  during  coverture,  and 
the  right  of  the  heir  being  dependent  upon  no  such  con- 
dition, a  seisin  in  law  being  sufficient,  it  is  plain  how  the 
heir  at  law  could,  after  the  death  of  Qeorge,  recover  the 
undmded  half  of  the  share  of  the  300  acres  partitioned  to 
Samuel  G.  Green,  and  the  plaintiff,  as  her  husband,  not  be 
entitled  to  maintain  a  recovery  for  curtesy  in  said  portion. 

The  interest  of  the  heir  and  the  tenant  by  the  curtesy 
are  not  identical,  but  hostile ;  they  claim  by  several  and 
distinct  titles,  and  different  estates ;  there  is  between  them 
no  unity  of  interest,  no  unity  of  title,  no  unity  as  to  the 
commencement  of  title,  and  no  unity  of  possession ;  one 
claims  an  absolute  fee  in  possession,  the  other  an  absolute 
estate  for  life  in  possession ;  so  that  a  tenancy  by  the  cur- 
tesy cannot  be  builded  upon  the  estate  of  the  heir. 

The  heir  may  inherit  and  recover  the  possession  of  much 
that  a  husband  cannot  obtain  curtesy  in.  The  husband 
can  only  have  his  curtesy  in  the  lands  of  which  the  wife 
was  seised  in  fact  during  coverture;  and  he  must  recover 
upon  the  strength  of  his  own  case,  and  not  upon  the  suc- 
cess of  the  heir.  Therefore,  the  defendants  in  this  case 
are  not  estopped  by  the  judgment  in  favor  of  the  heir 
against  Bamud  G.  Green,  from  asserting  that  the  plaintiff's 
wife  was  not  seised  in  fact  of  the  premises  in  question 
during  coverture. 

But  conceding  that  the  plaintiff  had,  on  the  death  of  his 
wife,  an  estate  for  life  in  the  premises  in  question,  as  ten- 
ant by  the  curtesy,  it  was  barred  by  lapse  of  time  when 
this  action  was  commenced;  and  this,  too,  whether  we 
date  from  the  death  of  his  wife,  or  from  the  death  of  George, 
as  the  period  for  the  termination  of  the  partition  and  the 
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commencement  of  the  running  of  the  statute.  In  one 
case  thirty-one  years  expired  before  the  commencement 
of  this  action,  and  in  the  other,  twenty-four  years.  As  to 
the  plaintiff,  the  title  acquired  by  Samuel  G.  Green  has 
never  been  impeached ;  as  against  the  plaintiff,  Samuel  G. 
Green,  and  those  claiming  under  him,  hold  the  whole  of 
that  interest  adversely;  and  when  this  action  was  com- 
menced it  was  too  late  to  attack  that  title. 

Again;  the  plaintiff's  wife  and  Samuel  G.  Green,  for 
all  the  purposes  of  this  action,  were  tenants  in  common 
of  the  300  acre  farm ;  they  nmde  a  partition,  as  between 
themselves,  and  took  separate  possessions ;  that  separate 
possession  continued  until  the  wife's  death,  and  was  acqui- 
esced in,  and  occupied  under,  by  the  husband,  as  tenant 
by  the  curtesy,  and  as  and  for  his  curtesy  for  thirty  years, 
until  1862,  when  he  released  and  conveyed  the  same,  for  a 
valuable  consideration,  and  delivered  possession  thereof. 
He  is  therefore  estopped  from  claiming  his  curtesy  in  the 
premises  in  question.  By  his  action  he  elected  to  take  his 
curtesy  out  of  the  portion  of  the  estate  accepted  by  his  wife 
as  her  share ;  and  having  by  his  own  election  received  the 
entire  rents  and  profits  of  all  his  wife's  interest  in  the 
estate,  he  cannot  repudiate  the  division,  or  his  acts,  and 
claim  the  rents  and  profits  of  an  undivided  half  of  the 
other  moiety.  K  allowed  so  to  do,  he  would  thus  obtain, 
as  tenant  by  the  curtesy,  the  rents  and  profits  of  three- 
fourths  of  an  estate  in  which  his  wife  had  a  legal  title  only 
to  one-half. 

I  do  not  deem  it  necessary,  in  the  view  I  have  taken 
of  this  case,  to  examine  the  grounds  on  which  the  case  of 
Tweedy  v.  Oreen  was  put  by  this  court,  when  that  case  was 
before  it,  because  I  do  not  see  as  it  would  make  any  dif- 
ference in  this  case  whether  Mrs.  Tweedy  did,  or  did  not, 
take  an  absolute  estate  in  fee  in  the  share  of  George  Green, 
on  his  death,  under  the  executory  devise  of  Henry  Green. 
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There  is  no  principle  of  law  or  equity  on  which  this 
action  can  be  sastained.  The  law  seems  to  be  clearly 
against  the  plaintiff's  right  of  action,  and  the  effort  to 
recover  is  clearly  inequitable  and  unjust. 

The  judgment  should  be  affirmed. 

[ScHSNBCTADT  Gbsbsal  Txbx,  April  6, 1870.    Sotekrtmt,  FoUtr,  Bocka  and 
Jamtiy  Justices.] 
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KiTTS  and  Chandler  vs.  The  Massasoit  Insurance 

Company. 

Where,  upon  a  sale  by  one  of  Uie  memben  of  a  firm,  of  all  his  interest  in  the 
partaieTship  property  and  efibcts,  there  was  no  assignment  or  transfer,  of  any 
kind,  of  a  policy  of  insurance  upon  the  partnership  property,  to  the  purchaser, 
or  any  delivery  of  the  policy,  or  of  a  certificate  of  renewal,  to  him ;  Stld  that, 
although  the  language  of  the  instrument  of  sale,  taken  by  itself,  was  broad 
enough  to  include  the  policy  as  one  of  the  ehotet  w  tuUm  of  the  firm,  yet  as 
it  was  manifest  from  the  whole  transaction  and  its  surroundings  that  no  such 
thing  was  intended,  the  policy  did  not  pass  by  the  instrument. 

Where  two  instruments  are  executed  and  delivered  at  the  same  time — one  by 
the  vendor  and  the  other  by  the  purchaser — ^they  are  to  be  construed  together ; 
and  the  general  language  of  the  one  will  be  construed  and  controlled  by  the 
other,  when  it  is  necessary  to  ascertain  the  intention  of  the  parties ;  and  the 
general  language  of  the  one  will  be  controlled  by  the  specific  language  of  the 
other. 

The  sale  of  property,  and  taking  back  a  mortgage  to  secure  the  purchase  money, 
does  not  "  change  the  title,"  within  the  meaning  of  a  condition  in  a  policy  of 
insurance  that  in  case  of  atty  ehanfft  of  title  in  the  property  insured,  the  policy 
shall  cease  and  determine. 

APPEAL  from  a  judgment  rendered  for  the  plaintiffs, 
upon  a  trial  before  a  jury,  at  the  circuit. 
The  action  was  brought  upon  a  policy  of  fire  insurance, 
issued  by  the  defendant  to  the  plaintiffs,  to  the  amount  of 
$1000.    Upon  the  trial,  at  the  Oswego  circuit,  it  appeared 
that  the  plaintiffs,  on  the  14th  of  June,  1864,  were  copart- 
VoL.  LVI.  12 
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nerB  in  the  basiness  of  carrying  on  a  steam  saw  and  shingle 
mill  at  OswegOy  and  on  that  day  the  defendant  insured 
their  stock  in  the  sum  of  JIOOO  for  one  year,  by  a  policy 
of  that  date. 

The  policy  contained  on  its  face^  and  as  one  of  its  con- 
ditions, the  following:  "4.  Policies  of  insurance  sub- 
scribed by  this  company  shall  not  be  assignable  without 
the  consent  of  the  company  expressed,  and  indorsement 
made  thereon.  In  case  of  assignment  without  such  con- 
sent, whether  of  the  whole  policy,  or  any  interest  in  it, 
the  liability  of  the  company  in  virtue  of  such  policy  shall 
thenceforth  cease.  *  *  *  ^nd  in  case  of  any  change  of 
title  in  the  property  hereby  insured .  *  *  thi»  policy  shall 
cease  and  determine.'' 

On  the  14th  of  June,  1865,  the  policy  was  renewed  for 
one  year,  by  a  certificate  of  renewal  in  the  ordinary  form. 

On  the  30th  of  September,  1865,  the  plaintiff  Kitts  sold 
to  one  William  H.  Wilmot  his  interest  in  the  partnership 
effects  of  said  firm,  and  Wilmot  was  to  succeed  him  in 
said  firm,  under  some  other  firm  name ;  and  two  instru- 
ments in  writing  were  made  and  executed  between  Kitts 
and  Wilmot,  one  by  each  of  them,  and  were  simultane- 
ously delivered.  The  agreement  executed  by  Kitts,  so  far 
as  it  is  material,  recited  that  Kitts,  ''  in  consideration  of  the 
sum  of  twenty  thousand  dollars  to  me  in  hand  paid  by 
William  Wilmot  of  the  same  place,  and  in  consideration 
of  the  agreement  on  the  part  of  said  Wilmot,  hereinafter 
contained,  have  granted,  bargained,  sold  and  conveyed,  and 
do  hereby  bargain,  sell,  grant  and  convey  unto  the  said 
Wilmot,  his  executors,  administrators,  heirs  and  assigns 
forever,  all  my  interest  as  a  member  of  the  firm  of  Kitts  & 
Chandler,  in  the  goods,  chattels,  interest  in  real  estate, 
leases,  personal  property,  fixtures,  machinery,  accounts, 
bills,  bonds,  notes,  mortgages,  claims,  choses  in  action, 
and  all  and  everything  and  species  of  property,  of  any  and 
every  name  and  nature  whatever  of  the  said  firm  of  Kitts 
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&  Chandler,  (not  including  the  Miller  boat  yard,)  hereby 
intending  to  place  him  in  all  respects,  as  to  the  property, 
interests  and  matters  of  said  firm,  in  my  shoes;  and  such 
sale  is  made  to  him  subject  to  the  payment  of  all  the  liabili- 
ties and  debts  owing  by  said  firm,  and  all  claims  and  rights 
of  action  against  said  firm,  hereby  intending  also  to  place 
said  Wilmot  in  all  respects,  as  to  debts  and  liabilities  of,  and 
claims,  demands  and  causes  of  action  against  said  firm,  in 
my  own  shoes,  (not  including  the  Eitts,  Chandler  &;  Miller 
boat  yard,)  and  said  Wilmot,  by  accepting  this  bill  of  sale 
and  conveyance,  assumes  and  agrees  to  pay  the  debts  of 
said  firm  to  the  same  extent  that  I  would  be  liable  thereon, 
and  to  keep  me  forever  harmless  therefrom,  and  from  all 
trouble,  costs,  damages,  losses  and  expense  in  relation  to, 
or  on  account  of,  any  liabilities,  claims,  actions  and  causes 
of  action,  debts,  &c.,  of  every  nature  against  said  firm ;  he 
intending  by  accepting  this,  and  agreeing  to  stand  com- 
pletely in  my  shoes,  in  all  respects  in  regard  to  everything 
relating  to  said  firm,  and  the  property,  business,  contracts, 
liabilities,  and  everything  of  every  name  and  nature,  and 
to  keep  me  as  aforesaid  forever  harmless  thereupon  in 
everything  and  respect" 

The  agreement  executed  by  Wilmot,  after  reciting  the 
sale  to  him  by  Kitts,  and  that  he  was  to  pay  all  the  part- 
nership debts  for  which  Eitts  was  liable,  and  indemnify 
and  save  him  harmless  therefrom;  and  that  he  was  in- 
debted to  Kitts  for  the  purchase  money  in  the  sum  of 
$20,000,  to  be  paid  in  installments,  the  first  of  which, 
amounting  to  $3500,  was  payable  in  one  year  from  that 
date,  and  the  residue  of  the  $20,000  in  installments  from 
time  to  time,  thereafter,  and  running  through  a  term  of 
five  years,  and  that  he  intended  to  continue  in  the  said 
business ;  it  continued,  that  ^^  for  the  purpose  of  securing 
the  payment  of  said  notes,  and  the  performance  of  said 
agreement  on  my  part,  I  do  hereby  sell,  assign,  and  trans- 
fer and  convey  to  said  Kitts  all  the  interest  in  the  property, 
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effects  &c.  of  said  firm,  by  him  as  aforesaid  sold,  assigned 
and  conveyed  to  me ;  and  I  further,  for  such  security,  do 
hereby  give  him  a  lien,  by  way  of  mortgage,  upon  all  my 
interest  in  the  property  and  effects  of  said  new  firm,  of 
every  name,  nature  and  description,  whether  the  same  is 
now  in  existence  or  not,  at  aU  times,  whenever  the  same 
shall  be  acquired  by  or  shall  accrue  to  said  firm,  and  agree 
to  keep  it  insured  for  benefit  of  said  Kittd ;  'present  vmuT'- 
ance  to  be  held  by  him.  And  if  said  notes  shall  be  paid  at 
maturity,  and  said  agreement  shall  be  promptly  and  fiiUy 
performed  in  every  respect,  without  default,  then  said  sale, 
&c.,  and  mortgage  lien,  shall  cease  and  be  void." 

It  then  provided  that  in  case  of  any  default  on  the  part 
of  Wilmot,  or  if  Kitts  should  at  any  time  deem  himself 
insecure,  of  which  he  was  to  be  the  judge,  then  he  was 
authorized  to  take  all  of  the  property  into  his  possession, 
and  to  sell  the  same  at  public  or  private  sale,  and  out  of 
the  proceeds  to  reimburse  himself  fully  for  the  amount 
due,  and  for  any  liabilities  not  discharged  by  Wilmot ;  and 
for  all  trouble,  loss,  damages,  costs  and  expense  on  account 
thereof,  or  on  account  of  taking,  keeping  and  selling  the 
property,  including  attorney's  and  court  fees,  and  the  bal- 
ance, if  any,  to  be  paid  in  to  Wilmot 

The  agreements  were  executed  between  Wilmot  and 
Eitts,  without  the  consent  of  the  defendant. 

On  the  15th  day  of  December,  1865,  the  insured  prop- 
erty was  destroyed  (by  an  accidental  fire)  to  an  amount 
much  larger  than  the  amount  insured  by  the  defendant. 
No  part  of  the  $20,000  had  been  paid  to  Kitts  by  Wilmot ; 
and  the  proofs  of  loss,  &;c.,  were  conceded  to  be  regular.  It 
was  also  conceded  that  there  was  no  question  of  fact  for  the 
jury,  but  that  the  case  turned  upon  questions  of  law,  upon 
the  facts  proven  and  admitted,  and  the  defendant's  counsel 
thereupon  moved  for  a  nonsuit,  and  that  the  complaint  be 
dismissed,  on  the  following  grounds :  • 

First,  That  by  the  terms  of  the  bill  of  sale  introduced  in 
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evidence,  from  Kitts  to  "Wilmot,  the  policy  of  insurance  in 
question  was  sold  and  transferred  to  Wilmot,  and  being 
done  without  the  consent  of  the  insurance  company,  such 
transfer  avoided  and  terminated  the  policy,  under  and  by 
the  terms  of  the  fourth  condition  thereof. 

Second.  That  by  the  sale  by  Eitts  of  his  interest  in  the 
insured  property  to  Wilmot,  under  the  bill  of  sale  read  in 
evidence,  the  said  policy,  from  the  time  of  such  sale  and 
change  of  possession,  ceased  and  determined,  and  that  no 
recovery  could  be  had  on  the  policy  in  question,  by  the 
plaintiffs. 

The  court  overruled  each  of  the  said  objections  and 
grounds  for  nonsuit,  and  directed  the  jury  to  find  a  ver- 
dict for  the  plaintifi[6  for  the  amount  of  said  insurance. 
To  which  ruling  and  decision,  and  to  each  and  every  part 
thereof,  the  counsel  for  the  defendant  excepted. 

The  jury  thereupon  found  a  verdict  for  the  plaintiffs  for 
the  sum  of  one  thousand  and  fifty-six  dollars  and  thirty- 
five  cents. 

Edwin  AUefi,  for  the  appellant 

Marsh  d  Webb^  for  the  respondents. 

By  the  Oaurty  Foster,  J.  There  was  no  assignment  or 
transfer  of  any  kind,  of  the  policy  of  insurance,  or  of  any  in- 
terest therein,  from  Kitts  to  Wilmot.  It  is  not  claimed  that 
any  actual  delivery  of  the  policy,  or  of  the  certificate  of  re- 
newal, was  made  to  him ;  and  although  the  language  of 
the  instrument  executed  by  Kitts,  taken  by  itself,  is  broad 
enough  to  include  the  policy  as  one  of  the  choses  in  action 
of  the  firm,  yet  it  is  manifest  from  the  whole  transaction 
and  its  surroundings,  that  no  such  thing  was  intended. 

By  the  agreement,  the  interest  of  Eitts  in  all  the  per- 
sonal property,  and  all  the  available  assets,  passed  into  the 
possession  of  Wilmot,  and  no  part  of  the  $20,000  purchase 
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money  was  paid,  and  .none  of  it  was  payable  until  one 
year  thereafter ;  while,  by  the  terms  of  the  renewal  receipt, 
the  policy  would  expire  within  nine  months;  and  why 
should  Kitts  assign  that  also,  and  allow  Wilmot,  in  case 
of  a  fire,  to  appropriate  th^  insurance  money  to  his  own 
use,  and  thus  reduce  the  security  of  Kitts,  not  only  for  the 
purchase  money,  but  for  the  payment  by  Wilmot  of  the 
previous  liabilities  of  the  firm  of  Chandler  &  Kitts  ?  There 
was  no  reason  why  Wilmot  should  have  the  interest 
of  Kitts  in  the  policy.  It  formed  no  part  of  the  assets 
which  could  be  made  available  in  the  business  of  the  firm ; 
but  was  intended  to  secure  against  a  loss  which  would  be 
likely,  for  the  time  being  at  least,  to  break  it  up ;  and  if 
the  property  should  be  destroyed  by  fire,  there  was  the 
greater  reason  why  Kitts  should  hold  it,  as  the  ability  of 
Wilmot  to  pay  would  thereby  be  decreased. 

It  is  claimed,  however,  on  the  part  of  the  defendant, 
that  the  policy  did  pass  to  Wilmot,  and  it  was  retransferred 
to  Kitts  by  the  instrument  executed  by  Wilmot;  and  it  is 
also  claimed  that  such  reassignment  does  not  aid  Kitts, 
because  his  interest  in  the  policy  became  void  as  against 
the  defendant,  the  moment  he  executed  the  transfer,  and 
that  if  there  was  an  absolute  transfer  of  it  from  Kitts  to 
Wilmot,  it  must  be  conceded  that  the  subsequent  reassign- 
ment to  Kitts  does  not  help  the  plaintiff's  case. 

By  the  terms  of  the  instrument  executed  by  Wilmot  he 
agreed  to  keep  all  the  property  "  insured  for  the  benefit 
of  said  Kitts ;  present  ifhsuranee  to  be  held  by  him*'  If  these 
words  had  been  inserted  in  the  instrument  executed  by 
Kitts,  either  after  the  words  of  conveyance  therein  to  Wil- 
mot, or  elsewhere,  there  would  be  no  question  that  it  was 
intended  that  the  interest  of  Kitts  in  the  policy  should  not 
pass  to  Wilmot,  but  that  on  the  <5ontrary  it  should  be  re- 
tained and  held  by  Kitts;  because,  construing  the  whole 
instrument  together,  such  intent  would  be  palpable.  Or, 
if  all  that  is  contained  in  both  instruments  had  been  con- 
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tained  in  one,  and  had  been  executed  by  both  parties,  then 
BO  doubt  could  be  entertained  that  it  was  the  intent  of 
both  parties  that  the  policy  should  not  pass,  even  for  an 
instant,  to  Wilmot;  and  yet,  upon  the  plainest  principles 
of  construction,  both  instruments  having  been  executed 
and  delivered  at  the  same  time,  they  are  to  be  construed 
together,  and  the  general  language  of  the  one  will  be  con- 
strued and  controlled  by  the  other,  when  it  is  necessary  to 
ascertain  the  intent  of  the  parties ;  and  the  general  lan- 
guage of  the  one  will  be  controlled  by  the  specific  language 
of  the  other.  (Btaw  v.  THffty  15  John.  463,  and  per  Selden^  J.^ 
in  HUehcoek  v.  North  Western  In%.  Co.,  26  N.  T.  Rep.  70.) 

The  more  important  question  is  whether,  by  the  arrange- 
ment between  Kitts  and  Wilmot,  there  was  ^^  any  change 
of  title  in  the  property  insuredy^  within  the  meaning  of  the 
condition  of  the  policy?  It  is  not  an  answer  to  this  ob- 
jection, that  Eitts  retained  such  an  interest  in  the  property 
as  was  insurable,  for  the  question  turns  upon  the  construc- 
tion of  the  words  above  set  forth. 

There  is  no  doubt  that  if  Eitts  had  so  conveyed  the 
property  to  Wilmot  as  to  pass,  absolutely  and  uncondition- 
ally, all  his  interest  therein,  the  policy  as  to  him  would 
be  void ;  but  the  question  arises  upon  the  construction  of 
the  two  instruments  taken  together;  and  in  aid  of  the 
proper  construction,  we  are  to  make  every  intendment,  in 
case  of  doubt,  in  favor  of  maintaining  the  liability  of  the 
company,  because  the  condition  relied  upon  i8»  intended 
to  operate  as  a  forfeiture,  and  is  to  be  construed  strictly. 
(26  N.  r.  Sep.  69.) 

No  case  has  been  cited,  and  I  have  found  none,  where 
a  construction  has  been  given  to  the  words  "  any  change 
of  title ;"  but  in  Hitchcock  v.  The  North  Western  Insurance 
Company  (26  N,  T.  Rep.  68)  it  was  held  that  the  convey- 
ance of  a  vessel,  accompanied  by  a  reconveyance,  by  way 
of  mortgage,  does  not  work  a  transfer  or  termination  of  the 
tnortgagee's  interest,  within  the  meaning  of  a  marine  pol- 
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icy  providing  that  it  should  be  void  if  done  without  the 
consent  of  the  insurer.  Most  clearly  the  same  rule  of  c6n- 
struction  of  a  condition,  which  is  to  be  applied  in  the  case 
of  a  marine  policy,  upon  a  clause  like  this,  is  applicable 
to  the  case  of  a  fire  insurance ;  and  it  seems  to  me  that 
the  decision  in  that  case  is  controlling  in  this. 

The  words  there  were,  "any  transfer  or  terminaiion^^ 
and  when  construed  together  and  upon  ordinary  rules  of 
construction,  in  a  case  where  no  forfeiture  was  involved, 
it  would  seem  that  when  the  words  transfer  or  termin- 
ation were  used,  the  word  transfer  meant  some  act  which 
did  not  terminate  the  interest  of  the  insured ;  and  yet  the 
court  held,  in  substance,  that  if  the  transfer  did  not  en- 
tirely terminate  the  interest  of  the  insured,  the  policy  held 
good, 

Now,  if  the  sale  and  taking  back  a  mortgage  for  the 
purchase  money,  did  not  transfer  the  title,  how  can  it  be 
said  that  such  an  act  changes  the  title  ?  Can  there  be  a 
change  of  title  within  the  meaning  of  the  policy,  by  an 
act  which  does  not  transfer  the  title — a  change  without  a 
transfer? 

The  same  rule  which  was  held  by  the  Court  of  Appeals 
in  the  case  of  Hitchcock  v.  The  North  Western  Insurance 
Company,  was  applied  in  the  case  of  a  fire  policy  in  Phelps 
V.  The  Oehhard  Fire  Insurance  Company,  (9  Bosw.  404.)  I 
think  there  was  no  change  of  title  to  avoid  the  policy,  and 
that  the  judgment  should  be  affirmed. 

[Onondaga  General  Term,  October  1,  1867.  Bawnj  Fatter  MuUm  and 
Morgan  Justices.] 
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In  an  action  bronght  against  hnsband  and  wife,  by  a  Judgment  creditor  of 
the  hnsband,  to  have  his  judgments  declared  a  lien  upon  land  purchased  by 
the  husband  for  which  a  conveyance  had  been  taken  in  the  name  of  his  wife, 
the  examination  of  the  husband  upon  supplementary  proceedings  insti- 
tuted against  him  after  third  persons  had  gone  ipto  possession  of  the  prem- 
ises under  an  agreement  with  the  j^ife,  was  offered  in  evidence  against  both 
defendants.  Stld  that  the  ruling  of  the  referee  that  such  examination  was 
competent  evidence  against  the  husband  only,  and  not  against  the  wife,  was 
dearly  right 

JSdd,  alto,  that  a  similar  ruling  as  to  a  declaration  of  the  husband  that  he  had 
put  his  property  out  of  his  hands,  and  got  it  fixed  so  that  neither  the  plain- 
tiff nor  any  other  creditor  could  reach  it,  came  within  the  same  principle ; 
as  it  related  to  a  declaration  made  after  the  title  to  the  land  was  vested  in 
the  wife ;  and  such  title  could  not  be  divested  by  the  subsequent  declara- 
tions of  the  husband. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee,  in  fiEivor  of  the  defendants. 
The  material  facts  are  stated  in  the  opinion. 

Gilbert  &  Rich,  for  the  appellant. 
George  N.  Kennedy,  for  the  respondents. 

By  the  C(mr%,  Foster,  J.  The  plaintiff  was  the  owner 
of  several  judgments  i^ainst  Andrew  Walker,  upon  which 
executions  had  been  issued  and  returned,  and  he  com- 
menced this  action  alleging  that  after  the  debts  were  con- 
tracted upon  which  the  judgments  were  recovered,  the 
defendant  Andrew  Walker  invested  a  large  sum  of  money 
in  a  piece  of  land,  and  had  the  conveyance  thereof  taken 
in  the  name  of  Matilda  Walker,  his  wife,  with  the  intent 
to  defraud  the  plaintiff  and  his  other  creditors ;  and  de- 
manded that  the  judgments  be  declared  a  lien  upon  the 
land,  for  the  payment  of  them. 

The  answer  of  the  defendants  claimed  that  at  the  time 
of  the  marriage  of  the  defendants,  Andrew  Walker  owed 
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his  wife  $450 ;  that  only  that  sum  belonging  to  Andrew 
was  invested  in  that  land,  and  that  the  same  was  in  pay- 
ment of  the  amonnt  which  he  owed  her. 

On  the  trial,  the  debts,  judgments,  executions  and  re- 
turns were  proved,  and  it  was  proved  that  the  plaintiff  was 
the  owner  of  them ;  and  there  was  no  dispute  but  that 
$450,  being  part  of  the  proceeds  of  the  sale  of  a  boat  be- 
longing to  Andrew  Walker,  was  used  in  paying  for  the 
land  in  question ;  and  that  the  deed  thereof  was  taken  in 
the  name  of  Matilda  Walker,  and  the  premises  were 
claimed  by  her ;  and  the  only  question  of  fact  in  dispute, 
was  whether  Andrew  Walker,  previous  to  and  at  the  time 
of  their  marriage,  owed  her  the  9450.  The  defendants,  who 
were  both  sworn  as  witnesses  for  the  plain ti^  proved  by 
their  own  oaths,  and  by  the  testimony  of  two  other  wit- 
nesses, that  more  than  a  year  and  a  half  before  their  mar- 
riage, Andrew  Walker  hired  Matilda,  who  was  the  sister 
of  his  deceased  wife,  to  work  for  him  on  board  his  canal 
boat,  and  to  keep  house  for  him  when  not  employed  on 
the  boat,  at  the  price  of  $4  per  week;  and  both  defend- 
ants and  one  of  the  other  witnesses  testified  that  she  did 
work  for  him,  under  that  contract,  for  one  year  and  a  half, 
and  that  the  work  amounted  to  $312. 

Both  defendants  also  testified  that,  before  their  said 
marriage,  she  sold  to  him  a  quantity  of  furniture,  consist- 
ing chiefly  of  bedding  and  carpets,  amounting  to  ^138 ; 
and  both  defendants  swore  that  no  part  of  either  of  said 
sums  was  ever  paid  to  her  until  the  $450  was  paid  towards 
the  land. 

To  rebut  this  evidence,  the  plaintiff  proved  by  his  own 
oath,  and  by  one  other  witness,  that  the  usual  price  paid 
for  hired  girls  was  from  V5  cents  to  S2  per  week;  but  no 
proof  was  given  to  show  what  was  usually  paid  to  women 
for  working  on  a  canal  boat.  The  plaintiff  also  proved, 
by  two  persons,  that  shortly  after  the  defendants  were 
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married,  Matilda  said  that  Andrew  had  paid  her  for  her 
work,  as  she  went  along. 

I  think  the  finding  of  the  referee,  that  the  debt  of  $450 
was  owing  to  Matilda  Walker,  from  her  husband,  was 
supported  by  the  evidence,  and  was  right;  bnt  at  all 
events,  there  was  much  direct  testimony  to  support  it; 
and  although  there  was  a  conflict  in  the  evidence,  we 
have  no  right  to  grant  a  new  trial  for  any  supposed  error 
of  the  referee  in  determining  the  question.  He  saw  the 
witneBses,  and  their  appearance  and  mmner^t  testifying, 
and  could  better  determine  than  we  can  the  degree  of 
credit  to  be  given  to  them.  It  is  enough  that  no  control- 
ing  weight  of  evidence  against  the  finding  appears. 

Some  eight  or  nine  months  after  the  payment  of  the 
$450  towards  the  land,  and  while  one  Comue  and  one 
Saule  were  in  possession  of  it,  under  some  agreement 
with  Matilda  "Walker,  Andrew  Walker  was  examined  upon 
supplementary  proceedings  instituted  against  him;  and* 
on  the  trial  of  this  action  the  plaintiff's  counsel  offered 
to  read  his  examination,  as  evidence,  against  both  de- 
fendants, to  which  the  defendants'  counsel  objected.  The 
referee  held  that  it  was  competent  evidence  as  against 
Andrew  Walker  only,  and  not  against  his  wife.  To  which 
ruling  the  plaintiff's  counsel  excepted.  This  ruling  was 
undoubtedly  right.  It  was  no  more  competent,  as  against 
his  wife,  tp  read  his  subsequent  examination  in  evidence, 
than  it  would  have  been  to  give  his  subsequent  declara- 
tions against  her,  when  he  was  not  in  any  way  in  pos- 
session of  the  property  in  dispute. 

The  plaintiff  also  offered  to  show,  by  his  own  testimony, 
but  without  specifying  any  time  when  it  occurred,  "that 
Andrew  Walker  told  him  he  had  put  his  property  out 
of  his  hands,  and  got  it  fixed  so  that  the  plaintiff,  nor 
any  other  creditor,  could  reach  it;"  to  which  offer  the 
defendants'  counsel  objected.  The  objection  was  sus- 
tained, and  the  plaintiff's  counsel  excepted. 
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This  ruling  is  within  the  principle  before  laid  down. 
It  is  evident  that  it  called  for  a  declaration  made  after 
the  title  to  the  land  was  vested  in  the  wife,  and  that  title 
could  not  be  disturbed  by  his  subsequent  declarations. 

Other  questions  are  raised  by  the  case,  but  they  were 
not  relied  upon  by  the  plaintiff's  counsel  on  the  argu- 
ment; and  I  am  clearly  of  the  opinion  that  no  error  was 
committed  by  the  referee,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed,  (all  concurring.) 

[Onoitdaga  Gbvbral  Tbbm,  October  1,  1867.    Morgan,  Baeon,  FotUr  aod 
MvHUn,  Justices.] 


Sherman  vs.  Way. 

The  plaintiff,  being  the  owner  of  a  quantity  of  aaw-logs  lying  upon  the  land  of 
the  defendant,  went  to  take  them  away,  when  he  was  forbidden  to  do  so  by 
the  defendant,  who  threatened  to  sue  him  if  he  did,  and  who  afterwards  sold  a 
part  of  them  to  another  person.  Held  that  this  amounted  to  a  couTersion  of 
the  whole  of  them  by  the  defendant. 

APPEAL  from  a  judgment  of  the  county  court  of  Madi- 
son county,  reversing  a  judgment  rendered  in  favor  of 
the  plaintiff^  in  a  justice's  court 

A.  N.  Sheldofij  for  the  appellant 

Holmes  ^  Kennedy^  for  the  respondent. 

FosTBE,  J.  The  plaintiff  sued  the  defendant  before  the 
justice,  and  complained  in  trover  for  a  quantity  of  saw- 
logs,  which  he  claimed  the  defendant  had  converted  to  his 
own  use.  The  defendant  denied  the  allegations  of  the 
complaint    On  the  trial  before  the  justice,  in  March,  1866, 
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it  appeared  that  one  Marsden  owned  ten  acres  of  land,  on 
which  he  had  cat  a  quantity  of  trees ;  that  he  sold  the  trees 
80  cat  to  the  plaintiff,  who  cat  the  most  of  them  into  saw- 
logs,  and  took  from  the  premises  all  the  logs  so  purchased 
by  him,  except  about  6000  feet  which  he  had  cut  into  logs, 
and  about  2000  feet  which  lay  on  the  ground  in  the  tree. 
Of  the  8000  feet  so  remaining  on  the  ground,  about  3000 
feet  wer^  piled  on  a  log- way  by  the  plaintiff,  and  the  resi- 
due were  lying  on  the  ground  where  they  were  cut 

The  bargain  between  the  plaintiff  and  Marsden  was  made 
in  the  winter  of  1863-4,  and  the  plaintiff  paid  Marsden  for 
the  logs,  at  the  time  of  the  purchase.  The  plaintiff  agreed 
to  get  the  logs  off  when  Marsden  wanted  to  bum,  to  put 
in  a  crop,  and  Marsden,  before  he  sold  the  place,  told  the 
plaintiff  that  he  wanted  to  clear  up  there,  and  wanted  him 
to  get  the  logs  off,  but  there  was  no  agreement  that  if  the 
plaintiff*  did  not  get  the  logs  off,  he  should  forfeit  them. 

After  the  sale  of  the  timber  to  the  plaintiff,  and  in  the 
£ftll  of  1864,  while  the  8000  fee^  remained  on  the  premises, 
the  defendant  bought  the  land,  having  been  informed  that 
the  logs  and  felled  timber  belonged  to  the  plaintiff,  and 
before  he  took  possession,  in  that  same  fall,  the  plaintiff 
cut  the  2000  feet  which  had  remained  in  the  tree  into  logs. 

The  defendant,  when  the  plaintiff  went  to  remove  the 
logs  forbade  him  doing  so,  and  threatened  to  sue  him  if 
he  did,  and  afterwards  sold  3000  feet  of  them  to  one  Bur- 
gess, who  took  and  used  them.  At  other  times  the  de- 
fendant requested  the  plaintiff  to  take  the  logs  away. 
There  was  no  proof  that  the  defendant  actually  appropri- 
ated any  of  the  plaintiff's  logs  to  his  own  use,  except  the 
3000  feet  sold  to  Burgess,  but  the  residue,  so  far  as  the 
proof  showed,  were  lying  on  the  land  of  the  defendant. 

The  justice  gave  judgment  for  the  plaintiff,  for  the  value 
of  the  whole  8000  feet.  The  county  court  reversed  the 
judgment,  but  upon  what  grounds  does  not  appear;  and 
the  question  now  is,  was  the  plaintiff  entititled  to  recover 
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aaythingy  and  if  bo,  whether  the  whole  amoant,  or  only 
for  the  3000  feet  which  were  sold  by  the  defendant 

There  is  nothing  in  the  case  showing  that  the  plaintiff 
ever  lost  the  title  to  the  logs  which  he  acquired  by  the 
purchase,  and  he  was  therefore  at  least  entitled  to  recover 
for  the  3000  feet,  which  were  found  to  be  worth  about 
$800. 

I  also  think  he  was  entitled  to  recover  for  the  whole  of 
the  logs.  He  went  to  take  them  away,  and  was  forbidden 
to  do  so  by  the  defendant,  and  afterwards  the  defendant 
sold  part  of  them.  I  think  after  that,  it  was  too  late  to 
claim  that  the  had  not  converted  the  whole  of  them. 

Within  the  principle  decided  in  Farrar  v.  GhauffeteUj 
(5  DentOy  527,)  the  refusal  of  the  defendant  to  permit  the 
plaintiff  to  take  off  the  logs,  and  threatening  to  sue  him  if 
he  did,  constituted  a  conversion ;  especially  when  followed 
by  a  sale  of  part  of  them  to  Burgess.  And  although  he 
afterwards  proposed  to  and  asked  the  plaintiff  to  take  the 
residue  away,  he  could  not  thereby  change  the  legal  rights 
of  the  plaintiff  which  had  accrued. 

The  judgment  of  the  county  court  should  be  reversed, 
.  and  the  judgment  of  the  justice  affirmed. 

Bacon  and  Mullin,  JJ.,  concurred. 

Morgan,  J.,  dissented,  but  wrote  no  opinion. 

Judgment  accordingly. 

[Onovdaga  Gbhbbaii  Tbbx,  October  1,  1S67.  Muytm,  Bwm^  FotUr  and 
MvUim^  JosticeB.] 
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COMPANT. 

YHkBre  a  passen^r  upon  the  defendant's  railroad,  having  his  Talise  checked  from 
BoonTille  to  Utlca,  on  the  arriyal  of  the  cars  at  the  latter  place  left  the  valise 
in  the  open  depot,  after  seeing  it  placed  where  baggage  was  usually  kept 
daring  the  day,  in  the  charge  of  an  employee  of  the  company,  without  giving 
any  directions  or  making  any  arrangement  respecting  it^and  did  not  present 
his  check,  or  call  for  his  valise,  until  nearly  twenty-four  hours  afterwards ; 
Sdd  that  he  was  guilty  of  negligence;  and  that  the  defendant  was  not  liable 
for  the  loss  of  the  valise,  during  the  interval,  by  theft 

APPEAL  firom  a  judgment  of  the  county  court  of  Oneida^ 
affirming  a  judgment  rendered  for  the  plaintiff  in  a 
justice's  court. 

The  plaintiff,  who  resided  at  Boonville  in  Oneida  county, 
left  his  home  in  September,  1864,  for  the  purpose  of  going 
to  Frankfort  in  the  county  of  Herkimer.  He  took  passage 
on  the  railroad  train  of  the  defendant  at  Boonville,  for 
Utica,  which  was  about  thirty-five  miles  from  Boonville, 
and  about  nine  miles  from  Frankfort,  and  paid  for  his 
passage  to  Utica,  and  had  his  valise,  which  contained 
clothing,  checked  to  that  place.  The  train  arrived  at  Utica 
at  about  half  past  ten  o'clock  in  the  forenoon,  behind  time, 
and  after  the  morning  train  on  the  New  York  Central 
Railroad,  which  made  a  stop  at  Frankfort,  had  passed 
Utica  He  remained  in  Utica  until  the  next  day,  though 
there  was  another  train  from  the  west  on  the  Central  liail- 
road  which  would  stop  at  Frankfort,  and  which  passed 
Utica  at  five  o'clock  in  the  afternoon  of  each  day.  He  saw 
his  valise  once  or  twice,  in  the  westerly  end  of  the  depot 
at  Utica,  where  baggage  which  arrived  there  on  the  road 
which  was  checked  for  Utica  was  usually  placed,  and  the 
last  time  he  saw  it  there,  it  was  with  much  other  baggage, 
at  about  four  o'clock  of  the  day  on  which  it  arrived.  The 
place  where  the  valise  was  deposited  by  the  defendant  was 
in  the  open  depot  of  the  New  York  Central  Railroad,  but 
under  cover^  and  having  the  west  end  inclosed,  and  a  bag- 


192        CASES  m  THE  SUPREME  COURT. 

Holdridge  v.  Utica  and  Black  Riyer  Railroad  Company. 

I 

gage  man  was  stationed  there^  whose  duty  it  was  to  take 
charge  of  such  baggage  until  delivered,  and  he  was  paid 
partly  by  the  New  York  Central  Kailroad  Company,  and 
partly  by  the  defendant  He  testified  that  he  was  not  ab- 
sent for  more  than  five  minutes  at  any  one  time.  The 
baggage  checked  on  the  defendant's  road  to  Utica  was 
usually  kept  at«the  place  mentioned  until  night,  and  then, 
if  not  called  for,  it  was  put  into  a  baggage  room,  for  the 
night.  The  last  that  was  seen  of  the  plaintiff's  valise,  so 
far  as  appears  from  the  testimony,  was  when  the  plaintiff 
last  saw  it ;  and  it  did  not  appear  that  any  one  eke  knew 
that  it  belonged  to  him,  or  could  identify  it  On  the 
next  day  after  its  arrival,  the  plaintiff  at  about  ten  o'clock 
in  the  forenoon,  presented  his  check  and  demanded  his 
valise,  but  it  could  not  be  found.  The  manner  of  its 
disappearance  was  unknown;  though  it  doubtless  was 
taken  by  some  one,  between  the  hour  of  four  o'clock  and 
the  time  when  such  baggage  was  locked  up  in  the  room 
for  the  night. 

There  was  some  conflict  as  to  some  of  these  facts,  but  as 
the  jury  found  for  the  plaintiff,  we  are  to  assume  that  they 
found  the  facts  most  favorable  to  him. 

The  jury  returned  a  verdict  for  the  plaintiff  for  ^^425 
damages,  and  $5  costs,  for  which  amount  the  justice  ren- 
dered judgment  in  his  favor.  The  defendant  appealed 
to  the  county  court,  which  affirmed  the  judgment  of  the 
justice,  with  costs,  from  which  an  appeal  was  taken  to 
this  court 

JE.  N.  Orahamf  for  the  appUant 

E,  B,  TaUeotty  for  the  respondent. 

By  the  Courtj  Fostbr,  J.  I  think  the  decision  of  the 
Court  of  Appeals  in  Roth  v.  The  Buffalo  and  State  Line 
BaUroad  Company ^  (34  N.  T.  Bep.  548,)  controls  this  case. 
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There  the  plaintiff  took  passage  on  the  defendant's  rail- 
road at  Dunkirk,  for  Buffalo,  and  paid  his  fare  and  had 
his  trunk  checked  to  Buffalo.  The  train  arrived  at  Buffalo 
behind  time  and  at  about  10  o'clock  at  night,  the  weather 
being  cold,  and  the  plaintiff,  having  his  wife  with  him,  did 
not  call  for  his  baggage,  but  went  with  her  into  the  city, 
and  staid  all  night  The  next  morning  he  presented  the 
check  for  his  baggage,  which  could  not  be  found.  Ifo  one 
saw  the  trunk  after  it  left  Dunkirk ;  and  after  the  train 
arrived  at  Buffalo,  part  of  the  baggage  was  put  into  the 
baggage  room  in  the  New  York  Central  Railroad  depot, 
where  the  route  of  the  defendant's  railroad  ended,  but 
there  was  so  much  of  it  that  a  part  had  to  remain  in  the 
open  space  of  the  depot,  near  the  door  of  the  baggage 
room.  During  the  night  a  fire  occurred,  which  burned 
the  depot,  and  rendered  it  more  than  probable,  if  the  bag- 
gage of  the  plaintiff  reached  Buffalo,  that  it  was  destroyed 
by  the  fire,  which  was  accidental,  and  without  fault  of  the 
defendant-  The  justice's  court  gave  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed  to  the  Su- 
perior Court,  where  the  judgment  of  the  justice  was 
reversed,  and  on  appeal  to  the  Court  of  Appeals  it  was 
held  that,  under  the  circumstances,  the  liability  of  the  de- 
fendant as  a  common  carrier  was  at'  an  end,  and  that  it 
was  liable  only  as  an  ordinary  bailee,  and  for  losses  occa- 
sioned by  its  own  fault.  It  was  also  held  that  it  was  the 
duty  of  the  plaintiff,  under  these  circumstances,  to  call  for 
his  baggage  that  night,  and  that  therefore  the  loss  was 
attributable  to  his  own  fault. 

The  only  circumstance  which  can  make  the  case  before 
us  more  favorable  to  the  plaintiff  is,  that  there  the  loss  was 
occasioned  by  an  accidental  fire,  and  that  here  the  loss 
was  probably  occasioned  by  theft,  from  which  vigilance 
on  the  part  of  the  defendant  would  have  guarded  it.  It 
however  appears  that  the  valise  was  kept  where  such  bag- 
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gage  was  always  kept,  and  that  this  occurred  while  a  state 
aggricaltural  fair  was  being  held  at  Utica,  and  that  during 
the  time  of  that  fair  as  many  as  500  more  articles  were 
daily  received  there  than  was  usual.  So  far  as  the  negli- 
gence of  the  plaintiff  in  this  case  has  to  do  with  our  de- 
termination, it  was  much  more  palpable  than  in  the  case 
cited.  There  the  negligence  of  Roth  consisted  in  not 
calling  for  his  baggage  from  ten  o'clock  at  night  till  ten 
the  next  morning.  Here  the  negligence  continued  from 
half-past  ten  in  the  morning  to  nearly  the  same  time  of  the 
next  day. 

The  judgment  of  the  county  court,  and  of  the  justice's 
court,  should  be  reversed,  with  costs. 

Judgment  accordingly. 

[Ohovdaoa  Qkhsbaii  Tbbm,  April  7,  1868.    FoHer,  3iorg<m  and 
Justices.] 


•  •• 


Hbnrt  HouaHTALiNG  v%.  Pbter  HonGHTALIKa. 

Id  an  action  for  trespass  upon  land  by  catting  grass  thereon,  the  plaintiff,  for 
the  purpose  of  showing  his  possession  of  the  premises,  testified  to  his  having 
put  up  the  fence  along  the  road,  whenever  it  was  taken  down  to  drive 
through  the  lot  Heid,  that  the  putting  up  of  the  fence  fh>m  time  to  time 
tended,  if  unexplained,  to  show  possession  on  the  part  of  the  plaintiff;  and 
that  it  was  therefore  competent  for  the  defendant  to  show,  by  cross-examina- 
tion, that  the  putting  up  of  the  fence  was  really  an  act  done  for  him  (the 
defendant)  and  at  his  request,  and  not  as  the  owner  or  possessor  of  the  soil. 

Where  the  only  evidence  of  actual  possession  on  the  part  of  the  plaintiff  was 
that  he  was  in  the  habit  of  putting  up  the  fence,  whenever  it  was  taken  down 
to  drive  through  the  lot ;  and  it  was  shown  that  he  pat  no  personal  property 
on  the  lot,  and  kept  none  there,  took  nothing  off  the  land,  and  had  no  actual 
use  of  it ;  Hdd,  that  he  had  not  the  actual  possession  of  the  premises,  as 
against  the  defendant;  and  that  in  the  absence  of  any  evidence  to  show  that 
he  had  the  right  of  possession,  he  could  not  recover  for  a  trespass  upon  the 
land. 
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APPEAL  from  a  judgment  of  the  county  court  of  Onon- 
daga county.  The  plaintiff  sued  the  defendant  in  a 
justice's  court,  and  complained  that  he  had  committed  a 
trespass,  by  cutting  down  and  carrying  away  grass  from 
the  plaintiff's  premises.  The  defendant,  in  his  answer, 
denied  the  trespass,  and  alleged  that  the  premises  upon 
which  he  cut  the  grass  was  his  own  land,  and  in  his  pos- 
session. The  cause  was  tried,  and  the  justice  rendered  a 
judgment  for  the  plaintiff^  for  $15  damages  and  the  costs 
of  the  suit.  Upon  appeal  by  the  defendant  to  the  county 
court,  the  judgment  was  affirmed,  with  costs ;  and  the  de- 
fendant appealed  to  this  court  The  facts  are  sufficiently 
stated  in  the  opinion. 

Sedgwick^  Andretos  ^  Kennedy^  for  the  appellant. 

Gott  ^  Oarfieldy  for  the  respondent 

By  the  Courts  Foster,  J.  The  evidence  showed  that  the 
land  in  question  was  a  part  of  the  farm  of  the  defendant, 
and  that  he  was  in  possession  of  it  until  April,  1865.  He 
then  made  an  agreement  in  writing  with  one  Romine 
Ostrom  for  the  sale  to  him  of  the  land  in  question.  It  did 
not  appear  what, the  price  was  to  be,  the  times  when  the 
payments  were  to  be  made,  when  the  deed  was  to  be  ex- 
ecuted, or  whether  the  purchaser  was  to  have  possession 
of  the  premises  before  the  deed  should  be  executed,  or  not. 
Afterwards,  Ostrom  went  into  possession ;  he  built  a  small 
house  on  the  place,  and  continued  there  until  September, 
1865,  and  then  left  A  few  days  before  leaving  the  prem- 
ises he  assigned  his  contract  to  the  plaintiff,  who  lived 
then,  and  continued  to  live,  at  some  distance  from  the 
premises,  and  not  adjoining  thereto.  No  one  lived  on  the 
place  after  Ostrom  left  it  The  only  evidence  of  actual 
possession  on  the  part  of  the  plaintiff  was  that  he  used  to 
put  the  fence  up  when  taken  down  to  driYO  through  the 
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lot  in  muddy  weather.  He  put  no  personal  property  on 
the  land,  and  he  kept  none  there.  He  took  nothing  off, 
and  had  no  actual  use  of  it.  He  helped  Ostrom  to  move 
from  the  place,  and  when  he  left  he  put  up  the  bars. 

When  Ostrom  left  the  premises,  in  the  fall  of  1865,  the 
defendant  had  cattle  and  horses  which  were  being  pastured 
on  the  lot,  and  he  had  personal  property  there,  and  kept 
it  there  afterwards.  He  paid  the  taxes  on  the  place  for 
the  year  1865,  and  the  taxes  for  the  year  1866  were  assessed 
to  him ;  and  during  the  season  of  1866  he  picked  up  stone 
and  piled  them  in  heaps,  set  out  thirty  apple  trees  of 
grafted  fruit  on  the  land,  and  in  July,  1866,  cut  the  grass 
(for  which  this  action  was  brought)  and  stored  it  in  the 
house  on  the  premises,  except  100  to  200  pounds  of  it, 
which  he  removed  from  the  place. 

The  plaintiff,  for  the  purpose  of  showing  his  possession, 
testified  to  his  putting  up  the  road  fence  as  above  stated. 
On  .his  cross-examination  he  was  asked  if  the  defendant 
ever  gave  him  directions  to  put  up  the  fences  along  the 
road;  which  question  was  objected  to  by  the  plaintiff's 
counsel,  and  the  court  excluded  it 

In  this  the  justice  erred.  The  putting  up  the  fences 
from  time  to  time,  if  unexplained,  tended  to  show  pos- 
session on  the  part  of  the  plaintiff,  and  it  was  certainly 
competent  for  the  defendant  to  show,  if  he  could,  that  the 
putting  up  the  fence  was  really  an  act  done  for  the  defend > 
ant,  and  at  his  request  or  direction,  and  not  as  the  owner 
or  possessor  of  the  land.  It  does  not  appear  but  that  the 
fences  were  taken  down  by  himself,  and  for  the  accommo- 
dation of  his  teams  when  passing  along  the  road.  At  all 
events,  the  defendant  was  entitled  to  have  the  explanation. 

Upon  the  foregoing  evidence,  the  plaintiff  h&d  not  such 
a  possession  as  entitled  him  to  recover.  He  certainly  had 
not  the  actual  possession,  as  against  the  defendant;  and 
there  was  no  evidence  to  show  that  he  had  the  right  of 
possession. 
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It  does  not  appear  that  the  contract  gave  Ostrom  the 
right  to  the  possession,  and  the  only  possession,  or  right 
of  possession,  which  Ostrom  transferred  to  him  was  the 
assignment  which  he  made  of  such  contract  as  he  had. 

I  think  the  judgment  of  the  county  court,  and  the  judg- 
ment rendered  by  the  justice,  should  be  reversed. 

Judgment  reversed,  (all  concurring.) 

[Ohohdaga  G«hbbal  Tbbm,  April  7,  1868.  FotUTf  Morgan  and  Jfufftn, 
JastioeB.] 
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Epgab  Thomas,  general  guardian  of  Joel  D.  Thomas  and 
George  Thomas,  vs.  John  C.  Bbnnbtt. 

A  general  goardian  appointed  by  the  surrogate  can  maintain  an  action  in  his 
own  name,  as  such  guardian,  to  recover  a  debt  due  to  his  wards. 

Thus  he  may  bring  an  acUon  to  compel  the  defendant  to  pay  money  due  from 
hun,  which  he  received  in  pursuance  of  an  express  contract  made  between 
him  and  the  guardian  for  the  benefit  of  the  ward,  and  which  he  was  to  pay 
over  to  the  guardian. 

APPEAL  from  a  judgment  of  the  county  court  of  Onon- 
daga county,  affirming  a  judgment  in  favor  of  the 
plaintiff,  rendered  in  a  justice's  court. 

William  J.  Himghj  for  the  appellant 

WiUiam  J.  WaUacey  for  the  respondent. 


'  66  197 
188>Slg 

56b  107 
f50adl04 


Bjf  the  Court,  Fostbr,  J.  The  plaintiff,  Edgar  Thomas, 
was  ^appointed  general  guardian  of  the  above  named 
Joel  D.  and  George  Thomas,  and  they  were  entitled 
to  pension  money  which  was  to  be  paid  by  the  govern- 
ment of  the  United  States.  The  plaintiff,  as  such  guard- 
ian, employed  the  defendant  to  obtain  payment  of  the 
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money ;  the  defendant  obtained  the  money,  and  when  the 
plaintiff  demanded  it  of  him  claimed  that  he  had  forwarded 
it  to  him  by  mail.  '  The  plaintiff  sued  him  before  a  justice, 
as  guardian  of  the  above  named  infants,  and  the  justice 
allowed  him  to  amend  his  complaint  by  inserting  the  word 
"  general"  before  the  word  "  guardian,"  in  the  title  of  the 
suit  The  defendant  moved  to  dismiss  the  complaint,  on 
the  ground  that  a  general  guardian  has  no  capacity  to  sue, 
and  that  a  guardian  ad  litem  must  be  appointed  before  the 
issuing  of  the  process.  The  justice  denied  the  motion. 
The  action  was  tried  before  a  jury,  and  a  verdict  was  ren- 
dered for  the  plaintiff,  for  the  amount  claimed,  with  costs. 
The  defendant  appealed  to  the  county  court,  where  the 
judgment  of  the  justice  was  affirmed.  The  only  question 
raised  here  is,  whether  the  general  guardian  appointed  by 
the  surrogate  can  maintain  the  action  in  his  own  name  as 
such  guardian. 

A  guardian  in  socage,  or  a  guardian  by  nature,  cannot 
maintain  such  an  action.  The  guardian  in  socage  may 
sue  for  claims  covering  the  real  estate  of  his  ward,  but 
cannot  sue  to  recover  his  personal  property.  And  a  guard- 
ian by  nature,  except  so  far  as  the  statute  has  conferred 
upon  hira  the  rights  of  a  guardian  in  socage,  [\  B.  S,  718, 
§§  5,  6,  7,)  extends  only  to  the  person,  and  does  not  ex- 
tend to  the  personal  estate  of  the  ward.  (1  John.  Ch.  3. 
2  Kervt's  Com,  5th  ed.  219.  3  Pick.  213.  7  Wend.  354. 
1  P.  Wms.  285.  2  Atk.  80.  3  Brown*8  Ch.  186.  5  Term 
Bep,  690.) 

The  powers  of  a  testamentary  guardian  are  much  larger. 
He  takes  the  custody  and  tuition  of  his  ward,  and  may 
maintain  an  action  for  taking  or  detaining  him,  though 
the  damages  which  he  recovers  are  for  the  benefit  of  the 
ward.  "  He  shall  also  take  the  custody  and  managment  of 
the  personal  estate  of  such  minor,  and  the  profits  of  his 
real  estate,  during  the  time  for  which  such  disposition 
6hall  have  been  made,  and  may  bnng  such  actions  in  re- 
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lation  thereto  as  a  guardian  in  socage  might,  by  law." 
(1  R,  S,  150,  §  3.) 

The  Supreme  Court  may  appoint  general  guardians,  and 
such  guardians  are  entitled  to  receive  legacies  and  dis- 
tributive shares  belonging  to  their  wards,  {Oenet  v.  Tall- 
madge^  1  John.  Ch,  3,)  and  the  powers  of  such  guardians 
are  at  least  as  extensive  as  those  of  a  testamentary 
guardian. 

The  surrogate  has  the  same  power  to  allow  and  appoint 
guardians  as  is  possessed  by  the  chancellor,  (1  B.  8.  150, 
§  6,)  and  when  so  appointed,  the  guardian  shall  have  the 
same  power  as  a  testamentary  guardian.   (1  B.  St  151,  §  10.) 

Kow.  for  what  are  testamentary  guardians  authorized, 
by  the  aforesaid  section  3,  to  bring  actions  ?  They  are  to 
take  the  custody  and  management  of  the  personal  estate, 
and  the  profits  of  the  real  estate,  and  to  '^  bring  such 
actions  in  relation  thereto."  In  relation  to  what  ?  Cer- 
tainly not  for  the  rents  and  profits  of  the  real  estate  alone, 
but  also  in  relation  to  the  personal  property;  and  if  it  were 
not  for  the  residue  of  the  section,  ^'  as  a  guardian  in  socage 
might  by  law,"  there  would  be  no  question  of  such  right. 
But  does  this  last  branch  of  the  section  at  all  restrict  such 
power  of  bringing  suits,  to  the  rents  and  profits  of  the  real 
estate  only  ?  What  reason  can  there  be  why  the  general 
guardian  should  not  have  the  same  right  to  bring  suits  for 
the  personal  property  of  which  he  has  the  charge  and  pos- 
session, and  of  which  he  can  unquestionably  dispose  by 
sale,  that  he  has  to  sue  for  the  rents  and  profits  of  the 
real  estate  ? 

It  is  true  that  the  guardian  in  socage  can  bring  no 
suits  except  in  regard  to  the  real  estate,  and  for  the  rents 
and  profits  of  it ;  but  this  is  so  because  he  has  no  con- 
trol whatever  over  the  other  personal  estate  of  his  ward; 
and  therefore,  I  think,  although  the  language  of  the  section 
is  somewhat  loose,  the  legislature  intended  to  confer  the 
same  right  upon  the  general  guardian  to  sue  in  relation  to 
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any  of  the  property  under  his  control,  that  the  guardian 
in  socage  possessed  in  reference  to  the  property  of  which 
he  had  charge.  And  the  sentence  would  have  explicitly 
declared,  I  douht  not,  what  was  the  intention  of  the  legis- 
lature^ if  it  'had  added,  at  the  end  of  the  sentence,  ^'  in 
regard  to  the  real  estate." 

It  is  true  that  a  general  guardian  cannot  bring  a  suit  in 
his  own  name  to  compel  the  personal  representatives  of 
the  estate,  of  which  his  ward  is  entitled  to  a  distributive 
share,  to  pay  over  to  him  such  share.  But  this  is  not  be- 
cause of  his  inability  to  sue.  It  is  because  the  personal 
representatives  cannot  be  reached  in  that  way.  They 
must  be  called  to  account  to  ascertain  the  rights  of  the 
ward,  and  on  that  accounting  all  persons  interested  must 
be  made  parties ;  and  until  that  is  done,  and  the  rights 
of  the  ward  are  ascertained,  the  whole  fund  legally  be- 
longs to  the  estate  which  the  executors  or  administrators 
represent,  and  there  is  nothing  that  the  guardian  can  claim 
to  control.  But  where  the  property  is  vested  in  the  ward, 
the  control  of  the  personal  property,  and  the  right  of  its 
possession,  belongs  to  the  guardian  alone.  The  ward  can- 
not dispose  of  it,  and  it  must  be  conceded  that  he  alone 
can  sue  for  it. 

The  section  under  consideration  has  received  a  judicial 
construction.  In  White  v.  ParheVy  (8  Barh.  52,)  the  court, 
MuUett,  J.,  in  reference  to  the  section  under  (liscussion, 
says:  " The  pecuniary  subjects  of  this  trust  are  the  per- 
sonal property  and  credits  of  his  ward,  and  the  rents  and 
profits  of  his  ward's  real  estate.  It  is  the  duty  of  a  guard- 
ian to  use  all  reasonable  means  to  get  possession  and  con- 
trol of  his  ward's  personal '  property,  and  the  rents  and 
profits  of  his  real  estate,  and  to  collect  the  debts  or  moneys 
due  to  his  ward,  and  for  that  purpose  he  has  power  to 
bring  the  necessary  actions.  And  substantially  the  same 
is  held  in  Genet  v.  Tallmadge^  (1  John.  Ch,  5,)  where  the 
chuucellor  says  :  "The  statute  contemplates  a  recovery  at 
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law,  by  the  guardian,  of  legacies  and  distributive  shares, 
on  giving  approved  security  to  account,  &c.  A  guardian 
is,  by  the  general  nature  of  his  trust,  entitled  to  the  pos- 
session and  care  of  the  personal,  and  of  the  rents  and 
profits  of  the  real  estate  of  the  infant" 

It  would  certainly  be  a  very  useless  ceremony,  where 
the  personal  property  was  legally  owned  by  the  ward,  and 
a  suit  became  necessary  to  recover  for  it,  there  being  a 
general  guardian,  that  the  action  should  be  brought  in 
the  name  of  the  infant,  under  the  appointment  of  a  guard- 
ian €ui  litemj  and  who,  if,  when  he  had  received  the  money, 
should  refuse  to  pay  it  over  to  the  general  guardian,, would 
have  to  be  sued  therefor  in  the  same  way. 

The  guardian  may  sell  the  personal  property  of  his 
ward.  {Field  v.  Schieffelin,  7  John.  Oh.  150.)  He  may 
settle  between  the  ward  and  executors  or  administrators 
respecting  a  legacy  or  distributive  share  due  to  the  ward. 
{BaMn  v.  Lemming^  6  Paige^  95.)  And  he  has  power  to 
submit  to  arbitration  the  rights  of  his  ward.  (Weed  v. 
Misj  3  Caines,  253.) 

The  powers  and  duties  of  guardians,  in  respect  to  the 
estates  of  their  wards,  is  analogous  to  those  of  executors 
and  administrators  over  the  estate  of  their  testator  or  in- 
testates, and  like  those  of  committees  of  the  estates  of 
idiots,  lunatics  and  habitual  drunkards.  In  all  these  cases 
they  can  sue  in  their  own  names,  as  well  since  the  Code 
of  Procedure  as  before ;  and  in  Person  v.  JFarrew,  (14  Barb. 
489,)  it  was  held  that  a  committee  of  a  lunatic  could  com- 
mence an  action  in  his  own  name  to  set  aside  a  judgment 
recovered  against  the  lunatic,  upon  a  bond  and  warrant  of 
attorney ;  and  that,  within  the  meaning  of  section  113  of 
the  Code,  he  was  the  trustee  of  an  express  trust.  This 
was  a  special  term  case,  but  the  question  was  fully  dis- 
cussed by  Taggart,  J.,  at  pages  492,  3,  4.  And  in  l)at)i8 
V.  CarpenteVj  (12  How,  Pr,  287,)  also  at  special  term,  Bal- 
com,  J.,  held  that  the  committee  of  the  person  and  estate 
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of  a  habitual  dmnkard  may  bring  actions  on  promissory 
notes  which  he  received  as  such  committee,  in  his  own 
name,  without  describing  himself  as  committee. 

Certainly,  if  the  committee  of  a  lunatic  or  habitual 
drunkard  is  a  trustee  of  an  express  trust,  within  the  mean- 
ing of  section  113  of  the  Code — and  it  appears  to  me  that 
they  must  be — the  general  guardian  of  an  infant  is  equally 
so.  And  besides,  the  action  in  this  case  is  brought  to 
compel  the  defendant  to  pay  money  due  from  him,  which 
he  received  in  pursuance  of  an  express  contract  made  be- 
tween him  and  the  guardian,  for  the  benefit  of  the  ward, 
and  which  he  was  to  pay  over  to  the  guardian. 

The  judgment  of  the  county  court  should  be  aflSrmed. 

Judgment  affirmed. 

[OiroHDAGA  GsNSBAL  Tbbm,  April  7, 1868.    Fatter j  Morgan  and  MuUm,  Jus- 
tioes.] 


Hoard  vs.  Peck. 

The  rnle  is  general,  that  he  who  knowingly  assists  the  wife  in  the  violation  of 
her  duty  as  such,  is  guilty  of  a  wrong,  for  which  an  action  will  lie,  by  the 
husband,  where  iiyury  is  thereby  inflicted  upon  him.    Per  Fosteb,  J. 

An  acUon  can  be  maintained  by  a  husband  against  a  druggist  to  recover  dam- 
ages for  selling  to  the  plaintiff's  wife/  secretly,  fh>m  day  to  day,  large  quan- 
tities^of  laudanum  to  be  used  by  her  as  a  beverage,  and  which  are  so  used 
by  her  to  the  defendant's  knowledge,  without  the  knowledge  or  consent  of 
the  husband ;  the  defendant  well  knowing  that  the  same  was  ii\juring  and 
impairing  her  health,  and  concealing  the  fact  of  such  sales  and  use  thereof 
from  the  plaintiff;  in  consequence  of  which  use  by  her  the  wife  became  sick 
and  emaciated,  and  her  mind  was  affected,  so  that  she  was  unable  to  perform 
her  duties  as  such  wife,  and  her  affections  became  alienated  from  her  hus- 
band, and  he  lost  her  society  and  was  compelled  to  expend  divers  sums  of 
money  in  medical  and  other  attendance  upon  her.    Morgan,  J.,  dissented. 

On  the  trial  of  such  an  action,  evidence  that  the  defendant  did  not  affix  labels 
io  the  phials  in  which  the  laudanum  was  taken  from  his  shop,  is  competent, 
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if  for  no  other  purpose,  an  tending  to  proTe  the  dandstHm  manner  of  Belling 

which  Is  claimed  in  the  complaint. 
In  such  an  action  a  physician  may  be  asked  "  what  would  the  natural  result 

of  three  of  these  bottles  of  opium,  called  laudanum,  be  upon  the  plaintiflT's 

wife,  as  you  know  the  woman,  and  her  situation  and  constitution,"  dtc.  ? 
The  true  rule  is,  not  to  base  a  question  upon  the  eridence  which  has  been 

already  given,  but  to  state  a  hypothetical  case  to  the  witness. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
a  motion  for  a  new  trial,  upon  the  minutes  of  the 
judge.  ' 

The  action  was  tried  at  the  Jefferson  county  circuit 
court,  before  his  honor  Justice  Mullin.  The  jury  found  a 
verdict  for  the  plaintiff  for  $500.  The  defendant  moved  for 
a  new  trial  upon  the  minutes,  at  a  special  term  held  before 
the  same  justice;  who  denied  the  motion;  and  from  his 
order  the  defendant  appealed,  and  the  case  and  exceptions 
were  ordered  to  be  heard,  in  the  first  instance,  at  the  gen- 
eral term. 

F.  W,  Eubhardj  for  the  appellant. 

S,  R.  Hammond,  for  the  respondent. 

Foster,  J.  The  facts  claimed  in  the  complaint,  and 
proved  on  the  trial,  were  as  follows :  The  plaintiff'  and  his 
wife  were  residents  of  the  village  of  Watertown,  in  the 
county  of  Jeft'erson.  They  had  two  children.  The  wife 
of  the  plaintiff,  previous. to  January,  1866,  enjoyed  good 
health,  and  had  the  charge  of  the  plaintiff's  household 
affairs,  and  of  the  children.  The  defendant  had  been  for 
some  years  a  druggist,  in  that  village,  and  knew  the  plain- 
tiff and  his  wife.  From  January,  1866,  to  October  of  that 
year,  the  defendant  from  day  to  day  secretly  sold  to  the 
wife,  to  be  used  by  her  as  a  beverage,  and  which  she  did 
use  as  a  beverage,  large  quantities  of  laudanum,  ranging 
from  four  to  twelve  ounces  per  day,  which  the  defendant 
knew  was  used  by  her  as  a  beverage,  without  the  knowl* 
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edge  or  consent  of  the  plaintiff;  and  well  knowing,  while 
he  was  so  selling  the  latidannm  to  her,  that  it  was  injuring 
and  impairing  her  health ;  and  concealing  the  fact  of  such 
sales,  and  use  thereof,  from  the  plaintiff;  and  from  the 
use  of  the  drug  the  wife  of  the  plaintiff  became  sick  and 
emaciated^  and  her  mind  was  affected,  so  that  she  was 
unable  to  perform  her  duties  as  such  wife,  and  her  affec- 
tions became  alienated  from  the  plaintiff,  and  he  lost  her 
affections  and  society,  and  was  compelled  to  expend  divers 
sums  of  money  in  the  medical  and  other  attendance  upon 
her  in  effecting  a  cure. 

It  is  not  necessary  to  examine  the  evidence  in  detail. 
All  the  above  facts  were  proved  by  the  witnesses  for  the 
plaintiff,  and  were  not  to  any  material  extent  contradicted 
by  the  testimony  of  the  defendant ;  and,  under  the  charge 
of  the  judge,  the  jury  found  them  all  to  be  true;  and  so 
far  as  there  was  any  conflict  in  the  evidence,  we  are  to 
assume  that  the  jury  gave  credit  to  the  testimony  which 
supported  the  finding. 

The  main  question  is,  can  the  plaintiff,  upon  such  a  state 
of  facts,  maintain  an  action. 

It  is  claimed  for  the  defendant,  that  the  selling  of  lauda- 
num is  a  lawful  business,  and  that  therefore  no  action  will 
lie  against  him;  that  it  is  like  the  selling  of  intoxicating 
liquors,  the  selling  of  which  he  claims  is  lawful,  except  so 
far  as  restrained  by  positive  statutory  enactment.  And  it 
is  also  claimed  that,  whether  lawful  to  sell  it  or  not,  the 
wife  having  voluntarily  used  it,  the  defendant  not  having 
assisted  her  in  the  act  of  taking  it,  therefore  he  is  not 
liable  for  the  injury  caused  by  her  use  of  it 

Although  there  is  no  statute  prohibiting  the  sale  of 
laudanum,  either  as  a  beverage  or  for  any  other  purpose, 
it  does  not  follow  that  therefore  a  sale  of  it  in  all  cases  iff 
lawful.  Its  lawfulness,  or  unlawfulness,  depends  upon  the 
circumstances  of  the  sale,  and  the  uses  and  purposes  to 
which  it  18  to  be  applRMl.     Il:  is  doubtless  lawful  to  sell 
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laudanum  as  a  medicine,  or  for  any  chemical  or  mechan- 
ical, purposes,  if  any,  for' which  it  may  be  used.  It  is  also, 
as  a  general  rule,  lawful  to  sell  spirituous  liquors  as  a  bev- 
erage, except  in  the  cases  prohibited  by  statute,  and  I 
know  of  no  reason  why  the  sales  of  spirits  prohibited  by 
statute  would  not  be  lawful,  ia  the  absence  of  such  pro- 
hibition. 

But  it  does  not  follow  from  this  that  an  action  may  not 
be  maintained  against  one  who  improperly  sells  ardent 
spirits  to  a  wife  or  servant,  although  no  notice  not  to  do 
so  had  been  given,  pursuant  to  the  statute.  (2  R,  8.<,  5th 
ed.  944,  945,  §§  21,  29.)  Where  notice  not  to  sell  has  been 
given,  a  single  sale,  in  a  case  so  prohibited,  would  subject 
the  offender  to  the  penalty,  and  for  any  damages  sustained 
thereby ;  while  without  the  notice  such  sale  would  be  law- 
ful, because  from  time  immemorial  it  has  been  lawful  to 
use  ardent  spirits  as  a  beverage,  and  sales  for  that  purpose 
have  been  allowed. 

But,  independent  of  the  statute,  if  a  party  should  allow 
a  wife  or  servant  of  another  to  frequent  his  drinking  room, 
without  the  knowledge  of  the  husband  or  master,  and 
should  daily  furnish  the  wife  or  servant  with  liquors  to  be 
there  dranky  until  intoxicated,  and  the  husband  or  master 
thereby  sustains  a  pecuniary  loss,  does  it  follow  because  it 
is  lawful  to  sell  it  as  a  beverage,  under  other  circumstances, 
that  it  is  lawful  for  a  party,  daily,  to  help  the  wife  or  ser- 
vant to  become  intoxicated,  to  the  loss  and  damage  of  the 
husband  or  master?  When  such  a  case  arises  it  will  be 
necessary  to  consider  it  more  fully,  and  to  determine  it ; 
but  if  it  should  be  found  to  be  lawful,  it  would  not  aid 
much  in  the  determination  of  this  case,  in  favor  of  the  de- 
fendant 

The  sale  of  laudanum  as  a  beverage  is  very  uncommon. 
It  is  well  known  to  be  poisonous.  It  cannot  be  used  as  a 
beverage  without  impfairing  the  physical  and  mental  ener- 
gies ;  and  this  is  generally  well  known,  and  it  certainly  is 
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to  all  druggists.  Suppose  a  druggist  should  clandestinely, 
three  times  a  day,  sell  to  a  wife,  to  be  then  and  there  drabk 
in  hie  preeence^  and  having  every  reason  to  believe  that  it 
was  against  the  consent  and  will  of  the  husband,  four 
ounces  of  laudanum,  amounting  in  the  whole  to  twelve 
ounces  per  day,  and  should  continue  to  do  so  for  the  term 
of  nine  months,  seeing  and  knowing  during  all  that  time 
that  it  was  destroying  her  intellect,'  impairing  her  health, 
and  inflicting  injury  upon  the  husband;  is  it  possible  that 
the  law  would  afford  no  redress  to  the  party  aggrieved,  or 
would  it  be  any  justification  that  the  wife  desired  it?  or, 
that  it  was  her  hand  that  held  the  potion  to  her  lips  ?  The 
druggist,  by  the  act  of  handing  it  to  her  for  that  purpose, 
is  as  much  responsible  for  the  consequences  as  though  he 
assisted  her  directly  in  pouring  it  down  ber  throat  If 
this  were  an  action  for  negligence  of  the  defendant,  negli- 
gence of  the  wife  would  prevent  the  plaintiff  from  recov- 
ering, on  the  ground  that  her  negligence  contributed  to 
the  injury;  but  it  is  a  case  where  the  druggist  and  wife 
united  in  the  doing  of  acts  injurious  to  the  interests  of  the 
husband.  In  my  judgment  it  might  «a8  well  be  said,  if  a 
stranger  and  a  servant  conspired  together  to  injure  the 
property  of  the  master,  the  stranger  furnishing  the  means 
and  the  servant  alone  using  them  in  inflicting  the  injury, 
that  the  master  cannot  recover  of  the  stranger,  because  his 
act  is  not  the  immediate  one  in  producing  it.  The  action 
in  such  case  would  lie  against  the  stranger,  because  he 
acted  in  concert  with  the  servapt,  and  because  his  act  aided 
in  the  consummation  of  the  injurious  act. 

In  this  case,  the  wife  and  defendant  united  and  acted  in 
concert,  in  doing  the  wrong  complained  of,  and  if  the  de- 
fendant had  performed  his  duty  to  the  plaintiff,  by  inform- 
ing him  what  they  were  doing,  the  result  which  was 
reached  would  have  been  prevented. 

If  one  arms  another  with  a  weap6n  to  be  used  by  him 
upon  the  person  of  a  third,  and  it  is  so  used,  the  one  for- 
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nishing  it  is  a  participator  in  the  whole  transaction^  and 
liable  for  the  result,  although  not  present  when  it  was  ac- 
complished, and  notwithstanding  the  person  to  whom  the 
weapon  was  furnished  might,  for  aught  he  knew,  finally 
resolve  not  to  use  it  If  one  furnishes  the  means,  with  the 
knowledge  that  it  is  to  be  unlawfully  used,  assenting  to 
Buch  use,  he  is  answerable  for  the  consequences,  if  the  de- 
sign is  carried  out 

« 

It  is  said  by  the  counsel  for  the  defendant,  that  in  gen- 
eral, to  maintain  a  claim  for  special  damages,  they  must 
appear  to  be  the  legal  and  natural  consequences  of  the 
wrong  complaind  of,  and  proceeding  exclusively  from  that, 
and  not  from  the  improper  act  of  a  third  person,  remotely 
induced  thereby.  {Grain  v.  Petriej  6  Hilly  522.)  The  rule 
as  laid  down  was  properly  applicable  to  that  case,  but  I 
cannot  see  how  it  aids  this  defendant  In  this  case  the 
wife  of  the  plaintiff  occuj^ed  no  such  relation  to  the  de- 
fendant as  was  there  meant  by  the  term  third  person.  Nor 
was  she  remotely  induced  by  the  act  of  the  defendant  to 
take  the  injurious  drug.  They  were  associated  together 
and  acting  in  concert  in  the  commission  of  the  wrong,  she  / 
being  induced  by  the  desire  for  the  exhilaration  produced  1^ 
by  the  use  of  it,  and  he  by  the  desire  of  gain,  and  his  was 
no  remote  act  The  law  regards  each  sale  (under  the  cir- 
cumstances proved)  as  one  and  the  same  transaction ;  as 
much  as  though  each  sale  and  tise  had  been  at  the  same 
instant  of  time. 

There  are  no  decisions  upon  any  case  identically  the 
same  as  the  one  under  consideration.  It  does  not  how- 
ever prove,  because  the  case  is  new,  that  the  action  cannot 
be  maintained.  The  action  is  adapted  to  every  special  in- 
vasion of  one's  rights.  (1  Comyn's  Dig,  title  Action^  A, 
note  1.  4  Burr.  2345.)  And  it  is  no  objection  to  an  ac- 
tion, that  it  is  new,  in  the  instance,  if  it  be  not  new  in  its 
principle.  (1  Oomyn's  'Dig.  aupra^  and  note  1.  3  Term.  Rep. 
63.    2  Mavle  &  Sel.  405.)     In  Burrow's  Reports,  {supra,) 
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it  is  said :  ^^  It  is  clear  to  me,  that  though  the  above  was 
such  a  species  of  property  as  was  then  not  properly  known 
to,  or  at  least  not  established  by,  precedent  at  common  law, 
yet  the  novelty  of  the  question  did  not  bar  it  of  the  com- 
mon law  remedy  and  protection.  *  *  *  That  the  person 
invading  it  had  nothing  to  do  with  it,  and  that  he  erred 
against  the  rules  of  morality  and  justice,  in  disturbing 
another's  possession  or  pleasure."  *  *  *  The  common  law 
l&eing  founded  on  such  principles  as  have  been  laid  down 
*  *  "  the  remedy  by  action  upon  the  case  is  suited  to 
every  wrong  and  grievance  that  the  subject  may  suffer  from 
a  special  invasion  of  his  right ;  for  this  sort  of  action  varies, 
says  Lord  Coke,  according  to  the  variety  of  the  case." 

An  action  is  maintainable  by  the  owner  of  a  dog,  against 
pne  who  puts  poisoned  food  where  he  knows  the  animal 
will  pass  along  and  get  it,  {Dodson  v.  Mack^  4  Dev.  &  Batt. 
N.  G,  Rep.  146,)  and  yet  the  act  of  the  defendant  did  not 
necessarily  cause  the  death  of  the  dog,  nor  could  the  de- 
fendant have  known  that  it  would,  for  he  could  not  know 
with  certainty,  nor  was  it  certain,  that  the  dog  would  pass 
the  place,  or  if  he  did  that  he  would  discover  or  would  eat 
the  poisoned  food.  Y^t  the  act  of  the  defendant  in  that 
case  was  not  deemed  to  be  too  remote. 

There  was  in  that  case  no  collusion,  and  no  certainty 
that  the  injury  would  be  produced ;  in  this  there  was  both. 
The  defendant  knew  the  drug  would  be  taken  by  the 
plaintiff's  wife.  He  colluded  with  her  for  that  purpose, 
and  he  knew  that  the  effect  would  be  injurious i;o  the  in- 
terests of  the  plaintiff. 

It  is  enough  to  entitle  a  party  to  an  action,  that  the 
damage  be  closely  connected  with  the  injurious  act  com- 
plained of.     (fiomyrCs  Dig.j  Action^  B.  4,  note  I) 

There  are  a  variety  of  acts  of  third  persons  for  which  a 
husband  can  maintain  an  action,  though  his  wife  unites  in 
the  immediate  act  causing  the  injury;  as  where  a  man 
entices  a  wife  away  from  her  husband,  or  harbors  her,  she 
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having  left  him  without  cause.  (Reeve' %  Dom.  Bel  139.) 
In  an  action  for  criminal  conversation  with  the  wife,  the 
action  is  founded  upon  the  alienation  of  the  affections  of 
the  wife  from  the  husband,  rendering  her  unfit  for  his  soci- 
ety, and  exposing  him  to  shame,  ridicule,  and  the  hazard  of 
maintaining  spurious  issue.  {Beeve's  Dam,  Bell39,)  And' 
in  such  case  he  can  maintain  the  action,  whether  the  de- 
fendant by  artful  means  seduces  the  wife,  or  she  consents 
readily  to  his  base  proposals,  or  if  she  herself  first  pro- 
poses the  criminal  intercourse.  It  is  enough  if  the  de- 
fendant is  an  actor  in  producing  the  injury  to  the  plaintiff; 
and  which  of  them  is  the  seducer^  is  material  only  upon 
the  question  of  damages. 

I  think  the  rule  is  general,  "  that  he  who  knowingly 
assists  the  wife  in  the  violation  of  her  duty,  as  such,  is 
guilty  of  a  wrong  for  which  an  action  will  lie,  where  in- 
jury is  thereby  inflicted  upon  the  husband."  (Barnes  v. 
AUen,  30  Barb.  668,  per  LoU,  J.) 

In  the  language  of  the  counsel  for  the  plaintiff,  "  his  wife 
did  not  apply  for  the  laudanum  of  the  defendant,  as  a  med- 
icine, and  he  kpew  it ;  it  was  not  intended  to  be  used  as  a 
medicine,  and  he* knew  it;  she  was  violating  her  duty  to  her 
husband  in  purchasing  and  using  the  drug ;  violating  her 
duty  to  her  family,  and  destroying  her  health,  and  the  de- 
fendant knew  it  He  aided  her,  and  furnished  her  with 
the  means  of  doing  all  this.  The  very  sale  to  her  of  the 
poison,  and  the  using  of  it  as  she  did,  destroyed  her  voli- 
tion, and 'SO  perverted  her  judgment  that  she  had  no  moral 
power  to  resist  the  temptation  to  continue  its  use.  This 
habit,  so  resistless  in  its  tyranny,  was  the  sequence  of  the 
sale  of  the  drug  to  her,  by  the  defendant,  and  he  knew  it. 
He  was,  in  fact,  for  a  portion  of  the  time,  selling  it  to  a 
morally  insane  person,  whose  insanity  was  caused  by  his 
own  wrong.  And  I  may  add  that  the  proof  shows,  by  his 
own  declarations,  that  he  sold  it  to  be  used  by  her,  when 
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he  believed  she  was  not  in  her  right  mind.  He  continued 
to  sell  it  to  her,  and  kept  it  secret  from  the  plaintiff  He 
acted  in  bad  faith  towards  him,  and  his  acts  having  con« 
tributed  largely  to  the  injury  complained  of^  he  is  liable. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  did 
not  affix  labels  to  the  phials  in  which  the  laudanum  was 
taken  firom  his  store,  although  the  defendant  objected  to 
the  evidence,  on  the  ground  that  it  was  incompetent,  and 
in  due  time  excepted.  I  think  the  ruling  was  right.  If 
for  no  other  purpose,  it  was  competent  as  tending  to  prove 
the  clandestine  manner  of  selling,  which  was  claimed  in  the 
complaint. 

The  question  put  by  the  plaintiff's  counsel  to  Doctor 
Grafton,  "  In  your  judgment,  spesiking  from  your  experi- 
ence as  a  physician  and  surgeon,  what  would  the  natural 
result  of  three  of  these  bottles  of  opium,  called  laudanum, 
be  upon  Mrs.  Hoard,  as  you  know  the  woman,  and  her 
situation  and  constitution,  and  all  that?*'  The  defend- 
ant's counsel  objected  to  the  question  as  incompetent,  be- 
cause the  question  assumed  that  she  took  the  whole  of  it 
as  a  beverage  or  medicine ;  that  the  plaintiff  should  be 
required  to  show  it  was  taken,  and  also  all  the  uses  that 
laudanum  may  be  put  to.  The  court  overruled  the  objec- 
tion, and  admitted  the  answer,  and  the  defendant's  counsel 
excepted.  The  witness  answered  the  question,  l^othing 
can  be  clearer,  upon  authority,  as  well  as  upon  principle, 
than  that  the  question  was  proper.  If  it  had  been  based 
upon  the  evidence  which  had  then  been  given,  there  is  good 
ground  for  holding  that  it  should  have  been  excluded ; 
because  the  witness  would  have  been  called  upon  to  determ- 
ine as  to  the  truth  or  falsity  of  all  of  the  evidence ;  and  he 
would  have,  also,  to  found  his  conclusions  as  to  the  effect 
to  be  given  to  it,  both  of  which  belonged  exclusively  to 
the  jury ;  while  in  the  form  in  which  the  question  was 
put,  if  the  jury  found  that  the  facts  proved  did  not  war- 
rant any  or  all  of  the  assumptions  of  the  hypothetical 
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question,  they  would  treat  the  answer  of  the  doctor  as  not 
relevant  to  the  case.  The  true  rule  is  to  state  a  hypo- 
thetical case  to  the  witness.  (Lake  v.  The  People^  1  Park. 
Crim.  Rep.  495 ;  aarae  ease,  2  Kern.  358,  and  The  People  v. 
Thurston,  2  Park.  Grim.  Rep.  49.) 

There  was  no  error  in  the  refusal  of  the  court  to  charge 
that  ^^  if  the  defendant  sold  the  laudanum  as  other  drug- 
gists did,  in  the  ordinary  course  of  his  business,  as  a  bev- 
erage, he  is  not  liable  for  the  improper  use  of  it  by  the 
purchaser  ;^'  or  that  "  if  the  jury  believe  the  plaintiff's 
wife  obtained  laudanum  from  other  sources  than  of  the 
defendant,  and  took  the  same  into  her  system,  the  defend- 
ant is  not  responsible ;"  or  that  ^^  the  defendant  cannot  be 
made  liable  because  of  mere  knowledge  of  the  use  of  the 
drug,  by  the  plaintiff*  s  wife,  as  a  beverage." 

I  shall  not  discuss  these  questions  further  than  to  say 
that  the  judge  had  already  charged  the  jury  fiiUy,  and 
had  submitted  to  them  the  same  propositions  above  stated, 
with  the  proper  qualifications.  And  the  jury  could  not 
.  possibly  be  misled  by  anything  contained  in  the  charge ; 
and  as  a  whole,  including  the  refusal  to  charge,  I  have  no 
doubt  that  it  was  correct  ^ 

To  that  portion  of  the  charge  authorizing  the  jury  to 
give  punitive  damages,  in  case  they  found  the  defendant 
had  acted  in  bad  faith  in  the  sale  of  the  laudanum,  there 
wae  no  exception^  and  tbe  question  is  now  raised  for  the 
first  time. 

I  think  the  charge  was  correct.  But  the  question  is  not 
merely  whether  it  was  correct  or  not;  but  in  order  to 
aftect  our  decision,  (there  being  no  exception,)  it  must  ap- 
pear, not  only  that  it  was  wrong,  but  that  it  influenced 
the  verdict ;  and  it  is  sufficient  to  say  that,  as  compensa- 
tory, merely,  the  damages  were  not  excessive,  but  were 
well  warranted  by  the  injury  proved.  The  defendant  was 
not  injuriously  affected  by  the  charge,  and  we  cannot  set 
it  aside,  even  if  erroneous. 
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The  order  of  the  special  term  denying  a  new  trial  should 
be  affirmed,  and  judgment  entered  for  the  plaintiff 

Bacon  and  Mullin,  JJ.,  concurred. 

Morgan,  J.,  (dissenting.)  The  recovery  in  this  case  is 
for  damages  which  the  plaintiff  alleged  he  sustained  in 
consequence  of  the  defendant's  selling  opium  to  his  wife, 
the  defendant  being  a  druggist,  and  knowing,  or  having 
good  reason  to  know,  that  the  plaintiff's  wife  was  using 
the  same  in  such  quantities  as  to  injure  her  health;  and 
the  jury  having  been  instructed  that  the  defendant  was 
liable  to  the  plaintiff  for  the  damages  which  the  husband 
had  sustained  in  consequence  of  her  loss  of  health,  the 
recovery  included  damages  for  the  plaintiff's  loss  of  the 
services  of  his  wife,  as  well  as  the  loss  of  her  comfort  and 
society  while  in  ill  health,  caused  by  the  improper  use  of 
opium.  The  defendant  made  the  point,  on  the  trial,  that 
the  action  could  not  be  maintained,  and  asked  for  a  non- 
suit, which  was  denied. 

In  my  opinion  the  action  is  not  sustainable  upon  any 
ground  known  to  the  common  law,  and  that  the  motion 
for  a  nonsuit  should  have  been  granted. 

I  have  been  unable  to  find  a  precedent  for  such  an 
action ;  and  although  this  is  not  a  sufficient  reason  to  refuse 
a  remedy,  still  the  action  must  be  brought  within  some 
acknowledged  principle  of  law,  or  it  will  fail.  There  are 
many  cases  where  such  an  action  would  be  maintainable,  if 
the  principle  upon  which  the  action  is  based  can  be  de* 
fended.  Persons  who  sell  intoxicating  liquors  would  be 
liable,  in  an  action,  to  the  husband,  for  selling  them  to  his 
wife,  as  a  beverage,  and  also  for  selling  them  to  his  chil- 
dren, and  yet  no  such  action  has  been  brought  at  common 
law,  although  the  evil  is  one  of  great  magnitude,  and 
often  resulting  in  very  great  damages  to  the  husband  and 
parent     This  must  have  been  the  sense  of  the  legislature ; 
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and  to  remedy  the  defect  of  the  common  law  in  not  pro- 
viding a  remedy  in  such  cases,  the  sale  of  intoxicating 
drinks  to  persons  guilty  of  habitual  drunkenness  was  de- 
clared unlawful  by  the  act  of  1867;  and  hotel  keepers 
were  made  liable  for  all  the  damages  which  might  be  sus- 
tained in  consequence  of  such  sale.    {Laws  o/1857,  ch.  628, 

§§  21,  29.) 

Druggists  are  not  under  any  contract  or  legal  liability  to 
husbands  for  selling  medicines  to  their  wives,  or  to  parents, 
for  selling  medicines  to  their  children.  Physicians  who 
prescribe  for  them  are  under  a  legal  obligation  to  use 
proper  skill,  and  if  they  fail,  are  liable  for  mal  prentice. 
But  druggists  and  chemists  are  confined  to  the  due  exer- 
cise of  their  business,  to  the  preparing,  compounding,  dis- 
pensing and  vending  drugs  and  medicines  and  medicinal 
compounds.  {Chitty  on  Gont  481.)  No  case  can  be  found 
where  they  have  been  made  liable  because  the  persons  to 
whom  the  medicines  were  sold  made  an  improper  use  of 
them.  It  was  not  illegal  for  the  plaintiff's  wife  to  use  the 
opium  sold  to  her,  in  excess,  so  as  to  injure  her  health; 
but  if  it  had  been,  the  defendant  would  not  have  been 
liable,  unless  he  had  been  guilty  of  something  worse  than 
the  mere  act  of  sale,  by  means  of  which  she  was  enabled  to 
perpetrate  the  wrong.  This  is  deducible  from  several 
cases  where  the  question  has  arisen  as  to  the  liability  of  a 
merchant  who  sells  goods,  knowing  or  having  reason  to 
know,  that  they  are  to  be  used  for  smuggling  purposes  or 
to  evade  the  revenue  laws.  If  nothing  can.  be  proved 
against  him  except  the  bare  act  of  sale,  he  is  not  respons- 
ible for  the  subse*quent  unlawful  acts  of  third  persons  who 
purchase  with  intent  to  commit  a  public  or  private  wrong, 
however  strong  may  be  his  suspicion  that  the  purchasers 
intend  to  use  the  goods  for  illegal  purposes. 

There  are  many  cases  of  moral  obligation  which  may  be 
violated,  without  responsibility  to  third  persons  who  are 
indirectly  injured  in  consequence  of  it.     The  moral  duties 
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which  one  man  owes  another  are  not  the  foundation  of  an 
action.  It  is  only  when  the  law  creates  a  legal  duly,  that 
a  violation  of  it  can  be  made  the  basis  of  an  action. 

]^ow  what  duty  did  the  defendant  in  this  case  owe  to 
the  plaintiff?  If  we  grant  that  he  was  unkind  and  un- 
neighborly  in  not  advising  the  husband  of  his  suspicions 
that  the  wife  was  injuring  her  health  and  endangering  her 
life  by  the  improper  use  of  opium,  we  must  concede  that 
he  was  under  no  legal  obligation  to  communicate  the  in- 
formation. Unless  the  defendant  was  legally  bound  to 
communicate  his  suspicion  to  the  husband,  his  refusal  to 
sell  her  any  more  opium  would  have  been  of  no  practical 
benefit  to  the  husband ;  for  without  doubt  she  could  have 
as  easily  supplied  herself  at  some  other  store.  The  sale 
of  opium  was  not  illegal,  and  no  one  could  have  been  made 
responsible  for  the  mere  act  of  sale. 

But  the  action  in  this  case  entirely  relieves  the  plaintiff's 
wife  of  responsibility  to  her  husband  for  her  improper  use 
of  the  article — I  speak  of  moral  responsibility — for  it  is  to 
be  observed  that  the  wife  was  under  no  legal  restraint, 
nor  could  she  be  put  under  any  legal  restraint,  not  to  use 
opium.  If  there  was  any  way  known  to  the  law  to  enforce 
the  social  and  moral  obligations  which  the  husband  owes 
to  the  wife,  or  the  wife  to  her  husband,  in  respect  to  the 
use  of  hurtful  stimulants,  there  would  be  more  occasions 
for  wives  to  restrain  their  husbands  than  for  husbands  to 
invoke  the  aid  of  the  law  to  restrain  their  wives. 

A  wife  has  no  legal  control  over  her  husband,  nor  has 
he  any  legal  control  over  his  wife  if  she  chooses  to  indulge 
in  the  improper  use  of  opium.  He  may  sometimes  with- 
hold from  her  the  means  of  procuring  such  articles,  but  in 
a  majority  of  cases  she  has  means  of  her  own,  or  can  find 
some  way  to  procure  such  articles,  without  calling  upon 
her  husband.  It  will  not,  I  think,  be  maintained  that  the 
husband  can  punish  his  wife  and  prevent  the  evil  in  that 
way. 
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Whatever  may  be  the  common  law  on  the  Bubject,  the 
moral  sense  of  this  community,  in  onr  present  state  of 
civilization,  will  not  permit  the  hasband  to  inflict  personal 
chastisement  on  his  wife,  even  for  the  greatest  outrage. 
{Perry  v.  Perry^  2  Paige^  503,  Walworth^  .Oharieellar.)  Nor 
can  he,  it  seems,  obtain  legal  control  of  her  person  so  as 
to  prevent  her  going  out  at  her  pleasure.  It  was  held  in 
a  recent  case  in  England,  that  she  may  voluntarily  absent 
herself  from  her  husband,  and  that  a  court  of  common  law 
has  no  jurisdiction  to  issue  a  writ  of  habeoi  carpus  to  bring 
up  her  body,  unless  she  is  restrained  of  her  liberty.  In 
ex  parte  SandilandSj  (12  JEng.  L.  and  Eq.  463,)  Lord  Gamp- 
bell  said  that  "if  she  were  brought  up  we  could  only  in- 
quire of  her  where  she  would  go ;  we  could  not  compel 
her  to  return  to  her  husband."  Sir  F,  Kelley  (solicitor- 
general)  declared:  "It  may  be  questioned  whether  she 
can  legally  have  any  \^1  independent  of  that  of  her  bus* 
band."  And  this  remark,  at  least,  has  some  foundation  in 
the  decisions  in  some  of  the  old  reports.  But  Lord  Camp- 
bell declared,  in  his  opinion,  "that  the  relation  between 
husband  and  wife  was  different  from  that  of  parent  and 
child.  The  parent  has  a  right  to  the  custody  of  the  child. 
*  *  *  But  a  hwband  has  no  such  righty  at  common  law, 
to  the  custody  of  his  wife."  Bishop,  in  his  treatise  on 
Marriage  and  Divorce,  (§  766,)  says  "that  the  English  right 
of  the  husband  to  restrain  in  special  circumstances  the 
wife  of  her  liberty,  does  not  prevail  with  us,  generally." 
He  further  observes,  "  there  is  in  this  country,  where  the 
ancient  chivalry  never  literally  prevailed,  an  increasing 
tendency  in  the  law  to  look  upon  a  woman  as  a  being 
possessed  of  a  human  soul  like  man,  and  accountable,  like 
him,  to  a  higher  power.  And  if  the  wife,  with  us,  should 
desert  her  husband  or  behave  herself  improperly,  there  is 
over  her  the  same  law  as  over  the  husband  in  like  circum- 
stances." 

Although  the  plaintiff's  wife  was  responsible  to  no 
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human  tribunal  for  her  conduct,  she  was  doubtless  morally 
responsible  to  her  husband  and  her  Gh>d,  for  indulging  a 
habit  which  in  a  measure  rendered  her  unfit  to  discharge 
her  obligations  to  either.  K  the  defendant  had  been  her 
physician  or  adviser,  or  if  there  had  been  a  legal  obliga- 
tion on  his  part  to  withhold  from  her  the  means  by  which 
she  was  enabled  to  gratify  her  appetite,  theriB  are  grounds 
upon  which  this  action  could  be  sustained.  It  is  for  the 
legislature,  and  not  the  courts,  to  invent  a  remedy  for  such 
a  wrong,  if  the  public  good  requires  it.  But  while  the 
woman  is  regarded  as  a  responsible  being,  capable  of  de- 
termining for  herself  what  is  for  her  own  good,  third  per- 
sons who  supply  her  with  implements  of  destruction  in 
the  lawful  pursuit  of  their  business,  cannot  be  made  civilly 
liable  for  her  wrongful  act  in  using  them  in  an  attempt  to 
perpetrate  suicide. 

The  case  would  be  different  i^he  defendant  had  any 
*  knowledge  that  the  plaintiff's  wife  intended  to  commit  a 
crime ;  for  then  he  would  be  under  a  legal  as  well  as  a 
moral  obligation  to  discover  and  prevent  it.  But  here  was 
was  no  illegal  act  meditated,  and  none  in  fact  committed ; 
for  I  take  it,  there  is  no  common  or  statute  law  which 
could  have  been  invoked  to  restrain  the  plaintiff's  wife 
from  taking  opium.  Nor  can  it  be  presumed  that  she 
intended  to  commit  suicide,  or  that  the  defendant  had 
any  suspicion  that  she  intended  anything  of  the  kind. 
No  such '  case  was  proved  on  the  trial,  or  submitted  to 
the  jury.  The  most  that  can  be  claimed  is,  that  she 
was  indulging  in  a  habit  which  was  injuring  her  health, 
and  depriving  her  husband  of  the  benefit  of  her  services 
and  the  advantages  of  her  society.  The  defendant  was 
guilty  of  violating  no  law  in  selling  her  the  opium  by 
means  of  which  she  was  enabled  to  indulge  her  habit 
He  was  under  no  legal  obligation  to  withhold  the  sale, 
or  to  notify  the  husband.  Whatever  moral  wrong  he 
committed,  (and  it  was  doubtless  inexcusable,)  it  will  not 
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lay  the  foundation  of  an  action  by  the  husband  to  recover 
damages 

The  torong  in  this  case^  if  it  could  be  regarded  as  a  legal 
wrong,  was  committed  by  the  wife  of  the  plaintiflf,  and  not 
by  the  defendant ;  and  in  such  a  case  no  action  lies  against 
him  who  indirectly  gives  occasion  for  its  commission. 
I'hus  in  Vicar  v.  WUeox^  (8  East^  1,)  the  defendant  asserted 
that  his  cordage  had  been  cut  by  the  plaintiff,  in  conse- 
quence of  which  the  latter,  who  was  hired  for  a  time  cer- 
tain, was  discharged  by  his  master ;  Held  that  no  action 
lay,  the  damage  being  the  wrongful  act  of  the  master,  and 
not  the  legal  and  natural  consequence  of  the  words  spoken. 
And  in  A%hley  v.  Harmon^  (1  Esp,  48,)  a  performer  em- 
ployed by  the  plaintiff  was  libelled  by  the  defendant,  and 
in  consequence  refused  to  appear  on  the  stage.  It  was 
alleged  as  special  damage  that  the  oratorios  had  been  very 
thinly  attended  on  that  account  Held  that  the  injury  was 
too  remote ;  and  per  Lord  Kenyon :  "  If  this  action  is  to 
be  maintained,  it  may  equally  be  supported  against  every 
man  who  circulates  the  glass  too  freely  and  intoxicates  an 
actor,  by  which  he  is  rendered  incapable  of  performing  his 
part  on  the  stage."     (2  Pars,  on,  Gont.  457,  note  p.) 

Under  any  view  of  the  case,  I  am  unable  to  discover  any 
ground  upon  which  the  verdict  can  be  sustained. 

The  judgment  should  be  reversed  and  a  new  trial  grant- 
ed, costs  to  abide  the  event. 

Order  of  the  special  term  affirmed  and  judgment  entered 
for  the  plaintiff. 

[Ohondaga  Gbhebal  Tbbm,  October  1,   1867.    Baeon^  Fetter ,  MvUin  and 
Uorgm^  Justices.] 
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ReTeoue  and  duty  acts  are  not  penal  acts  and  to  be  oonstraed  strictly ;  nor 
are  they,  on  the  other  hand,  acts  in  fitvor  of  private  rights  and  liberty,  and 
therefore  to  be  oonstraed  with  extraordinary  liberality.  They  are  to  be  con- 
strued according  to  the  true  import  and  meaning  of  their  terms ;  and  the 
legislatire  intention,  when  ascertained,  is  to  be  the  guide  in  interpreting 
them. 

Where  an  agreement  never  had  any  revenue  stamp  affixed  to  it^  and  when  it 
was  olBfbred  in  evidence  and  objected  to  on  that  ground,  there  was  no  offer 
to  show  that  the  proper  stamp  was  omitted  by  mistake,  inadvertence  or 
ignorance  of  the  requirement  of  the  internal  revenue  act  of  1866,  or  any 
other  excuse  given  for  the  omission,  and  no  offer  was  made  to  then  affix  the 
stamp ;  Htid  that  the  agreement  was  invalid,  and  was  therefore  properly 
excluded. 

It  teems  that  congness  had  as  much  right  to  provide  for  the  forum  to  which  the 
question  of  good  fkith  should  be  submitted  for  decision,  and  to  determine 
whether  the  instrument  should  be  made  valid,  as  it  had  to  declare  that  with- 
out a  stamp  it  should  be  void ;  and  when  it  has  declared  that  the  omission 
may  at  any  time,  within  a  year,  be  obviated  by  a  particular  officer  of  its  own 
appointment,  no  court  can  stand  in  the  place  of  the  legislature,  and  author- 
ize it  to  be  made  valid  in  any  other  way. 

In  the  absence  of  any  adjudged  cases  decUring  any  of  the  laws  of  congress  for 
raising  internal  revenue,  or  any  of  their  provisions,  to  be  void,  it  is  too  lato 
for  this  court,  after  the  usage  of  the  power  has  so  long  continued,  to  ques- 
tion it  now. 

Where  a  contract  of  purchase  and  sale  is  made,  in  writing,  which  is  void,  the 
purohaser  cannot  be  compelled  to  carry  out  the  verbal  agreement  which 
resulted  in  the  written  instrument ;  nor  can  it  be  done  where,  originally, 
there  was  no  need  of  the  writing,  because  such  a  contract  might  be  made 
by  parol. 

Although  a  contract  may  be  good  by  parol,  yet  if  the  parties  choose  to  make 
it  in  writing,  when  it  is  so  made  it  is  the  only  contract,  and  if  that  is  void, 
all  that  preceded  it,  by  parol,' is  void  also.  All  the  verbal  arrangemente 
pass  into  the  writing,  and  if  that  does  not  change  the  title  to  the  property, 
it  remaiDS  in  the  vendor,  unless  the  contract  is  performed. 

An  assignment  of  a  patent  cannot  be  made  by  parol.  In  order  to  be  legal  it 
must  be  in  writing. 

Where  there  is  no  valid  transfer  of  the  title  to  a  patent,  even  though  the  pur- 
chaser, while  supposing  the  assignment  to  be  good,  agrees  to  apply  the  price 
of  it,  in  payment  of  an  account  against  the  vendor,  such  agreement  will  be 
void,  for  failure  of  consideration. 
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APPEAL  by  the  defendant  from  a  judgment  of  the 
county  court  of  Lewis  county,  affirming  a  judgment 
rendered  against  him  in  a  justice's  court 

The  plaintiff  claimed  for  goods,  wares  and  merchandise 
sold  to  the  defendant,  for  money  had  and  received  to  the 
plaintiff's  use,  and  for  work,  labor  and  services  done  by 
the  plaintiff  for  the  defendant  at  his  request,  and  an 
account,  amounting  in  all  to  $150.  The  answer  denied, 
1st  All  the  allegations  of  the  complaint  2d.  That  after 
the  claims  of  the  plaintiff  accrued,  the  defendant  paid  him 
the  sum  of  $90,  in  full  of  the  plaintiff's  claims,  except 
$18,  and  that  afterwards  he  paid  the  plaintiff  $10,  leaving 
only  f  8  due  him  3d.  A  settlement  with  the  plaintiff  and 
a  release  of  the  claim ;  and,  4th.  That  the  defendant,  by  a 
special  contract,  sold  to  the  plaintiff  all  his  interest  in  and 
to  a  patented  invention  or  improvement  for  making  and 
selling  Walter's  patent  neaps  in  certain  localities,  within 
the  State  of  New  York,  and  that  in  and  by  the  special 
contract  the  plaintiff  agreed  to  pay  the  defendant  the  sum 
of  $90  therefor,  which  the  defendant  claimed  to  recoup 
and  set  off  The  defendant  also  offered  to  allow  judg- 
ment to  be  entered  against  him  for  $8.13,  with  costs,  pur- 
suant to  the  Code.  The  cause  was  tried  before  the  justice 
and  a  jury,  but  the  jury  failed  to  agree,  and  it  was  then 
submitted  to  the  justice  upon  the  evidence,  who  rendered 
a  judgment  in  favor  of  the  plaintiff  for  $101.13,  with  costs. 
The  defendant  appealed  to  the  county  court,  upon  ques- 
tions of  law  only,  where  the  judgment  was  affirmed,  with 
costs,  and  the  defendant  appealed  therefrom  to  this  court. 
The  various  questions  raised  before  the  justice,  so  far  as 
they  are  material,  are  stated  in  the  opinion. 

John  M.  Mtueottj  for  the  appellant 

A,  J.  MerenesSy  for  the  respondent. 
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Foster,  J.  It  appeared  on  the  trial,  that  the  plaintiff 
worked  for  the  defendant,  between  the  10th  day  of  May 
and  the  middle  of  August,  1866,  to  an  amount  in  all  of 
about  $125.25,  and  that  before  the  middle  of  August  the 
defendant  paid  him  thereon  the  sum  of  $14.07,  and  that 
after  that  time,  and  before  the  commencement  of  this  suit, 
he  paid  $10.  And  the  important  question  in  the  case  was, 
whether  the  defendant  had  paid  to,  or  had  a  claim  against 
the  plaintiff  to  set  off,  or  recoup,  for  the  right  to  make 
and  sell  the  patent  neaps,  which  the  defendant,  in  his 
answer,  claimed  to  have  sold  to  the  plaintiff  And  the 
points  ruled  on  the  trial,  of  which  there  were  several,  and 
on  account  of  which  the  appeal  was  brought,  so  far  as  they 
were  material,  related  to  that  question. 

It  was  proved  that  on'  the  8th  day  of  August,  1866,  the 
defendant  executed  and  delivered  to  the  plaintiff  a  written 
agreement,  of  which  the  following  is  a  copy : 

"Know  all  men  by  these  presents,  that  I,  Charles  H. 
Morgan,  of  Turin,  county  of  Lewis,  and  State  of  New 
York,  in  consideration  of  $500,  received  to  my  full  satis- 
faction, of  James  W.  Davy,  of  the  town  of  Turin,  county 
of  Lewis,  and  State  of  New  York,  do  hereby  grant,  bar- 
gain, sell  and  transfer  unto  the  said*  James  W.  Davy,  and 
to  his  heirs  and  assigns,  the  exclusive  right  of  making, 
using  and  vending,  and  also  the  right  of  authorizing  others 
to  make,  use  and  vend  my  interest  in  connecting  shafts  or 
thills  to  sleighs,  or  neaps  to  wagons,  in  the  counties  of 
Lewis,  Jefferson  and  St.  Lawrence,  in  the  State  aforesaid, 
and  not  ehewhere;  to  have  and  to  hold  the  same  to  the 
said  James  W.  Davy  and  his  heirs  and  assigns  for  and 
during  the  term  of  seventeen  years  from  the  10th  day  of 
February,  one  thousand  eight  hundred  and  sixty-three, 
being  the  date  of  said  patent ;  and  I  do  hereby  declare 
that  I  have  full  power  and  authority,  under  said  patent,  to 
sell  and  convey  said  right  in  manner  aforesaid;  that  I  and 
my  heirs,  executors  and  administrators,  shall  and  will,  by 
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virtae  of  said  patent,  toarrant  the  same  to  the  said  James 
W.  Davy  and  his  heirs,  administrators  and  assigns^  for 
and  daring  the  term  aforesaid,  against  the  claims  of  all 
persons  under  the  said  Walter,  my  heirs  and  assigns. 
And  I  do  hereby  give  said  James  W.  Davy  and  his  heirs 
and  assigns  fall  power  to  bring  suits  against,  and  prosecute 
to  final  judgment,  all  persons  infringing  the  said  right, 
contrary  to  law,  within  the  limits  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  eighth  day  of  August,  a.  d.,  1866. 

Witness,  Orson  Clark  C.  H.  Morgan.  [Ii.s.]" 

The  defendant  claimed  that  the  true  consideration  of  the 
agreement  was  $90.  That  it  was  to  be  applied  on  the 
account  of  the  plaintiff,  and  that  with  the  assent  and 
direction  of  the  plaintiff^  the  defendant  then  charged  it  to 
the  plaintiff  on  his  book  as  $90  cash.  .  That  at  a  settle- 
ment which  took  place  on  the  18th  of  August,  1866,  that 
sum  was  allowed  by  the  plaintiff*  to  the  defendant,  and  a 
balance  was  struck  in  favor  of  the  plaintiff  of  about  $18, 
upon  which  the  above  mentioned  $10  was  subsequently 
paid.  The  fact  that  $90  was  charged  to  the  plaintiff  by 
the  defendant  was  testified  to  by  him,  and  that  it  was  done 
with  the  assent  of  the  plaintiff;  and  another  witness  testi- 
fied to  substantially  the  same  thing.  The  defendant  also 
testified  that  on  the  settlement,  on  the  18th  of  August,  the 
$90  was  included,  which  left  the  balance  then  due  to  the 
plaintiff  about  $18. 

The  plaintiff  testified  that  he  did  not  assent  to  the  $90 
being  charged  to  him,  and  that  he  never  allowed^  or  agreed 
to  allow  it,  on  settlement  of  accounts. 

The  agreement  n^ver  had  any  internal  revenue  stamp 
affixed  to  it,  and  when  the  defendant  offered  to  read  it  in 
evidence,  the  plaintiff  objected  to  it  for  the  reason  that  it 
had  no  such  stamp,  and  was  therefore  void.  The  court 
sustained  the  objection,  and  excluded  the  instrument. 
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When  the  agreement  was  offered  in  evidence  and  ob- 
jected to,  there  was  no  offer  to  show  that  the  proper  stamp 
was  omitted  by  mistake,  inadvertence  or  ignorance  of  the 
requirement  of  the  internal  revenue  act  of  1865,  or  any 
other  excuse  for  the  omission ;  and  no  offer  was  made  to 
then  affix  the  stamp ;  and  so  far  as  the  construction  of  the 
act  of  congress  is  concerned,  it  presents  the  question 
whether  a  contract  or  agreement  is  valid,  so  as  to  entitle 
it  to  be  read,  when  the  party  or  parties  fail  to  affbc  the 
stamp,  without  any  excuse  shown  therefor.  It  is  argued 
that  the  section  of  the  act  in  regard  to  this  subject,  which 
imposes  a  penalty,  and  also  declares  the  unstamped  con- 
tract void,  is  penal,  and  is  to  be  construed  strictly. 

^'  Revenue  and  duty  acts  are  not,  in  the  sense  of  the  law, 
penal  acts,  and  are  not  to  be  construed  strictly;  nor  are 
they,  on  the  other  hand,  acts  in  favor  of  private  rights  and 
liberty,  and  therefore  to  be  construed  with  extraordinary 
liberality.  They  are  to  be  construed  according  to  the  true 
import  and  meaning  of  their  terms ;  and  when  the  legisla- 
tive intention  is  ascertained,  that,  and  that  only,  is  to  be 
our  guide  in  interpreting  them."  (United  States  v.  Breeds 
1  Sumn.  a  0.  159.) 

The  language  of  the  act  of  congress,  as  amended  March 
3d,  1865,  and  under  which  the  agreement  in  question  was 
made,  is,  *^  that  any  person  or  persons  who  shall  make, 
sign  or  issue,  or  who  shall  cause  to  be  made,  signed  or 
issued,  any  instrument,  document  or  paper  of  any  kind  or 
description  whatsoever,  &c.,  without  the  same  being  duly 
stamped,  or  having  thereupon  an  adhesive  stamp  for  denot- 
ing the  duty  chargeable  thereon,  with  intent  to  evade  the 
provisions  of  this  act,  shall  for  every  such  offense  forfeit  the 
sum  of  950,  and  such  instrument,  document  or  paper,  &c., 
shall  be  deemed  invalid  and  of  no  effect.  And  provided, 
further,  that  where  it  shall  appear  to  the  collector,  upon 
oath  or  otherwise,  to  his  satisfaction,  that  any  such  instru- 
ment has  not  been  duly  stamped  at  the  time  of  making  or 
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issuing  the  same,  by  reason  of  accident,  mistake,  inadvert- 
ence or  urgent  necessity,  and  without  any  willful  design  Jx> 
defraud  the  United  States  of  the  stamp  duty,  or  to  evade  or 
delay  the  payment  thereof,  then  and  in  such  case,  if  such 
instrument  shall  within  twelve  calendar  months  after  the 
making  and  issuing  thereof^  be  brought  to  the  said  collector 
of  revenue  to  be  stamped,  and  the  stamp  duty  chargeable 
thereon  shall  be  paid,  it  shall  be  lawful  for  the  said  col- 
lector to  remit  the  penalty  aforesaid,  and  to  cause  such 
instrument  to  be  duly  stamped."  It  is^  unnecessary  to  de- 
termine, in  a  case  where  the  power  is  given  to  the  collector 
of  revenue  to  remit  the  penalty  and  to  stamp  the  instru- 
ment, as  above  provided,  whether  the  court  in  which  it  is 
ofiered  in  evidence  can  exercise  the  same  power,  and  by 
allowing  the  stamp  to  be  affixed,  to  make  the  instrument 
valid,  because  there  was  no  stamp  attached  to  this  agree- 
ment then,  and  no  offer  was  made  to  attach  it,  and  when 
it  was  rejected  no  proof  had  been  offered  in  excuse  for  not 
stamping  it  when  it  was  executed.  Still  I  cannot  doubt  that 
congress  had  as  much  right  to  provide  for  the  forum  to 
which  the  question  of  good  faith  should  be  submitted  for 
decision,  and  to  determine  whether  the  instrument  should 
be  made  valid,  as  it  had  to  declare  that  without  the  stamp 
the  instrument  should  be  void ;  and  when  it  has  declared 
that  the  omission  may,  at  any  time  within  a  year,  be  obvi- 
ated by  a  particular  officer  of  its  own  appointment,  I  am 
not  aware  that  any  court  can  stand  in  the  place  of  the 
legislature  and  authorize  it  to  be  made  valid  ih  any  other 
way.  But  however  this  may  be,  no  such  attempt  has  been 
made,  and  I  ^ave  no  doubt  the  court  below  was  correct  in 
excluding  the  agreement,  unless,  as  it  is  claimed,  the  sec- 
tion of  the  internal  revenue  act  in  question  is  void. 

The  power  of  raising  revenue  by  means  of  stamp  duties, 
similar  to  the  case  in  question,  has  been  exercised  by  con- 
gress from  time  to  time  since  1797,  and  it  has  passed  many 
acts  in  relation  thereto,  tp  only  two  or  three  of  which  it  is 
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necessary  to  refer.  In  1797,  an  act  was  passed  to  ^^  lay 
d|ties  on  stamped  vellam,  parchment  and  paper/'  (Statutes 
at  Largcy  vol  1,  p.  527 j)  by  which  it  laid  a  stamp  duty  on  a 
large  class  of  instruments ;  and  the  4th  section  of  the  act 
imposed  a  penalty  far  not  stamping  such  instruments,  and 
declared  them  void.  The  13th  section  also  required  an- 
other large  class  of  instruments  to  be  stamped,  and  for  the 
intentional  omission  to  do  so,  imposed  a  penalty,  and  de- 
clared that  no  such  instrument  should  be  pleaded  or  given 
in  evidence  in  any  court,  or  be  admitted  in  any  court  to 
be  available  in  law  or  equity  until  it  should  be  stamped  as 
aforesaid.  And  that  act  continued  in  force  about  five 
years. 

In  1813,  (Statutes  at  Large^  vol.  3,  p.  77,)  congress  passed 
a  similar  act,  to  continue  during  the  war  with  Great  Britain, 
and  for  one  year  thereafter,  enibracing  a  large  class  of  con- 
tracts. It  imposed  pecuniary  penalties  for  violation  of  its 
requirements.  It  also  {see  §  7)  declared  "  that  no  instru- 
ment or  writing  whatsoever,  charged  by  this  act  with  the 
payment  of  a  duty  as  aforesaid,  shall  be  pleaded  or  given 
in  evidence  in  any  court,  or  admitted  in  any  court  to  be 
available  in  law  or  equity,  unless  the  same  shall  be  stamped 
or  marked  as  aforesaid."  And  it  also^  provided,  as  in  the 
case  of  the  section  now  under  consideration,  that  the  holder 
might  apply  to  the  collector,  who,  upon  the  terms  therein 
imposed,  might  stamp  the  instrument  and  thus  render  it 
valid.  By  an  act  of  1816,  that  act  was  further  continued 
in  force. 

I  have  not  been  able  to  find  any  adjudged  case  declar- 
ing any  of  the  laws  of  congress  for  raising  internal  reve- 
nue, or  any  of  their  provisions,  to  be  void.  This  being  so, 
it  is  too  late  for  this  court,  after  such  usage  of  the  power 
has  so  long  continued,  to  question  it  now.  The  contract, 
therefore,  was  properly  rejected. 

The  defendant  then  offered  to  prove  the  parol  agree- 
ment in  regard  to  the  sale  and  purchase  of  the  patent  right, 
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and  which  resulted  in  the  execution  of  the  written  agree- 
lueut,  and  in  reference  to  which  the  defendant  himself  had 
testified :  '^  I  made  a  bargain  with  the  plaintiff  in  relation 
to  selling  him  my  interest  in  this  patent  neap.  This  con- 
tract made  between  us  was  in  writing."  And  he  also  tes- 
tified that  the  instrument  above  set  forth  was  the  writing. 
The  evidence  which  he  offered  was  objected  to  on  the 
ground  that  whatever  contract  there  was,  was  in  writing, 
and  the  court  excluded  the  parol  evidence. 

The  counsel  for  the  defendant  contends  that  though  the 
written  agreement  be  void,  it  is  competent  to  prove  it  by 
parol,  for  the  reason  that  the  transaction  can  be  supported 
as  a  contract  without  the  writing,  provided  the  agreement 
can  be  proved  by  parol.  And  we  are  referred  to  several 
cases  on  that  point. 

Where  one  sells  to  another  property  by  a  contract  in 
writing,  which  of  itself  passes  no  title,  and  the  purchaser 
takes  the  possession  and  use  of  the  property,  although  the 
written  contract  may  be  void  for  want  of  the  requisite 
formalities,  he  may  recover  therefor  upon  a  quantum  me- 
ruit. So  too  where  a  party  has  received  the  property  of 
another,  and  afterwards  executes  an  agreement  to  pay 
therefor,  which  for  any  reason  is  void,  it  does  not  extin- 
guish the  previous  good  cause  of  action ;  and  although  an 
action  cannot  be  maintained  on  the  note,  or  other  written 
agreement  to  pay,  it  may  be  upon  the  original  cause  of 
action.  But  such  is  not  the  case  here.  The  plaintiff*  re- 
pudiates the  alleged  purchase  and  refuses  to  have  anything 
to  do  with  it.  And  when  a  contract  of  purchase  and  sale 
is  made  in  writing,  which  is  void,  the  purchaser  cannot  be 
compelled  to  carry  out  the  verbal  agreement  which  re- 
sulted in  the  written  instrument;  nor  can  it  be  done  where 
originally  there  was  no  need  of  the  writing,  because  such 
a  contract  might  be  made  by  parol. 

Although  a  contract  may  be  good  by  parol,  yet  if  the 
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parties  choose  to  make  it  in  writing,  when  it  is  so  made, 
it  is  the  only  contract,  and  if  that  is  void,  all  that  preceded 
it  by  parol  is  void  also.  All  the  verbal  arrangements  pass 
into  the  writing,  and  if  that  does  not  change  the  title  to 
the  property,  it  remains  in  the  vendor,  unless  the  contract 
is  performed. 

In  this  case,  however,  the  contract  could  not  be  valid, 
if  made  by  parol,  but  the  assignment,  to  be  legal,  must 
have  been  in  writing.  (Act  of  1793,  ch.  11,  §§  4,  5 ;  and  act 
of  1800,  ck  25,  §  3.) 

As  there  was  no  valid  contract  for  the  patent  right,  either 
in  writing  or  by  parol,  all  the  rulings  of  the  justice  upon 
evidence  offered  in  regard  to  it  were  immaterial. 

There  was  no  valid  transfer  of  the  title  to  the  patent, 
and  even  if  the  plaintiff  had,  while  supposing  it  to  be  good, 
agreed  to  apply  the  price  of  it  in  payment  of  his  account, 
that  also  was  void,  for  failure  of  consideration. 

The  judgment  of  the  county  court  should  be  affirmed, 

MuLLiN,  J.,  concurred. 

Morgan,  J.,  did  not  express  any  opinion. 

Judgment  affirmed. 

[Onondaga  Oenebal  Tbbm,  Apnl  7,  1868.    Foster,  Morgan   and  JTmSmi, 
Justices.] 


ONONDAGA— APRIL,  1868.  227 


Daniel  AiaER,  Charlj^  S.  Eice  aud  Samuel  Sears,  Super- 
intendents of  the  Poor  of  Lewis  county,  vs.  Sherman 
Miller. 

An  action  may  be  brought  by  snperintendents  of  the  poor,  in  their  indiyidual 
names  with  the  addition  of  their  name  of  ofiOice. 

It  being  the  duty  of  a  f&ther  to  support  and  care  for  his  lunatic  daughter, 
which  duty,  if  he  be  of  sufficient  ability,  he  is  compellable  to  perform,  when  it 
becomes  necessary  to  prevent  the  burden  of  her  maintenance  from  being  cast 
upon  the  town,  he  ,may  either  keep  her  at  his  own  house,  or  he  can  make  a 
Tahd  contract  with  some  one  else  to  keep  her,  for  him,  elsewhere. 

Where  the  tiBither  of  a  lunatic  who  was  not  a  pauper  for  whose  support  the 
county  was  chargeable,  but  whom  he  was  himself  bound  to  support  and 
maintain,  took  her  to  the  county  poorhouse,  under  an  agreement  made  by 
him  with  the  superintendents  of  the  poor,  to  pay  them  a  specified  sum  per 
week,  for  her  board ;  Held  that  this  was  a  valid  contract;  and  that  the  father 
was  liable  thereon. 

Such  a  contract,  made  by  superintendents  of  the  poor  of  a  couhty  in  which  the 
poor  are  not  a  county  but  a  town  charge,  is  not  against  public  policy,  or  con- 
trary to  any  positive  statute;  and  although  it  is  in  excess  of  the  superintend- 
ents* authority,  is  neither  criminal  nor  corrupt. 

A  father  having  left  his  lunatic  daughter  at  the  poorhouse,  under  such  an  agree- 
ment, the  superintendents  of  the  poor  have  a  right  to  keep  her,  until  he  shall 
take  her  away,  or  it  becomes  proper  to  discharge  her.  A  mere  notice  from 
him  to  the  superintendents-  that  he  will  be  no  longer  responsible  for  her  sup- 
port, given  at  a  time  when  she  is  in  a  condition  rendering  It  dangerous  to  set 
her  at  large,  will  not  relieve  him  from  liability. 

A  lunatic  kept  in  a  county  poorhouse  or  asylum  by  contract,  alone,  may  be 
•  taken  away  from  there  without  an  order  from  a  county  judge  or  Judge  of 
the  Supreme  Court,  directing  it,  pursuant  to  the  statute.  {Lawi  of  1866,  eh. 
353,  (  8.) 

That  statute  was  intended  to  embrace  only  those  persons  who  are  in  an  asylum 
under  the  authority  conferred  upon  the  officers  to  confine  them  there,  in  the 
performance  of  their  official  duties. 

APPEAL  from  a  judgment  of  the  county  court  of  the 
county  of  Lewis,  affirming  a  judgment  rencjered  before 
a  justice,  in  favor  of  the  plaintiffs. 

The  plaintiffs  sued  in  their  individual  names,  and  in  the 
name  of  their  office,  in  a  justice's  court,  to  recover  of  the 
defendant  for  the  keeping,  at  the  asylum  connected  with 
the  poorhouse  of  Lewis  county,  of  his  daughter,  who  was 


228        CASES  IN  THE  SUPREME  COURT. 

Alger  V.  Miller. 

insane.  At  the  joining  of  the  issue  the  defendant  set  up 
as  defenses,  that  the  plaintiffs  had  no  legal  capacity  to  sue 
for  the  cause  of  action  set  forth  in  the  complaint ;  that  they 
had  no  power  to  make  the  pretended  contract,  and  that  it 
was  illegal  and  void  ;  that  the  plaintiffs  had  not  supported 
or  maintained  his  daughter  at  his  instance  or  request,  during 
the  period  claimed  for,  either  in  their  individual  or  official 
capacity,  and  that  nothing  was  due  from  him  on  that  ac- 
count ;  and  also  a  general  denial  of  the  complaint 

On  the  trial  it  was  admitted  that  Charlotte  Miller  was 
the  daughter  of  the  defendant,  of  the  age  of  thirty-three 
years ;  had  always  been  a  resident  of  the  town  of  Leyden, 
Lewis  county ;  was  insane,  and  had  been  for  five  years  then 
last  past';  that  she  was  brought  to  the  poorhouse  insane 
asylum  of  that  county  on  the  17th  of  December,  1864,  and 
the  proof  showed  that  she  was  brought  there  by  the  de- 
fendant, upon  an  agreement  made  for  him,  by  his  son,  with 
the  then  superintendents  of  the  poor,  by  which  she  was  to 
be  kept  there  for  $2.50  per  week,  her  clothes  to  be  fur- 
nished by  the  defendant.  It  was  also  admitted  that  she 
had  remained  at  the  asylum  until  the  time  of  the  trial,  and 
and  had  been  cared  for  and  supported  there,  except  for 
clothing.  That  the  present  acting  superintendents  of  the 
poor  were  the  plaintiffs.  That  on  or  about  the  10th  of 
January,  1866,  the  defendant  gave  superintendent  Alger 
notice  that  he  would  not  pay  any  more  for  Charlotte's  sup- 
port in  said  county-house;  and  that  at  a  regular  meeting 
of  the  superintendents,  held  in  the  forepart  of  February, 
1866,  Alger  communicated  the  notice  to  the  superintend- 
ents. It  .was  also  admitted  that  each  town  in  the  county 
of  Lewis  is  chargeable  for  the  support  of  its  town  poor. 
The  defendant,  at  the  time  he  gave  the  notice  that  he 
would  not  longer  pay  for  the  support  of  Charlotte,  did 
not,  nor  did  he  at  any  other  time,  offer  to  take  her  away, 
but  he  paid  for  her  keeping  up  to  that  time.  It  ap- 
peared that  from  the  first  of  January,  1866,  her  condition 
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was  such  that  it  was  dangerous  to  set  her  at  large ;  that 
she  had  no  property  or  means  of  supporting  herself;  but 
that  her  father  had  a  farm  of  about  sixty  acres  in  Ley  den, 
and  some  stock  and  personal  property.  It  also  appeared 
that  about  the  first  of  January,  1866,  the  defendant  noti- 
fied the  overseer  of  the  poor  of  the  town  of  Leyden,  that 
he  should  pay  nothing  more  for  the  support  of  Charlotte, 
at  the  county-house,  and  that  the  town  of  Leydon  must 
support  her. 

When  the  plaintiffs  rested,  the  defendant  moved  for  a 
nonsuit,  for  the  reasons,  1st  That  the  persons  described 
in  the  complaint  as  superintendents  of  the  poor,  had  no 
power  individually,  or  in  an  official  capacity,  to  make  the 
contract  claimed  to  have  been  made ;  and  2d.  That  Char- 
lotte being  a  pauper,  having  a  settlement  in  the  town  of 
Leyden,  that  town  only  was  liable  to  the  county  for  her  sup- 
port at  the  poorhouse.  The  justice  denied  the  motion, 
and  after  the  testimony  was  closed,  rendered  judgment  for 
the  plaintiffs  for  $150  damages,  (being  at  the  rate  of  $2.50 
per  week  from  the  time  the  defendant  gave  such  notice, 
until  the  comm,encement  of  the  action,)  together  with 
costs. 

The  county  court,  on  appeal,  affirmed  the  judgment. 

(7.  D.  AdamSj  for  the  appellant. 
O,  E.  Stephens^  for  the  respondents. 

By  the  Oourtf  Foster,  J.  It  is  claimed  that  the  plaintiffs 
should  have  sued  in  their  corporate  name  alone,  of 
"  Superintendents  of  the  poor  of  the  county  of  Lewis,"  and 
that  they  had  no  right  to  sue  in  their  individual  names, 
with  the  addition  of  the  name  of  their  office. 

The  statute,  in  their  cas^,  and  in  contradistinction  from 
that  of  some  other  local  officers  of  towns  and  counties,  has 
in  eicpress  terms  created  them  "a  corporation,  with  the 
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usual  powers  of  a  corporation  for  public  purposes."  (2  B.  8. 
841,  §  16,  5th  ed.)  And  in  the  case  of  Pameroy  v.  WeUs, 
(8  Paigcy  406,)  the  chancellor  said  that  the  superintendents 
of  the  poor  should  sue  in  their  corporate  name,  and  not  in 
their  individual  names,  describing  themselves  as  superin- 
tendents of  the  poor  of  the  county.  That  question,  how- 
ever, was  not  expressly  taken  by  the  demurrer  to  the  bill 
of  the  plaintiffs,  audit  does  not  appear  to  have  been  argued 
before  him.  He  did  not  seem  to  consider  that  question  as 
very  important,  and  suggested,  that  if  that  were  the  only 
difficulty  in  the  case,  it  could  be  obviated  by  an  amend- 
ment. 

In  Van  Keuren  v.  Johnston^  (3  Denioj  183,)  where  that 
was  the  only  question  under  consideration,  the  court  held 
unanimously  the  other  way,  and  also  decided  that  the 
superintendents  might  bring  an  action  either  in  their  cor- 
porate name  alone,  or  in  their  individual  names,  withthe 
addition  of  their  name  of  office ;  and  in  Hayes  v.  Symondsj 
(9  Barb.  260,)  and  in  Paddock  v.  Symonds,  (11  id.  117,) 
the  court  in  this  district  allowed  actions  to  be  maintained 
against  superintendents  of  the  poor,  in  their  individual 
names,  with  the  addition  of  their  name  of  office,  for  acts 
done  in  their  corporate  capacity ;  and  the  same  was  the 
case  in  Norton  v.  BhodeSj  (18  Barb.  100.)  These  decisions 
are,  I  think,  in  conformity  with  the  statute.  (2  B.  S.  part 
3,  ch.  8,  title  4,  art.  4,  §§  92,  93,  94,  96,  100.)     And  it 

• 

will  be  seen  by  reference  to  the  notes  of  the  revisors  to 
this  article,  (3  B.  8,  757,  2d  ed.)  and  in  reference  to  sec- 
tion 99,  requiring  the  nonjoinder  of  the  names  of  any  such 
officers  as  defendants  to  be  pleaded  in  abatement,  that  they 
say :  "  It  must  often  be  difficult  to  ascertain  the  names  of 
all  the  supervisors,  county  superintendents,"  &c.,  showing 
that  the  superintendents  of  the  poor  were  intended  to  be 
included  in  all  the  provisions  of  that  article.  I  think  the 
action  was  well  brought  in  the  names  of  the  superintend- 
ents, with  the  addition  of  their  name  of  office. 
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The  more  important  qaestions  in  the  case  are,  first, 
whether  the  contract  between  the  plaintiffs  and  the  defend- 
ant was  valid,  and  if  it  was,  did  the  liability  of  the  defend- 
ant continue  after  he  gave  notice  that  he  would  no  longer 
be  responsible  for  the  keeping  of  his  daughter. 

Charlotte  Miller  was  not  a  pauper,  and  certainly  not  a 
pauper  for  whose  support  the  county  of  Lewis  was  charge- 
able. She  was  a  resident,  and  always  had  been,  of  the 
town  of  Leyden,  and  that  town  alone  was  liable  for  her 
support,  if  a  pauper.  But  she  was  not  a  pauper.  The  de- 
fendant, as  her  father,  was  liable  for  her  support;  he  was 
of  sufficient  ability,  and  the  whole  proceeding  shows  that 
what  was  done  in  regard  to  her,  on  the  part  of  the  super- 
intendents as  well  as  that  of  the  defendant,  did  not  take 
place  because  she  was  considered  a  pauper,  but  in  pursu- 
ance of  contract;  and  nothing  was  done  in  reference  to 
her  which  the  statute  requires  to  be  done  in  the  case  of 
alleged  paupers,  either  to  declare  her  to  be  one,  or  to  charge 
her  father  or  the  town  or  county  with  her  support  as  such. 

It  was  the  duty  of  the  defendant  to  support  and  care  for 
his  lunatic  daughter,  and  the  law  had  provided  for  the 
enforcement  of  that  duty,  if  it  became  necessary  to  prevent 
the  burden  of  her  maintenance  from  being  cast  upon  the 
town  of  Leyden.  Certainly,  so  far  as  he  was  concerned, 
he  could  keep  her  at  his  own  house,  or  he  could  make  a 
valid  contract  with  some  one  else  to  keep  her  for  him,  else- 
where. This  duty  is  clearly  declared  by  statute.  (2  B,  A, 
882,  §  2,  5th  ed.)  ^  The  3d  section  of  the  same  act  gave  the 
overseers  of  the  poor  the  same  remedies  to  compel  him  to 
confine  and  maintain  her,  and  to  collect  the  costs  and 
charges  of  her  confinement,  as  is  given  ip  the  case  of  poor 
and  impotent  persons. 

And  the  14th  section  conferred  upon  the  superintend- 
ents of  the  poor  all  the  power  and  authority  in  such  cases, 
that  is  given  to  the  overseers  of  the  poor  of  any  town ;  and 
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this  irrespective  of  whether  such  lunatic,  if  a  pauper,  would 
be  chargeable  to  the  town  or  to  the  county. 

Under  these  circumstances  the  superintendents  and  the 
father  contracted  for  the  confinement  and  keeping  of  the 
lunatic,  at  the  asylum  attached  to  the  county  poorhouse, 
which  is  kept  at  the  expense  of  the  county,  and  in  pursu- 
ance of  which  contract  the  lunatic  was  furnished  with 
board  and  care  at  the  expense  of  the  county.  I  have  no 
doubt  that  the  contract  on  the  part  of  the  superintendents 
was  in  excess  of  their  authority,  but  it  was  neither  crim- 
inal nor  corrupt. 

It  was  not  against  public  policy,  or  contrary  to  any  pos- 
itive statute.  It  had  in  view  the  attainment  of  the  same 
end,  by  contract,  which  would  have  otherwise  been  reached 
by  enforcing  the  provisions  of  the  statute.  In  The  State  of 
New  York  v.  City  of  Buffalo^  (2  Hill,  434,)  it  appeared  that  the 
commissary  general  had  loaned  arms,  owned  by  the  State, 
to  the  city  of  Buffalo,  which  were  not  returned.  An  action 
was  brought  by  the  State  to  recover  their  value,  and  a  re- 
covery was  had,  although  the  court  said,  at  page  439,  the 
loan,  under  the  circumstances,  might  well  be  regarded 
simply  in  the  light  of  an  excess  of  authority,  rather  than  a 
criminal  and  corrupt  violation  of  law  and  duty. 

It  was  held  in  Brewster  v.  GolweU,  (13  Wend.  28,)  that 
trustees  of  a  school  district,  when  sued  as  such,  might 
become  the  indorsees  of  a  promissory  note,  executed  by 
the  plaintiff,  and  might  set  it  off  in  the  action  against 
them.  And  commissioners  of  highways  may  loan  out  pub- 
lic moneys  in  their  hands,  and  take  a  promissory  note  there- 
for, and  maintain  an  action  upon  it,  in  their  individual 
names  as  commissioners  of  highways.  (5  Hill^  215.) 
While  the  contract  continued,  the  defendant  received  the 
benefit  of  it  by  being  otherwise  relieved  of  the  care  and 
expense  of  the  confinement  and  keeping  of  his  daughter; 
and  there  is  no  gopd  reason  why  he  should  not  perform  it, 
on  his  part.    And  I  see  no  reason  why  the  county  may  not 
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recover  the  amoant  justly  due  to  it,  in  the  name  of  these 
plaintiffs,  as  the  trustees  of  an  express  trust,  the  contract 
having  been  made  with  them.  The  remaining  question  is, 
did  his  liability  continue  after  he  gave  the  superintendents 
of  the  poor  notice  that  he  would  not  be  further  responsible, 
and  notified  the  overseer  of  the  poor  of  the  town  of  Ley- 
den  to  take  the  charge  of  her. 

He  took  her  to  the  county-house,  under  the  agreement, 
and  left  her  there,  and  he  has  never  taken  her  away,  or 
offered  to  do  so,  and  at  the  time  when  he  refused  to  be 
further  liable,  she  was  in  a  condition  rendering  it  danger- 
ous to  set  her  at  large.  I  think  the  counsel  is  mistaken 
in  supposing  that  she  could  not  be  taken  away  from  the 
asylum  without  an  order  from  a  county  judge  or  judge  of 
the  Supreme  Court  directing  it,  pursuant  to  the  statute. 
{Laws  of  1865,  eh.  353,  §  3.)  The  language  of  that  section 
is  general  enough  to  include  all  lunatics  confined  in  such 
places,  but  when  read  in  connection  with  the  statute  which 
it  amends,  and  where  the  persons  confined  by  these  stat- 
utes are  considered,  I  think  it  was  intended  to  include  the 
cases  of  those  who  were  there  under  the  authority  con- 
ferred upon  the  officers  to  confine  them  there,  in  the  per- 
formance of  their  official  duties ;  and  not  to  cases  of  per- 
sons kept  there  by  contract  alone. 

The  defendant  took  her  to  the  poorhouse,  and  could 
take  her  away  when  he  chose.  It  was  his  duty  to  do  so, 
if  he  would  not  pay  for  her  further  keeping.  He  did'  not 
do  so,  but  left  her  there. 

It  was  unsafe  for  the  plaintiffs  then  to  set  her  at  large, 
and  I  think  they  had  a  right  to  keep  her,  under  the  con- 
tract, until  the  defendant  should  take  her  away,  or  it 
became  proper  for  them  to  set  her  at  large. 

The  judgment  of  the  county  court  should  be  affirmed. 

Judgment  affirmed,  (all  concurring.) 

[OnoNDAOA  Genbbal  Tbbm,   April  7,  1868.    Foster ^  Morgan  and  MuUin 
Justices.] 
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Cbsrina  Frassr,  adm'x,  and  Geobqe  C.  Bingham,  adm'r 
&C.9  vs.  Lemuel  N.  Freeman,  impleaded  with  others. 

If  a  person  asks  another,  already  in  his  Berrice,  to  assist  him,  and  to  do  it 
bj  flghtmg  an  adversary  named  or  known,  in  order  to  accomplish  some 
purpose,  though  lawful  in  itself,  and  connected  with  the  service,  he  must 
respond  for  the  act  of  the  servant,  because  he  has  enlisted  him  to  commit 
acts  which  otherwise  might  be  held  to  be  willftll,  and  without  the  line  of 
duty  or  the  service  for  which  he  was  employed. 

The  defendant,  claiming  a  right  to  use  the  basement  of  pretnises  occupied  by 
another,  and  to  approach  and  obtain  access  to  it  through  such  premises, 
proceeded  to  assert  such  right,  although  advised  that  the  occupant  dis- 
puted the  right,  and  would  resist ;  and  in  order  to  accomplish  his  design, 
called  to  his  assistance  two  porters  in  his  employ,  asking  one  of  them  to 
go  in  with  him  and  "  fight  it  out ;"  all  being  armed,  one  with  a  crowbar, 
another  with  a  hammer,  and  a  third  with  a  pistol.  In  the  course  of  a  fight 
between  the  parties,  which  ensued,  the  occupant  of  tiie'  premises  was  killed 
by  a  pistol  shot  from  one  of  the  porters. 

Heldf  1.  That  the  defendant  and  his  servants  were  tort-feasors,  being  engaged 
in  an  effort  to  obtain  by  force  what  should  have  been  accomplished  through 
the  tribunals  of  the  law. 

2.  That  the  defendant  having  initiated  the  disturbance,  and  asked  his  serv- 
ants to  assist  him  therein,  was  responsible  fbr  the  consequences ;  and  that 
the  act  of  his  servant,  in  firing  upon  the  deceased,  was,  even  if  willftil,  but 
one  of  the  consequences  of  the  enterprise  in  which  the  servant  had  engaged 
at  the  solicitation  of  the  defendant. 

8.  That  if  the  act  complained  of  was  the  possible  result  of  the  employment, 
the  master  must  ans,wer  for  the  act  doue  by  the  servant. 

Under  such  circumstances  an  action  can  be  maintained  by  the  administrators 
of  the  deceased,  against  the  mastA,  under  the  statutes  of  1847  and  1849,  to 
recover  damages  for  causing  the  death  of  the  deceased,  by  the  act  of  the 
servant. 

APPEAL,  by  the  defendant  Freeman,  from  a  judgment 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  against  Lemuel  N.  Freeman, 
Michael  Ryan  and  ThoniasMullady.  The  complaint  alleged 
that  on  or  about  the  6th  day  of  July,  in  the  year  1866,  at 
the  city  and  in  the  State  of  New  York,  the  defendants 
made  an  assault  upon  James  L.  Fraser,  and  then  and  there 
struck  him  upon  the  back  part  of  the  head  and  neck  a 
great  many  blows,  with  a  piece  of  iron  commonly  called 
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a  ^'  crowbar,"  and  also  then  and  there  shot  the  said  James 
L.  Fraser,  with  a  pistol  loaded  with  powder  and  a  ball,  in 
the  body  of  him  the  said  James  L.  Fraser,  thereby  greatly 
wounding  and  injuring  him;  and  that  by  reason  of  the 
said  striking,  shooting  and  wounding  of  him,  the  said 
James  L.  Fraser,  as  aforesaid,  he,  the  said  James  L.  Fraser, 
afterwards,  and  on  or  about  the  7th  day  of  July,  in  the 
year  and  at  the  place  last  aforesaid,  died^  and  that  the  said 
death  of  the  said  James  L.  Fraser  was  caused  by  the 
wrongful  act,  neglect  or  default  of  the  defendants,  with- 
out any  wrongful  act,  neglect  or  default  whatever,  on  the 
part  of  him  the  said  James  L.  Fraser. 

2d.  The  plaintiffs  further  alleged,  that  the  said  James 
L.  Fraser,  at  tl^e  time  of  his  death,  left  him  surviving 
his  wife,  the  said  Cesrina  Fraser,  and  five  infant  children, 
respectively  under  the  ages  of  twenty-one  years,  all  of 
whom  are  now  alive,  and  are  his  widow  and  next  of  kin; 
and  at  the  time  of  his  said  death  he,  the  said  James  L. 
Fraser,  was  most  comfortably  and  honorably  supporting 
his  said  wife  and  infant  children ;  and  that  by  reason  of 
his  aforesaid  death,  occasioned  as  aforesaid,  his  wife  and 
children  have  sustained  damages  and  injuries  to  the  sum 
and  amount  of  $5000,  as  the  pecuniary  injuries  resulting 
from  his  said  death. 

3d.  The  plaintiffs  further  alleged,  that  on  or  about  the 
25th  day  of  July,  1866,  letters  of  administration  upon  the 
goods  and  chattels  and  personal  estate  and  credits  of  the 
said  James  L.  Fraser,  in  due  form  of  law,  were  duly  granted 
unto  the  plaintiffs,  who  then  became  and  ever  since  have 
been  and  now  are  the  administratrix  and  administrators 
of  all  and  singular,  the  goods  and  chattels,  and  personal 
estate  and  credits,  in  due  form  of  law,  of  the  said  James 
L.  Fraser,  as  aforesaid,  and  are  entitled,. as  such,  to  have 
and  maintain  this  action. 

Wherefore  the  plaintiffs  demanded  judgment  against  the 
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defendants  for  the  sum  of  $5000  damages,  together  with 
costs  and  disbursements. 

The  defendant  Freeman,  only,  appeared  and  answered. 
By  his  answer,  1st  He  denied  the  material  allegations  of 
the  complaint.  2d.  For  further  answer  and  second  defense 
he  alleged,  that  at  the  time  mentioned  in  the  complaint^ 
of  the  alleged  assault  and  shooting  of  said  Fraser,  he,  the 
said  Fraser,  was  a  tenant  of,  and  holding  a  lease  from,  this 
defendant  and  Edwin  R.  Robertson,  (then  and  now  part- 
ners, doing  business  in  said  city,  under  the  firm  name  of 
Freeman  &  Robertson.)  That  said  lease  was  for  the  first 
or  ground  floor  of  the  building  No.  186  Fulton  street,  in 
the  city  of  New  York,  aAd  the  basement  and  sub-base- 
ment was  then,  and  still  is,  retained  by,  and  in  the  use 
and  occupation  of,  the  defendant's  firm.  That  in  and  by 
said  lease,  "the  parties  of  the  first  part,"  to  wit,  the 
said  Freeman  &  Robertson,  "  reserve  the  right  of  way  to 
and  from  the  basements ;  also  one  of  the  vaults  during 
business  hours ;  also  the  use  of  the  water  closet"  That 
on  said  6th  day  of  July,  1866,  the  defendant,  with  his 
porter,  the  defendant  MuUady,  and  another  porter,  the 
defendant  Ryan,  during  business  hours,  to  wit,  at  about 
10  o'clock  A.  M.,  went  to  said  premises  No.  186  Fulton 
street,  for  the  purpose  of  placing  certain  machinery,  the 
property  of  the  defendant's  firm,  in  said  basement  That 
said  Jaixies  L.  Fraser  wrongfully  and  unlawfully  refused 
to  allow,  and  prohibited  and  resisted  this  defendant  and 
his  employees,  the  co-defendants,  from  passing  through 
said  right  of  way,  and  entering  their  said  premises,  and 
to  their  merchandise  therein,  and  locked  and  bolted  the 
door  leading  to  said  basement,  the  said  door  being  in  said 
right  of  way,  and  the  only  entrance  to  the  defendant's  said 
premises,  and  a  large  amount  of  merchandise  belonging 
to  the  defendant's  firm,  and  refused  to  open  the  same  on 
the  repeated  demand  of  this  defendant,  and  after  the  de- 
fendant had  told  said   Fraser  that  he  would   break  the 
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lock  open  if  he  did  not  open  said  door.  That  all  the 
injury  said  James  L.  Fraser  received  at  the  hand  of  this 
defendant  was  very  slight,  and  in  nowise  cansed  or  con- 
tributed to  his  death)  and  was  the  result  of,  and  was 
caused  and  produced  by,  the  wrongful  act,  neglect  and 
default  of  the  said  James  L.  Fraser,  as  aforesaid,  in  refus- 
ing to  allow,  and  forcibly  resisting  and  violentljr  assault- 
ing this  defendant,  and  preventing  his  entering  his  said 
premises,  as  this  defendant  and  his  co-defendants  had  a 
perfect  right  to  do,  without  any  manner  of  let,  suit,  trouble 
or  hindrance  of  or  fix)m  the  said  James  L.  Fraser,  or 
any  other  person  or  persons  whomsoever.  And  that  said 
only  injury  received  by  said  James  L.  Fraser  from  the 
defendant,  occurred,  in  the  first  instance,  upon  said  Fraser 
striking  this  defendant,  and  rushing  in  between  him  and 
said  basement  door,  while  this  defendant  was  in  the  act 
of  striking  at  said  door  with  a  crowbar,  for  the  purpose 
of  breaking  the  lock  and  entering  his  said  premises,  and 
getting  admission  to  his  merchandise  as  aforesaid,  he,  the 
said  Fraser,  then  receiving  one  slight  blow  from  said  crow- 
bar, on  his  left  shoulder  blade ;  and  on  the  only  other 
occasion,  when  immediately  after  said  first  blow  this  de- 
fendant retreated  across  said  store,  and  facing  said  Fraser, 
and  pursued  by  him  and  a  man  named  Abial  Swift,  a 
barkeeper  in  the  employ  of  said  Fraser,  said  James  L. 
Fraser  made  a  quick  movement  with  his  right  hand  into 
the  right  hand  pocket  of  his,  said  Fraser's  pants,  with  in- 
tent, as  the  defendant  then  and  now  believes,  to  draw  a 
pistol  or  knife,  with  which  to  shoot  or  stab  this  defendant, 
and  this  defendant  believing  himself  in  great  peril  to  life 
and  limb,  and  acting  solely  in  self  defense,  stooping,  gave 
said  James  L.  Fraser  a  pushing  blow  with  the  side  of  said 
crowbar,  extending  upwards  and  crosswise,  and  about  one 
foot  along  the  back  of  said  Fraser,  and  pushing  him 
towards  the  street  door,  but  not  knocking  him  down. 
That  immediately  thereafter  a  pistol  shot  was  fired  by  some 
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person  to  this  defendant  nnknowi^,  and  which  this  defend- 
ant supposed  at  the  time  was  fired  by  said  Fraser  at  him,  bat 
which,  as  shortly  afterwards  the  defendant  was  informed, 
had  struck  said  James  L.  Fraser,  and  from  the  effects  of 
which  said  shooting,  solely,  as  this  defendant  is  informed, 
believes  and  alleges,  said  James  L.  Fraser  died,  on  the 
7th  day  of  July,  1866.  That  said  shooting  was  not  done 
by  the  procurement,  authority,  connivance  or  consent  of 
this  defendant,  and  neither  the  said  act  of  shooting,  nor 
the  death  of  said  Fraser,  proceeded  from^  or  was  caused 
by,  the  wrongful  act,  neglect  or  default  of  this  defendant. 

The  action  was  tried  before  Justice  Cardozo  and  a  jury. 
When  the  plaintiff  rested,  find  again  at  the  close  of  the 
defendant's  testimony,  the  defendant's  counsel  moved  to 
dismiss  the  complaint,  upon  the  following  grounds : 

1st.  That  there  is  no  evidence  of  negligence  or  improper 
conduct  on  the  part  of  the  defendant  Freeman. 

2d.  That  there  is  no  evidence  tending  to  show  that  Mul- 
lady  acted  by  the  authority  or  direction  of  Freeman. 

3d.  That  there  is  no  evidence  making  Freeman  respons- 
ible for  any  act  of  Mullady. 

4th.  That  it  appears  by  the  testimony  that  Fraser  was 
guilty  of  contributory  negligence  or  misconduct  which  ^ 
contributed  to  his  death. 

5th.  That  it  appears  also  by  the  evidence,  either  that 
Mullady  willfully  and  maliciously  killed  Fraser,  in  which 
case  Freeman  is  not  responsible  for  his  act,  or  that  if  Mul- 
lady is  to  be  believed,  he  killed  Fraser  in  justifiable  self 
defense,  believing  himself  to  be  in  danger  of  great  bodily 
harm,  and  that  in  that  event,  there  has  been  no  improper 
conduct,  and  there  can  be  no  verdict  against  Freeman. 

The  motion  was  denied  by  the  court,  and  the  defendant 
excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaiptiflS,  for 
$5000  damages,  and  judgment  being  entered  thereon,  the 
defendant  appealed. 
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Anthan  ^  Leeds,  for  the  appellant 

L  The  motion  to  dismiss  the  complaint  should  have 
been  granted.  1.  There  was  no  evidence  that  the  death 
of  Fraser  was  "  caused  by  the  wrongful  act,  neglect  or  de- 
fault" of  Freeman.  The  "glance  blow"  given  by  Free- 
man did  not  cause  or  contribute  to  the  death.  (  Wild%  v. 
Hudson  River  BaUroady  24  N.  7.  Rep.  430.)  Fraser  was 
killed  with  a  pistol  shot  fired  by  the  witness,  Mullady, 
when  Freeman  was  otherwise  employed,  and  Fraser  going 
out  of  the  door,  and  when  Mullady  had  as  yet  taken  no 
part  in  what  was  done.  Mullady  swears  that  he  killed 
Fraser  because  he  thought  he  had  a  weapon,  and  ^^  because 
he  believed  his  life  and  personal  safety  was  in  danger" 
from  Fraser's  attack  on  him,  and  ^Hhat  unless  he  was 
stopped  some  way  he  would  injure  him;"  that  he  "did  it 
(the  killing)  to  defend  his  own  person  and  to  protect  Mr- 
Freeman;  he  did  it  with  that  intention  at  that  time.*' 
The  killing  of  Fraser  was  therefore  literally  and  morally, 
in  act  and  intention,  the  deed  of  Mullady.  Freeman 
shared  neither  in  the  act  nor  the  motives  which  led  to  it. 
(Shorter  v.  The  People,  2  N.  Y.  Sep.  193.)  2.  There  is  no 
evidence  of  any  order  or  direction  of  Freeman  to  Mullady 
to  kill ;  nor  is  there  any  evidence  of  employment  for  any 
purpose ;  Freeman  told  Mullady  that  he  did  not  want  him, . 
as  he  was  a  coward,  and  then  Mullady  followed  voluntarily, 
and  did  nothing  but  remain  at  the  door  and  shoot  Fraser 
as  he  came  out,  because  he  thought  that  he,  Fraser,  in- 
tended to  kill  him.  His  employment  was  not  calculated 
to  lead  to  strife  or  danger.  (Thomas  v.  Winchester^  6  N,  Y, 
Rep,  397.  Mali  v.  Lord,  39  id.  381.)  3.  The  act  of  Mul- 
lady,  either  as  an  act  of  self  defense  or  a  wanton  murder 
without  justification,  was  wholly  without  the  scope  of 
MuUady's  employment  (  VanderbiU  v.  Richmond  Turnpike^ 
2  N.  Y.  Rep.  4tl^.  Weed  v.  Panama  Railroad,  17  id  364. 
Hibbard  v.  JS\  Y.  and  Erie  Railroad,  15  id.  446.  Vedder  v. 
Fellows,  20  id.  126.    Mali  v.  Lord,  39  id.  381.)    4.  Free- 
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man  was  guilty  of  no  improper  violeDce.  He  had  the 
right  of  way,  and  the  passage  he  attempted  was  the  only 
access  for  persons.  Freeman  and  Fraser  were  strangers. 
Waters  was  the  lessee,  and  no  previous  resistance  had  been 
made  to  the  exercise  of  the  right  of  way.  The  resistance 
of  Fraser  and  Waters  was  desperate,  dangerous  and  pre- 
meditated, with  a  view  to  producing  strife.  In  the  effort 
to  maintain  his  right  of  way  he  was  successful^  and  Fraser's 
death  occurred  in  a  new  trespass  committed  by  him  in 
fastening  the  door  again,  and  resisting  when  all  difficulty 
was  over.  Freeman  was  not  bound  to  anticipate  illegal 
resistance.  {Newson  v.  N.  T,  Gent,  BaUrocid,  29  N.  Y.  Rep. 
383.)  5.  Fraser  was  guilty  of  contributory  negligence, 
(a.)  In  resisting  unlawfully  the  lawful  entry  of  Freeman. 
(6.)  In  renewing  that  resistance  after  the  entry  and  way 
were  in  use  by  Ryan.  ((?.)  If  the  story  of  Mullady  were 
true — and  the  plaintiff  cannot  deny  it — that  Fraser  either 
assailed  him  with  a  knife,  or  so  acted  as  to  induce  Mullady 
to  think  eo,  the  case  is  one  where,  as  Strong,  J.,  says, 
"both  being  guilty  of  negligence,  they  were  the  common 
authors  of  what  immediately  flowed  from  it,  and  it  was  not 
a  consequence  of  the  negligence  of  either."  {Button  v. 
Hudson  River  Railroad^  18  N.  Y.  Rep.  248.  Johnson  v.  The 
Samey  20  id,  65.  Colgrove  v.  New  York  and  H,  Railroad^ 
Id,  492.)  (d,)  If  Mullady  was  deceived  into  the  belief  of 
Fraser's  attack,  and  so  killed  him,  his  delusion  is  an  acci- 
dent for  which  his  employer  is  not  liable.  If  his  testimony 
is  false,  there  is  no  evidence  to  charge  the  defendant 
6.  It  is  submitted  that  the  dilemma  presented  by  the  mo- 
tion to  dismiss  is  inevitable.  {People  v.  Glarhy  7  N,  Y,  Rep. 
385.  People  v.  Sullivan^  Id.  396.  Shorter  v.  People^  2  id. 
193.)  (a.)  If  Mullady,  as  he  swears,  killed  Fraser  solely 
because  he  believed  that  he  was  rushing  at  him  with  a 
knife,  and  must  be  stopped  or  he  would  be  killed,  then 
Mullady  vr^^  justifiable  in  his  act,  and  his  employer  could 
not  be  guilty  by  his  servant's  justifiable  act.     (J.)  If  Mul- 
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lady  is  not  to  be  believed,  and  the  other  witnesses  for  the 
plaintiff  are,  then  the  killing  of  Fraser  was  a  bratal,  will- 
ful murder,  done  while  no  conflict  was  pending^  upon  a 
retreating  man,  in  accordance  with  no  direction  of  Pree- 
man^  being  the  only  thing  done  by  Mullady  that  whole 
day.  7.  The  plaintiff  must  show  both  negligence,  default 
or  improper  conduct  in  the  defendant,  and  entire  freedom 
from  negligence  on  his  own  part;  for  failure  in  either 
respect  the  court  will  nonsuit,  and  it  is  error  not  to  do  so. 
It  is  no  question  of  relative  negligence;  the  plaintiff  must 
be  absolutely  free.  {Creed  v.  Hartmann^  29  JV.  Y.  Bep,  591. 
Wilds  V.  Hudson  River  Railroad^  Id.  315.  Ow^n  v.  Hud- 
son River  Railroad^  35  id.  516.  Johnson  v.  Hudson  River 
Railroad^  20  id.  65.  WUds  v.  Hudson  River  Railroad,  24 
id.  430.  S.  a.,  29  id.  315.  Deyo  v.  N.  T.  Gent  Railroad^ 
84  id.  9.  Hance  v.  Oayuga  and  S*  Railroad^  26  id.  428. 
Steves  V.  Osw.  and  Byr.  Railroad^  18  id.  4211.  Haring  v. 
N.  Y.  and  Erie  RdOroady  13  Barb.  9.  Ernst  v.  Hudson 
River  Railroad^  35  N.  Y.  Rep.  9.  Gonzales  v.  N.  Y.  and 
Harlem  RaHroady  38  N.  Y.  Rep.  440.) 

XL  The  judge  erred  in  not  dismissing  the  complaint  at 
the  close  of  the  proof.  The  only  cause  of  action  shown 
was  against  Mullady,  the  slayer  of  Fraser,  and  Waters, 
who  planned  the  collision  in  which  he  was  killed.' 

nL  The  court  erred  in  refusing  the  third  request  to 
charge,  viz.,  that  there  was  no  proof  of  any  direction,  pro- 
curement or  authorization  of  Eraser's  death,  by  Freeman. 
1.  There  is  proof  that  Freeman  did  not  know  him ;  no  proof 
that  he  sought  his  death,  that  he  expected  to  meet  him  or 
any  one  but  Waters  at  the  store  in  Fulton  street,  or  antici- 
pated any  conflict.  2.  Mullady's  testimony,  that  Freeman 
said  to  him,  ^'  I  want  you  to  stand  by  me  and  fight  it  out," 
is  immaterial,  in  view  of  his  declaratkui  that  he  killed  in  self 
defense.  ^^  I  thought  Mr.  Fraser  was  running  on  me  with 
a  knife,  and  under  no  other  circumstances  would  I  have 
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acted  -as  I  did/'  3.  If  the  jury  disbelieve  this  part  of 
MuUady's  story,  they  cannot  credit  the  rest,  and  there  is 
no  proof  even  of  the  words  "  follow  me,"  &a  4  If  the 
jury  believe  the  testimony  of  Mullady,  apprehension  and 
desire  to  defend  himself  were  the  only  motives  of  the  kill- 
ing; if  they  do  not,  then  they  must  firid  it  a  willful  mur- 
der ;  and  in  either  case  the  killing  was  from  reasons  not 
controlled  by  Freeman,  and  inconsistent  With  direction  by 
him.  (McManuB  v.  Crickett,  1  Eastj  106.  Wright  v.  Wil- 
cox, 19  Wend.  343.  Croft  v.  Alison,  4  Bam.  &  Aid.  590. 
Lyon  V.  Martin,  8  Adol,  &  EU.  512.) 

rV.  The  court  erred  in  not  charging  the  whole  proposi- 
tion of  the  tenth  request,  viz.,  that  when  a  man  engages  in 
a  dangerous  enterprise  he  accepts  the  ordinary  risks,  and 
is  bound  to  foresee  and  submit  to  the  consequences  usually 
attendant  upon  it.  (And  if  the  jury  believe  that  Fraser, 
after  the  difficulty  of  the  5th  of  July,  deliberately  undertook 
to  resist  Freeman's  way  by  force,  he,  Fraser,  is  responsible 
for  all  the  consequences,  and  the  jury  must  find  for  the  de- 
fendant.) The  general  proposition,  that  where  a  man  enters 
upon  a  dangerous  employment  he  assumes  all  its  risks,  is 
conceded.   {Curran  v.  The  Warren  Co.,  36  N.  T.  Rep.  153.) 

It  was  right  to  add  to  this  that  to  plan  in  advance  a 
breach  of  the  peace,  a  forcible  resistance  to  a  legal,  peace- 
ful right  of  way,  was  an  entry,  if  the  plan  were  carried  out, 
upon  a  dangerous,  unlawful  employment,  and  this  was  the 
effect  of  the  request  refused.  In  a  conflict  brought  about 
between  Freeman  and  Fraser,  by  the  act  of  the  latter, 
neither  could  recover.  {Corwin  v.  N.  Y.  and  Erie  Railroad, 
13  N.  Y.  Rep.  42.) 

V.  The  court  erred  in  refusing  the  eleventh,  thirteenth 
and  twenty-first  requests  to  charge.  The  charge  concedes 
that  Freeman  had  the  right  of  entry — ^that  Fraser  had  no 
right  to  resist  by  force.  How  then  can  he  be  free  from 
negligent  or  improper  conduct  in  doing  an  unlawful  act? 
If  one  be  killed  in  a  voluntary  prize  fight,  or  as  he  is 
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escaping  from  committing  a  felony  or  misdeniesbaor,  is  he 
free  from  contributory  fault  ?  Any  illegal  act  tending  to 
the  death  is  contributory  negligence.  ( Tonawanda  Bait- 
road  V.  MungeTy  4  Coimt,  349.)  It  is  not  a  question,  as  the 
judge  seems  to  have  supposed,  of  sufficiency  or  excess  of 
force,  but  simply  whether  or  not  the  plaintiff  was  guilty 
of  negligence  or  illegal  conduct,  without  which  the  death 
would  not  have  occurred.  ( TTtTcfo  v.  Hudson  River  Bailroadj 
24  K  r.  Rep.  430.  Clark  v.  Kirwan,  4  E.  D.  Smithy  21. 
Detfo  V.  N.  Y.  Central  Railroad,  34  N.  T.  Rep.  9.  Mangam 
V.  Brooklyn  Railroady  36  Barb.  230.  Button  v.  Hudson 
Biver  Bailroad,  18  N.  T.  Rep.  248.)  It  is  submitted  that 
where  one  commits  a  trespass  by  preconcerted  malice,  with 
intent  either  to  deprive  another  of  his  rights  or  to  raise  a 
fictitious  and  oppressive  litigation,  law,  policy  and  morals 
require  that  he  should  be  considered  a  wrongdoer,  as  en- 
tering upon  a  dangerous  employment,  and  not  entitled  to 
recover  for  injuries  sustaiDed  in  the  riot  of  his  own  causing. 
Contributory  fault  is  not  so  construed  as  where  no  proof 
of  negligence  of  the  defendant  saved  from  nonsuit  the 
plaintiff  who  suffered  his  cattle  to  stray.  (Munger  v.  Ton- 
awanda Railroady  4t  N.  Y.  Rep.  349.  Owen  v.  Hudson  River 
Railroad,  35  id.  516.  WUeox  v.  Rome  and  Watertown  Rail- 
road, 39  id.  358.) 

VI.  The  court  erred  in  refusing  the  fourteenth  request 
to  charge,  viz.,  that  if  the  jury  believe  that  Mullady  fired 
the  pistol  shot  which  caused  Fraser's  death,  with  the  pre- 
meditated design  to  effect  his  death,  the ,  defendant  Free- 
man is  not  liable  for  his  act.  1.  There  is  no  evidence  that 
Freeman  intended  to  have  Fraser  killed,  or  employed 
Mullady  to  kill  him.  2.  K,  therefore,  Mullady  killed  him 
*'with  the  premeditated  design  to  effect  his  death,"  there 
is  no  question  of  agency  between  Freeman  and  Mullady; 
the  crime  of  Mullady  is  murder,  and  the  relations  of  Free- 
man, Waters,  Bingham,  and  all  who  brought  about  the 
meeting  to  the  offense,  are  merely  accidental. 
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Vii.  The  judge  erred  in  refusing  the  fifteenth  and  six- 
teenth requests  to  charge,  that  if  the  killing  was  under  the 
circumstances  which  the  law  terms  ^^  in  self  defense,"  the 
defendant  was  not  liable.  (3  5.  8.  939,  §  3,  5th  ed.)  1.  Be- 
cause  such  homicide  is  by  the  terms  of  the  law  "justifi- 
able," and  cannot  make  either  actor  or  promoter  guilty. 
2.  Because  the  ingredients  of  a  justifiable  homicide  in 
self  defense  are  all  matters  foreign  to  Freeman.  (Middle- 
tan  V.  Fawlesy  1  Salk.  282.)  3.^  Because  it  is  absurd  to  say 
that  Fraser  was  guilty  of  conduct  bad  enough  to  justify 
MuUady  in  killing  him,  and  yet  not  guilty  of  contributing 
negligence  in  this  action. 

Vin.  The  court  erred  in  refusing  to  charge  that  if  Mul- 
lady  acted  in  the  heat  of  passion,  under  the  circumstances 
constituting  manslaughter  in  the  third  degree,  the  defend- 
ant was  not  liable.  Such  a  homicide  would  be  from  mo* 
tives  wholly  personal  to  MuUady,  and  for  which  no  one 
else  could  be  made  responsible. 

IX  The  court  erred  in  refusing  to  charge  that  ^^  the  act 
of  Fraser,  in  preventing  Freeman  from  going  into  the  base- 
ment, was  negligence  or  improper  conduct  on  his  part, 
which  contributed  to  his  subsequent  injury;"  it  was  mani- 
festly such  contributory  negligence,  and  should  have  taken 
the  case  from  the  jury. 

X.  The  court  erred  in  its  charge  at  folio  395  of  thecase. 
1.  Because  it  assumes  and  suggests  to  the  jury  that  the 
premises  in  question  were  "  Mr.  Fraser's  saloon,"  which 
is  untrue  in  fact,  as  the  lessee  of  the  premises  was  John 
H.  Waters.  2.  Because  it  assumes  a  relation  between 
"  Freeman,  or  those  acting  with  him,"  which  is  one  of  the 
vital  points  in  the  case.  3.  Because  it  is  not  law  or  good 
morals,  that  one  can  be  ^'  a  trespasser  and  a  wrongdoer," 
and  yet  free  from  contributory  fault  in  the  events  recit- 
ing from  his  trespass  and  wrong  doing.  4.  Because  it 
takes  away  from  the  jury  the  entire  question  of  the  motives 
which  infiuenced  Mullady  in  killing  Fraser,  as  though 
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Freeman  himself  had  killed,  and  also  assumes  the  same 
law  as  applicable  to  force  during  the  assertion  of  the  right 
of  way,  and  after  that  was  all  done,  and  also  takes  from 
them,  and  itself  refuses  to  pass  upon,  the  question  of  con- 
tributory negligence.  6.  There  is  no  question  of  whether 
or  not  "  Freeman  was  authorized  to  kill,"  and  the  jury 
was  by  this  language  deceived.  Force  sufficient  or  ex- 
cessive is  not  the  question ;  there  can  be  *no  recovery  at 
common  law,  and  under  the  statute  the  question  is  only 
"  contributoiy  fault,"  without  reference  to  the  fault  of  the 
defendant.  (WikU  v.  Hudson  River  Railroad^  24  N.  T. 
Rep.  430.)  6.  The  defendant  is  not  liable  for  excessive 
violence  of  MuUady,  though  he. were  his  servant.  {Hibbard 
V.  N.  T.  and  JErie  Railroad,  15  N.  T,  Rep.  466.) 

XI.  The  court  erred  in  the  charge  at  folio  397.  1.  If  it 
was  negligence  or  fault  in  Freeman  not  to  '^  resort  to  the 
courts,"  it  was  surely  contributory  negligence  or  fault  in 
Fraser  to  resist  by  force,  with  predetermined  malice,  the 
lawful  entry  of  Freeman  on  premises  not  belonging  to 
Fraser,  but  Waters.  2.  Whatever  "  attempt  at  force"  was 
made  was  over  when  Mullady  fired  the  pistol  and  Fraser 
was  killed,  after  the  right  of  way  was  fully  asserted,  and  as 
he  was  leaving  the  store.  3.  The  court' erred  in  charging 
that  Freeman  was  as  responsible  as  though  he  had  fired 
the  pistol  himself,  thus  withholding  from  the  jury  the 
question  of  self  defense ;  if  that  plea  saves  Mullady  from 
the  guilt  of  murder,  it  must  save  Freeman.  He  is  no  mare 
responsible  than  was  Mullady,  under  the  circumstances  as  he 
swears  to  them,  i.  e.  in  imminent  danger,  thinking  that  Fra- 
ser was  rushing  at  him  with  a  knife,  and  would  kill  him 
if  not  Stopped. 

XII.  The  charge  that  the  " mere  refusal  was  not  an  act 
contributing  to  the  injury,"  was  error  in  a  case  where  the 
entry  was  lawful ;  the  debeased  not  the  owner  of  the  lease, 
but  a  mere  stranger;  the  "refusal"  accompanied  by  vio- 
lence, and  the  result  of  a  precontrived  plot.     The  evidence 
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was  not  that  Fraser  refused  access,  but  that  he  forcibly 
resisted  it,  after  it  had  been  peacefully  secured,  barring 
the  door  and  assaulting,  upon  force  being  used  on  the  door 
of  another  man*8  premises.  If  a  collision  is  produced  by 
one  he  is  in  fault,  though  the  first  blow  be  struck  by  an- 
other.    (Bull  N.  P.  18.) 

Xni.  The  verdict  is  against  evidence,  and  the  damages 
excessive.  (Tilley  v.  Eud,  Biv.  Baaroady'29  N.  Y.  Bep.  260. 
Franklin  v.  S,  E.  Bailroad,  3  Hurls.  ^  Nor.  212.  Duekworth 
V.  Johnson^  4  id,  652.  .  Melntyre  v.  N.  T.  Central  BaUroad, 
37  N.  Y.  Bep.  287.    Matteson  v.  The  Same,  35  id.  487.)  , 

Chauncey  Shaffer,  for  the. respondents. 

By  the  Court,  Brady,  J.  The' death  of  the  deceased  was 
the  result  of  a  determination  on  the  part  of  the  defendant 
to  use  the  basement  under  the  premises  occupied  by  the 
former,  and  to  approach  and  obtain  access  to  it  through 
such  premises,  which  he  had  an  apparent  right  to  do. 
This  determination,  however,  was  formed  and  attempted, 
although  the  defendant  was  advised  that  the  deceased  dis- 
puted his  right  to  do  so,  and  would  resist  In  order  to 
accomplish  his  design,  he  called  to  his  assistance  Ryan 
and  MuUady,  and  asked  the  latter  to  go  in  with  him  and 
fight  it  out.  The  three  were  armed.  The  defendant  had 
a  crowbar,  Ryan  a  hammer,  and  MuUady  a  pistol.  The 
defendant  knew  this.  He  led  the  expedition,  which  meant 
force,  if  force  was  necessary,  regardless  of  the  law,  which 
required  that  he  should  desist  firom  enforcing  a  right,  if 
such  a  proceeding  would  lead  to  a  breach  of  the  peace. 
He  nevertheless  carried  out  his  intention  He  was  ad- 
vised by  Ryan  that  the  deceased  had  closed  the  door  lead- 
ing to  the  basement,  and  would  not  let  him  pass,  before 
he  entered,  followed  by  Ryan  and  Mullady.  He  ap- 
proached the  deceased,  who  was  seated,  and  engaged  in 
making  some  preparation  for  his  day's  business.     He 
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wanted  to  go  down  to  the  basement.,  The  deceased, 
acting  upon  the  advice  of  his  landlord,  as  the  defendant 
knew,  denied  his  right  to  do  so,  and  remonstrated  with 
him,  telling  him  that  he  could  not  pass  that  way.  He 
said  he  would,  and  raising  the  crowbar  with  both  hands, 
struck  with  it  at  the  head  of  the  deceased,  but  the  latter, 
by  a  movement  of  his  head,  averted  the  full  effect  of  the 
blow.  "It  came  down,"  nevertheless,  to  use  the  language 
of  one  of  the  witnesses,  and  one  entirely  disinterested,  "on 
the  back  of  his  head  and  on  his  shoulder,  and  made  him 
stagger."  The  deceased  then  started  for  the  front  door, 
and  in  a  position  indicating  that  he  was  injured,  and  when 
near  it  was  shot  by  Mullady.  Mullady  was  not  in  danger 
from  the  deceased,  although  he  may  have  thought  so,  as 
appears  from  his  own  statement,  and  he  surely  was  not  at 
all  in  danger,  as  the  evidence  disclosed.  What  induced 
him  to  fire  upon  the  deceased,  unless  it  was  in  harmony 
with  the  general  design  of  "fighting  it  out,"  for  which  he 
was  invited  to  enter  the  deceased's  place  of  businlBss,  and 
which  project  the  defendant  initiated,  it  is  difficult  to  con- 
jecture. He  said  that  he  did  it  because  the  deceased  was 
approaching  him,  having  a  knife,  as  he  supposed,  and  also 
that  he  did  it  to  protect  the  defendant  and  his  property, 
and  for  no  other  purpose;  that  he  never  had  anything 
against  the  deceased.  It  is  true  that  although  what  he 
said  in  exculpation  of  what  seems  to  have  been  a  wanton 
and  unjustifiable  act,  may  be  justly  regarded  with  great 
suspicion,  yet  as  he  was  one  of  the  defendant's  employees 
in  a  deliberate  plan  to  accomplish  his  purpose  by  unlaw- 
ful means,  the  latter  cannot  reasonably  complain  if  the 
jury,  as  they  seem  to  have  done,  placed  confidence  in  the 
statement  given  by  him. 

The  theory  of  the  defense,  in  reference  to  the  killing 
of  the  deceased,  seems  to  have  been  that  the  defendant, 
although  he  put  Mullady  in  a  position  where  he  might 
use  violence  on  his  behalf,  and  where  he  was  inviterl  to 
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employ  it,  is  nevertheless  not  responsible  if  Mullady  did 
any  willful  act  by  which  the  life  of  the  deceased  was 
taken ;  and  we  are  asked  to  entertain  propositions  in  ref- 
erence to  the  act  of  Mullady,  in  shooting  the  deceased, 
which  are  of  the  criminal  law,  and  properly  applicable  to 
trials  for  murder  or  manslaughter.  The  plaintiff's  right 
to  recover  does  not  rest  on  such  distinctions.  The  de- 
fendant and  his  servant  were  tort  feasors.  They  unitedly 
engaged,  and  engaged  deliberately,  in  a  determination  to 
obtain  by  force,  what  should  have  been  accomplished 
through  the  tribunals  of  the  State. 

When  the  defendant  was  advised  by  the  deceased  that 
he  could  not  be  permitted  to  do  what  he  designed  to  do, 
it  was  his  duty  to  retire  at  once.  He  did  not  do  so.  On 
the  contrary,  he  undertook,  against  the  will  of  the  de- 
ceased, and  by  force,  to  carry  out  his  design,  and  by  that 
proceeding  became  a  wrongdoer.  He  invited  the  fight 
which  he  asked  Mullady  to  see  out,  and  initiated  a  dis- 
turbance, the  consequences  of  which,  as  far  as  the  law  may 
allow,  should  be  visited  upon  him. 

Accepting  the  statement  of  Mullady,  one  of  the  results 
of  the  defendant's  violence  was  an  impression  in  his  mind, 
arising  from  the  conduct  of  the  deceased  after  he  was 
assailed  by  the  defendant,  that  he  was  in  danger  of  bodily 
harm,  and  if  such  was  the  fact,  his  act  in  firing  upon  the 
deceased  was,  even  if  willful,  but  one  of  the  consequences 
of  the  enterprise  in  which  he  had  engaged  at  the  solicita- 
tion of  the  defendant.  He  went  on  to  fight  it  out.  He 
went  on  with  a  pistol  which  the  defendant  knew  he  had, 
and  violence  by  him,  either  by  the  use  of  the  pistol  or  any 
other  weapon,  in  the  melee  which  the  defendant  created, 
was,  in  my  judgment,  so  far  as  the  defendant's  liability  in 
this  action  is  concerned,  fully  within  the  employment  of 
Mullady  when  used  against  the  deceased,  whose  vanquish- 
ment  was  the  object  of  the  defendant  We  cannot  limit 
the  responsibility  of  the  master  under  circumstances  such 
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as  are  disclosed  by  the  evidence  herein,  to  any  more  pre- 
cise extent  than  will  be  defined  by  declaring  that  if  the 
act  complained  of  was  the  possible  result  of  the  employ- 
ment, he  must  answer  for  the  act  done.  (Althof  v.  Wolfy 
2  Hat.  344,  and  ^asea  cited,  S.  01,  22  N.  Y.  Sep.  355.)  K  a 
person,  therefore,  asks  another,  already  in  his  service,  to 
assist  him,  and  to  do  it  by  fighting  an  adversary  named  or 
known,  in  order  to  accomplish  some  purpose,  though  law- 
ful in  itself  and  connected  with  the  service,  as  in  this  case, 
he  must  respond  for  the  act  of  the  servant,  because  he  has 
enlisted  him  to  commit  acts  which  otherwise  might  be  held 
to  be  willful,  and  without  the  line  of  duty  or  the  service 
for  which  he  was  employed.  Whether  the  deceased  was 
guilty  of  any  negligence,  by  forcibly  resisting  the  defend- 
ant's ingress  to  the  basement,  or  otherwise,  was  left  to  the 
jury,  and  found  in  favor  of  the  plaintifis.  It  was  clearly 
not  negligent  in  him  to  assert  in  a  peaceable  manner  his 
rights,  actual  or  presumed,  in  the  absence  of  evidence 
showing  his  assertion  to  be  a  mere  pretense  made^  or  mali- 
ciously declared,  with  a  design  to  provoke  violence.  Such 
elements  do  not  appear  in  this  case. 

These  conclusions  render  it  unnecessary  to  comment 
further  upon  the  testimony  in  this  remarkable  case,  and 
from  which  it  appears  that  the  defendant  claimed  to  h^ve 
"settled"  the  deceased  with  the  crowbar  before  he  was 
shot  by  MuUady,  and  also  to  have  endeavored  to  provide 
for  the  safety  of  MuUady  from  criminal  prosecution.  The 
charge  of  the  presiding  justice  covered  the  legal  proposi- 
tions involved  in  this  case,  and  the  requests  to  charge 
which  were  granted,  gave  the  defendant  the  benefit  of 
such  distinctions  and  qualifications  as  he  was  entitled  to. 
Those  refused  were  properly  denied,  and  the  exceptions 
taken  to  such  denials  are  unavailable.  The  charge  was  as 
favorable  to  the  defendant  as  the  facts  and  circumstances 
warranted,  and  one  to  which  no  exception  has  been  taken 
that  can  enure  to  his  benefit. 
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The  action  is  brought  under  the  statutes  of  1847  and 
1849,  (Laws  of  1847,  p.  575 ;  Laws  of  1849,  p.  388,)  which 
provide  that  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  the  corporation  which,  would  have 
be€^  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  per* 
son  injured,  and  although  such  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  fel- 
ony. Is  there  any  doubt  that  had  not  death  ensued,  an 
action  could  have  been  maintained  against  Eyan,  MuUady 
and  the  defendant,  tor  the  trespass  committed  by  them  ? 
They  were  certainly  wrongdoers,  and  severally  liable,  if 
they  attempted,  by  force,  to  obtain  ingress  to  the  base- 
ment, which  was  disputed  territory,  (Livingston  v.  Bishopy 
1  John.  290;  Bose  v.  Oliver,  2  id,  365 ;  Bishop  v.  j%,  9  id. 
294 ;  Low  v.  Mumfordy  14  id.  426 ;  WhaH.  Am.  Crim.  LaWy 
§§  2474,  2485;)  and  that  they  did  so  has  been  established 
by  the  verdict  of  the  jury.  If  the  defendant  was  not  justi- 
fied in  entering  as  he  did,  with  strong  hand  and  by  vio- 
lence, the  persons  who  assisted  him  could  not  have  been. 
They  had  less  right  than  their  master  or  leader,  and 
assumed  the  consequences  of  their  unlawful  enterprise. 

In  all  the  views  thus  taken  of  this  action,  it  seems  to  be 
clear  that  the  defendant  was  properly  charged  with  the 
consequences  of  Mullady's  act,  as  a  result  of  the  improper 
proceeding  which  he  set  on  foot,  and  in  which  he  asked 
Mullady  to  assist 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Nbw  Yobk  General  Tebk,  April  4,  1870.  Jngraham^  Oto.  O.  Bernard 
and  Brady,  Justices.] 
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The  sections  of  the  statute  relating  to  the  admeasurement  of  dower  indicate  a 
dear  Intention  of  the  legislature  that,  as  between  the  widow  and  the  heir  or 
devisee,  the  widow's  right  of  dower  shall  be  enforced  unburthened,  if  possi- 
ble, except  from  the  time  an  assignment  of  the  dower  shall  have  been  made. 

The  direction  to  the  executor  to  proceed  with  diligence  to  pay  the  debts  of  the 
deceased,  and  in  the  order  expressed,  contained  in  the  Revised  Statutes,  is, 
in  legal  effect,  an  appropriation  of  the  personal  estate  for  that  purpose,  and 
it  must  be  employed  therefor.  And  this  result  having  been  attained,  the 
legatee  has  no  right  against  the  widow's  dower,  founded  upon  such  appro- 
priation. 

Where,  by  a  deed  executed  between  a  sole  devisee  and  the  doweress,  certain  lands 
were  set  apart  to  the  latter  for  her  dower,  and  the  balance  were  released  by 
her ;  and  after  a  recital  that  the  lands  of  which  the  deceased  died  seised  were 
subject  to  certain  unpaid  taxes,  assessments,  dtc,  each  party  covenanted  to 
pay  "  his  or  her  flftir,  equitable  and  legal  proportion  thereof;"  Meldf  1.  That 
the  instrument  imposed  upon  the  widow  the  obligation  to  pay  her  fair  and 
equitable  proportion  of  unpaid  taxes  and  assessments  to  which  the  premises 
were  subject  at  the  time  of  her  marriage  with  the  decedent ;  and  that  in  legal 
contemplation  there  was  no  proportion  for  her  to  assume. 

2.  That  the  taxes  assessed  and  unpaid  before  the  assignment  of  dower  was 
made,  could  not  be  charged  upon  the  estate  assigned  to  her,  when  there  was 
personal  estate  suffident  to  pay  them. 

8.  That  the  burdens  assumed  with  the  epjoyment  of  the  life  estate  related  to^ 
the  fixture,  only. 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  upon 
the  report  of  a  referee. 
John  Harrison  died  August  6th^  1861,  leaving  the  de- 
fendant, his  widow,  entitled  %o  dower  in  his  real  estate, 
but  leaving  a  will  devising  all  his  estate,  real  and  personal, 
to  George  Harrison,  for  whom  the  plaintiffs  sue  as  com- 
mittee of  his  person  and  estate.  Dower  was  assigned  to 
the  defendant  by  deed  between  George  Harrison  and  the 
defendant,  dated  November  15,  1861,  by  which  certain 
lands  were  set  apart  to  her  for  dower  and  the  balance  re- 
leased by  her,  and  after  a  recital  that  the  premises  of  which 
John  Harrison  died  seised  were  subject  to  certain  unpaid 
taxes,  assessments  and  other  incumbrances,  each  party 
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covenanted  to  pay  '^his  or  her  fair,  equitable  and  legal 
proportion  thereof."  It  is  upon  this  covenant  that  it  is 
sought  to  compel  the  defendant  to  pay,  Ist.  A  share  or 
proportion  of  all  the  taxes  upon  the  real  estate  of  John 
Harrison,  remaining  unpaid  at  the  time  of  his  death,  the 
whole  of  which  were  paid  by  him  or  his  committee. 
2d.  Taxes  imposed  on  the  portions  of  the  real  estate  so  set 
apart  to  the  defendant  for  dower  for  the  year  1861,  and 
which  had  been  confirmed  September  20th,  1861,  after 
John  Harrison's  death,  but  before  dower  assigned.  As  to 
these  claims,  the  defendant  denied  any  responsibility,  and 
by  way  of  counter-claim,  claimed  to  recover :  L  For  six 
months'  rent  of  premises  so  assigned  to  her,  for  her  dower, 
collected  by  George  Harrison,  to  February  1',  1862,  }800, 
in  contravention  of  his  covenant.  2.  For  taxes  she  was 
compelled  to  pay  on  the  lands  set  apart  to  her,  which  had 
been  imposed  prior  to  the  assignment  of  her  dower,  and 
which  by  George  Harrison's  covenant  he  was  bound  to 
pay.  3.  As  to  seven  lots  on  25th  street,  which  were  sub- 
ject to  a  mortgage  for  $7000,  executed  by  John  Harrison 
to  James  Bogert,  in  1856,  two  of  which  were  assigned  to 
her  for  dower,  on  foreclosure  of  such  mortgage,  in  1864; 
five  of  the  lots,  including  the  two  set  apart  to  her,  were 
sold  to  pay  the  mortgage,  out  of  the  proceeds  of  which, 
after  satisfying  the  debt,  interest  and  costs,  there  was  a 
surplus  of  $292.87,  which  she  collected ;  and  the  referee 
found  that  in  such  pj^oceedings  she  contributed,  in  the 
payment  of  the  liens  on  the  lots,  $1129.51  beyond  her 
proportion. 

The  referee  made  a  special  report,  by  which  he  found 
the  following  facts:  The  plaintiffs  are  the  committee  of 
John  Harrison,  as  stated  in  the  complaint  John  Har- 
rison was  married  to  the  defendant,  now  Martha  Peck,  on 
the  26th  day  of  November,  1860.  John  Harrison  died  on 
the  5th  day  of  August,  1861,  having  first  duly  made  his 
will,  by  which  he  devised  to  George  Harrison  all  his  real 
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estate,  and  bequeathed  to  him  all  his  pereonal  estate,  and 
appointed  said  George  his  executor,  and  he  duly  qnalified 
afi  such.  At  the  time  of  the  marriage  of  said  John,  and 
at  the  time  of  his  death,  he  was  seised,  in  fee,  of  the 
several  lots  of  land  in  the  city  of  New  York,  mentioned 
and  specified  in  the  deed  of  November  15,  1861,  herein- 
after mentioned.  The  said  lots,  including  those  assigned 
to  the  defendant  in  and  by  the  schedule  annexed  to  said 
deed,  and  those  released  by  her,  were,  at  the  time  of  said 
marriage,  and  at  the  death  of  said  John,  subject  to  state, 
city  and  county  taxes  amounting  to  over  six  thousand  dol- 
lars, which  had  been  theretofore  laid  and  assessed  on  the 
same.  Said  taxes  were  laid  and  assessed  between  the 
years  1856  and  1860,  both  inclusive.  Taxes  were  laid  and 
assessed  on  said  lots  for  the  year  1861,  the  assessment 
for  that  year  having  been  confirmed  on  the  20th  Septem- 
ber, 1861.  On  the  15th  day  of  November,  1861,  an  instru- 
ment was  executed  by  George  Harrison  of  the  one  part, 
and  the  defendant  Martha  of  the  other  part,  by  which  cer- 
tain of  said  lots  were  set  apart  to  said  Martha,  as  and  for 
her  dower,  and  by  which  all  her  right  and  claim  in  and 
to  the  residue  of  said  lots  was  released  by  her  to  said 
George.  The  mortgage  mentioned  in  the  schedule  an- 
nexed to  and  forming  par<  of  said  deed,  and  therein  stated 
to  have  been  given  on  the  seven  lots  on  25th  street,  men- 
tioned in  said  deed,  was  foreclosed  in  consequence  of  the 
non-payment  of  the  interest  thereon.  Said  foreclosure  was 
commenced  in  the  year  1863,  and  a  sale  on  the  decree  of 
foreclosure  took  place  on  the  24th  day  of  March,  1864,  on 
which  sale  five  of  the  said  lots,  including  the  two  lots  as- 
signed to  the  defendant  (among  others)  for  her  dower,  were 
sold.  The  default  in  payment  of  said  interest  was  made 
alike  by  said  George  and  the  plaintiffs,  his  committee,  on 
the  one  part,  and  by  the  defendant  on  the  other.  At  the 
time  of  that  sale  there  were  unpaid  taxes  on  the  five 
lots  that  were  sold,  to  the  amount  of  $1259,  the  proportion 
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of  which  on  the  defendant's  two  lots  was  0507.60,  for 
the  years  from  1856  to  1861,-  both  inclusive.  At  the  same 
time  there  were  unpaid  taxes  assessed  after  the  year  1861, 
on  the  two  lots  assigned  to  the  defendant,  to  the  amount 
of  J130.47,  and  on  the  other  three  of  the  five  lots  J195.72. 
The  sale  produced  a  sufficient  sum  to  pay  principal  and 
interest  of  the  mortgage,  costs  and  expenses  of  foreclosure, 
and  all  the  taxes  above  mentioned ;  and  said  taxes  were 
then  paid  out  of  the  sum  produced  by  said  sale.  Surplus 
moneys  over  and  above  all  these  charges  remained,  out  of 
which  surplus  moneys  the  defendant,  on  the  24th  day  of 
March,  1864,  received  the  sum  of  (292.87.  The  costs  and 
expenses  of  said  foreclosure  amounted  to  $272.55;  the 
principal  due  on  said  mortgage  was  $7000,  and  the  inter- 
est thereon  at  the  time  of  said  foreclosure  sale  was 
$1104.25,  all  amounting  to  $8376.80.  The  said  two  lots 
sold  at  said  sale  for  $4100.  The  defendant's  life  estate  in 
said  lots  was  then  worth  $2770.05,  and  her  proportion  of 
the  said  $8376.80  was  $1640.54,  and  she  thus  contributed 
beyond  her  proportion  the  sum  of  $1129.51.  At  the  time 
of  the  execution  and  delivery  of  said  deed,  a  part  of  the 
premises  assigned  to  the  defendant  were  under  a  lease 
executed  by  George  Harrison  to  Robert  Walker,  on  which 
lease  the  said  George  had  received  $400  for  the  rent  of  the 
quarter  which  fell  due  on  the  first  day  of  November,  1861, 
and  $400  for  the  quarter's  rent  which  fell  due  on  the  first  of 
February,  1862.  The  personal  property  of  said  John  Har- 
rison, left  at  his  death,  and  which  came  into  the  hands  of 
said  George  Harrison  as  his  legatee  and  executor,  was 
sufficient  to  pay  all  the  taxes  above  mentioned,  but  not 
sufficient  to  pay  said  taxes  and  all  4;he  other  debts  of  said 
John.  After  the  execution  of  said  deed,  several  thousand 
dollars  of  the  taxes  above  mentioned  were  paid  by  the  said 
George,  or  by  the  plaintiflfe,  part  of  which  were  paid  out 
of  the  personal  estate  of  said  John,  and  part  out  of  sales, 
by  order  of  the  surrogate,  of  the  real  estate  of  which  said 
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John  died  seised,  other  than  that  part  of  it  assigned  by 
said  deed  to  the  defendant  for  her  dower.  The  defendant, 
on  the  24th  day  of  March,  1864,  was  thirty-three  years  of 
age ;  she  was  married  to  Everard  H.  Peck  on  the  17th  day 
pf  April,  1867,  (after  the  commencement  of  this  action.) 
The  defendant,  on  the  third  of  April,  1862,  paid  the  sum 
of  $193.85  for  taxes  of  the  years  1858,  1859  and  1860,  on 
lot  Ko.  316  Canal  street,  being  one  of  the  lots  assigned  to 
her  for  her  dower.  The  taxes  assessed  after  1861,  on  the 
lots  assigned  to  her  for  dowei*,  have  been  paid  by  her,  or 
out  of  her  property. 
As  conclusions  of  law,  the  referee  found, 

1.  That  under  the  deed  of  November  15,  1861,  the  de- 
fendant took  the  premises  thereby  set  apart  to  her,  with 
the  same  legal  effect  in  all  respects  as  if  the  same  .prem- 
ises had  been  set  apart  to  her  for  her  dower  by  the  ordin- 
ary proceedings  for  that  purpose  in  a  judicial  tribunal ; 
that  by  that  instrument  and  its  covenants  neither  party 
contemplated  or  intended  that  the  defendant's  rights  in 
those  premises,  as  doweress,  were  to  be  in  any  manner 
different  from  what  they  would  have  been  if  the  same 
premises  had  been  set  apart  to  her  in  proceedings  for  the 
admeasuremeiit  of  her  dower,  and  no  such  difference,  nor 
any  change  in  her  rights,  was  wrought  by  that  instrument 

2.  That  as  between  the  defendant,  the  widow  of  John 
Harrison,  and  George  Harrison,  the  devisee,  legatee  and 
executor  of  said  John  Harrison,  the  latter  was  bound  to 
pay  all  the  taxes  assessed  and  existing  at  the  time  of  her 
marriage,  and  at  the  time  of  her  husband's  death,  on  all 
the  premises  mentioned  and  specified  in  said  schedule  A, 
including  those  set  apart  to  her  for  dower.  This  rule  ap- 
plies also  to  the  taxes  of  the  year  1861,  which  were  as- 
sessed for  the  year  in  which  said  John  died,  and  which 
were  confirmed  September  20ih,  1861,  nearly  two  months 
before  the  execution  and  delivery  of  the  deed  of  Novem- 
ber 15,  1861. 
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3.  The  plaintiffs  thus  being  bound  to  pay  all  the  taxes 
on  the  lots  assigned  to  the  defendant,  assessed  prior  to 
and  including  those  for  the  year  1861^  are  bound  to  pay 
to  the  defendant  all  such  of  those  taxes  as  she  has  paid, 
or  as  have  been  paid  out  of  her  property,  and  these  are^ 
(1.)  Those  paid  from  the  avails  of  the  sale  of  her  two  lots, 
on  the  mortgage,  as  stated  in  the  eighth  paragraph  of  the 
finding  of  facts.  (2.)  Those  which  the  defendant  paid  on 
the  lot  in  Canal  street,  as  stated  in  the  thirteenth  para- 
graph of  said  finding. 

4  The  plaintiffs  are  bound  to  pay  the  defendant  the 
sum  of  91129.50,  being  the  amount  contributed  by  the 
defendant's  two  lots,  beyond  their  proportion  of  the  prin- 
cipal, interest,  costs  and  expenses  of  the  foreclosure  of  the 
mortgage,  as  particularly  stated  and  mentioned  in  the 
eighth  paragraph  of  the  said  finding.  The  parties  being 
equally  in  default  in  payment  of  the  interest,  are  liable, 
each,  to  the  proportional  share  of  the  costs  and  e2q;>en8es, 
and  no  more. 

5.  The  plaintiffs  are  bound  to  pay  the  defendant  the 
sum  of  $1177.35,  being  the  principal,  (and  interest  there- 
on,) of  the  sums  received  by  George  flarrison  of  Eobert 
Walker  for  rent  of  part  of  the  premises  assigned  to  the 
defendant  for  dower,  as  stated  in  the  ninth  paragraph  of 
said  finding. 

6.  The  defendant  is  entitled  to  judgment  for  the  aggre- 
gate of  the  foregoing  sums,  with  interest  thereon  from 
March  24,  1864,  amounting  to  (3100.90,  after  deducting 
therefrom  the  sum  received  by  the  defendant  from  said 
surplus  moneys,  as  stated  in  the  eighth  paragraph  of  the 
finding  of  facts. 

7.  Understanding  from  the  parties  that  if  there  were 
any  assessments  on  the  premises  assigned  to  the  defendant, 
they  would  settle  and  arrange  these  between  themseves, 
the  referee  only  found,  as  to  these,  that  if  they  benefited 
the  life  estate  of  the  defendant,  as  well  as  the  inheritance, 
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she  was  bound  to  contribute  toward  them  in  the  proportion 
of  the  value  of  her  life  estate  in  the  lot  or  lots  assessed,  to 
the  value  of  the  remainder  or  reversion,  in  fee,  therein. 

8.  The  defendant  is  bound  to  pay  all  taxes  assessed  on 
the  lots  assigned  to  her  after  the  execution  and  delivery 
of  the  deed. 

9.  The  defendant  is  entitled  to  the  costs  of  the  defense 
of  this  action,  (a) 

The  plaintifis  excepted  to  the  referee's  conclusions  of 
law,  and  to  his  general  report,  wherein  he  found  that 

(a)  The  following  is  the  opinion  of  the  referee : 

C.  P.  KuKLAND,  referee.  The  only  question  really  in  litigation  hetween 
the  parties,  in  this  action,  is  w&ether  the  defendant  to  bound  to  contribute 
towards  the  payment  of  the  taxes  which  existed  at  the  time  of  her  marriage 
and  at  the  time  of  her  husband's  death,  on  the  premises  of  which  she  was 
seised  during  the  coverture.  In  other  words,  whether  a  doweress,  as  between 
her  and  the  devisee,  legatee  and  executor  of  her  husband,  (the  same  person 
being  devisee,  legatee  and  executor,)  is  bound  to  pay  or  contribute  towards 
the  payment  of  any  taxes  existing  at  the  time  of  the  marriage  and  of  the 
death  of  the  husband,  on  the  premises  assigned  to  her  for  dower,  or  on  any 
of  the  premises  of  which  the  husband  was  seised  during  the  coverture. 

It  is  a  singular  and  interesting  fi&ct,  that  though  this  question,  it  would  seem, 
must  have  very  frequently  arisen,  yet  no  adjudged  case,  deciding  the  precise 
point,  has  been  cited  by  the  learned  counsel  who  conducted  the  same  before 
me,  nor  is  the  rule  governing  the  case  stated  by  any  elementary  writer,  as  far 
as  their  examinations  have  discovered ;  nor  have  my  researches  been  any  more 
successful.  This  fact  gives  additional  interest  to  the  question,  and  leaves  it  to 
be  decided  purely  anprweipU, 

I.  Estates  in  dower  have  always  been  regarded  with  great  favor  in  tht  UnOf 
and  the  widow's  rights  have  been  watched  over  and  protected  with  jealous 
care.  The  tenant  in  dower  is  so  much  favored  that  it  is  the  common  by -word 
in  the  law,  that  the  law  favors  three  things :  1.  Life.  2.  Liberty.  S.  D^wer. 
{Baem  on  Uie$f  p,  87.)  From  the  earliest  period  of  the  existence  of  the  com- 
mon law,  a  very  extraordinary  favor  was  bestowed,  in  the  administration  of 
justice,  on  this  provision  for  a  wife  surviving  her  husband.  Dower  is,  indeed, 
proverbially  the  foster-child  of  the  law,  and  so  highly  was  it  rated  in  the  cate- 
gory of  social  rights  as  to  be  placed  in  the  same  seat  of  importance  as  life  and 
liberty.  (Fork  on  Bower,  2,  8,  6.)  '*  FavorabUia  in  lege  aunt  vita  Jiteua,  dot  lib- 
ortat"  was  the  maxim  of  the  courts.  Bower  is  often  the  only  resource  of  wid- 
owhood. It  has  for  its  object  the  sustenance  of  the  widow  and  the  nurture 
and  education  of  her  children. 

Vol.  LVI.  17 


258        CASES  IN  THE  SUPREME  COURT. 

Harrison  v.  Peck. 

there  was  nothing  due  from  the  defendant  to  the  plain- 
tiflFs ;  that  there  was  due  from  the  plaintiffs  to  the  defend- 
ant the  sum  of  (3100.90;  and  that  the  defendant  was 
entitled  to  judgment  for  that  sum,  with  costs. 

Edward  W,  Coney  for  the  appellants. 

Hobinson  &  ScribneTj  for  the  respondent. 

L  As  to  the  taxes  upon  the  real  estate  of  John  Harrison, 
at  the  time  of  his  death,  they  were  primarily  chargeable 
upon  his  personal  estate,  being  preferred  by  statute  over 

This  doctrine  has  continued  from,  and  anterior  to,  the  time  of  Bacon,  down 
to  this  day,  and  the  most  modem  cases  repeat  the  proposition  that  the  widow's 
estate  in  dower  is  favoied  in  law.  So  carefully,  indeed,  is  this  right  protected, 
that  a  deed  given  before  marriage^  by  a  husband  to  his  daughter,  without  con- 
sideration, was  ai^udged  void  against  the  widow's  claim /or  dower,  as  well  as 
against  a  subsequent  mortgagee.  And  can  we  wonder  that  this  estate  is  so 
cherished,  and  so  kindly,  we  may  say  so  affectionately,  cared  for,  when  we  reflect 
that  every  man  has  or  has  had  a  ^iMther^  and  that  mother  is  or  may  be  a  widow. 
(Matter  of  Sapperly,  44  Barb.  870.  18  id,  106.  4  id.  120.)  We  thus  see  the 
estimation  in  which  this  right  has  always  been,  and  still  is,  held  by  the  law ; 
and  we  are  thus  furnished  with  a  very  clear  as  well  as  a  very  certain  light  to 
guide  us  to  a  proper  conclusion  on  this  occasion. 

II.  On  general  legal  principles  the  doweress  should  have  preference  to  the 
devisee.  (1.)  As  between  Mfn  and  her,  she  may  well  be  regarded  in  a  legal  sense 
as  a  purchaser  for  valuable  consideration,  whereas  he  is  purely  and  merely  a 
volunteer,  the  bare  recipient  of  a  gift.  The  law  in  such  case  is  uniform ;  it  will 
always  protect  the  former  as  against  the  latter,  whenever  such  protection  is 
possible.  The  wife  is  the  helpmate  of  the  husband ;  she  stands  towards  him 
in  the  most  intimate  and  confidential  of  all  human  relations ;  she  shares  with 
him  his  joys  and  his  griefs ;  she  enables  him  to  occupy  the  sacred  relation  of 
a  parent.  Without  her  he  would  be  without  a  real  home.  In  the  performance 
of  hersb'are  of  duty  she  aids  him  in  the  acquisition  of  his  property.  She  is  in 
every  sepse,  practical  and  legal,  a  ineritarioua  (as  distinguished  from  a  voluntary) 
party  in  regard  to  her  estate  in  dower.  It  would  be  repugnant  to  every 
sentiment  of  justice  and  of  right,  that  a  party  thus  situated  should  not,  in 
every  possible  way,  have  preference  to  a  party  who  is  a  mere  volunteer,*  a  grat- 
uitous donee,  without 'the  slightest  meritorumt  claim,  and  such  a  party  is  this 
devisee.  (2.)  The  tax  was  laid  and  assessed  on  the  vested,  exittitig,  visible  estate 
of  the  husband,  not  on  the  inchoate,  intangible,  merely  possible,  estate  of  the 
wife. 

III.  On  examining  carefully  the  various  provisions  of  the  statute  law  of  this 
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all  debts,  except  those  due  the  United  States,  and  suffi- 
cient personal  assets  to  pay  the  same  came  into  the  hands 
of  Qeorge  Harrison,  as  executor.  (2  JR.  S.  87,  §  27,  ««J.  3.) 
They  were  debts  the  husband  left  unpaid,  and  the  widow 
had  11  right  to  claim  the  application  of  his  personal  estate 
to  their  payment,  and  in  the  exoneration  of  her  interest 
in  the  land.  (Holmes  v.  Holmes^  3  Paige,  363.  MoUan  v. 
Griffith,  Id.  404.  Warner  v.  Van  Ahtyne,  Id,  514.  Sear- 
bury  V.  Bowen,  3  Bradfardy  207.  2  Jarm,  on  Wills,  554. 
2  Wms.  on  ExWs,  1442.    Serle  v.  St.  Eloy,  2  f.  Wms.  386.) 

state,  we  find  enough  to  jostlfy  ns,  nay  to  compel  us,  irrespective  of  the  fore- 
going considerations,  to  carry  into  practical  efi'ect  the  doctrine  that  dower  is 
an  estate  '*  favored  in  the  law."  (1.)  The  Revised  Statutes  provide  that  execu- 
tory and  administrators  shall  pay  the  debts  of  the  deceased  in  the  following 
order :  (1.)  Debts  due  the  United  States.  (2.)  Taxes  assessed  on  the  estate 
of  the  deceased  prior  to  his  death.  (8.)  Judgments,  &c.  The  duty  and  the 
burden  of  paying  taxes  are  thus  plainly  imposed  on  the  representatives  of  the 
pertonal  property ;  as  between  the  real  and  personal  estate,  the  latter  is  charged 
with  this  burden,  to  the  exoneration  of  the  former.  It  is  very  clear^that  in  no 
event  could  the  party  entitled  to  the  (>ersonal  estate  call  even  on  an  heir  or 
devisee  for  repayment  or  indemnity,  not  even  if  the  personal  estate  were  large 
and  valuable,  and  was  entirely  exhauslted  in  payment  of  taxes,  the  real  estate 
being  also  very  valuable  and  entirely  free  from  incumbrance.  If  in  such  case 
neither  heir  or  devisee  could  be  required  by  the  party  entitled  to  the  personal 
property,  to  pay  or  even  to  contribute  towards  payment  of  the  taxes,  by  par- 
ity of  reason,  indeed  for  much  stronger  reason,  a  doweress  could  not  be  so 
required.  The  payment  thus  made  would  result  to  the  benefit  of  the  heir  by 
the  extinguishment  of  the  incumbrance  on  his  estate ;  by  what  reasoning  can  it 
be  shown  that  it  should  not  also,  and  equally,  result  to  the  benefit  of  the  dow- 
eress 1  More  emphatically  must  this  be  so  where,  as  in  the  ])re8ent  case,  the 
personal  estate  was  sufficient  to  pay  the  taxes.  It  was  thus  the  duty  of  the 
executor  to  pay  the  taxes ;  he  can  make  no  claim  for  them  or  any  part  of  them, 
against  the  doweress.  The  case  hel^  is  rendered  still  stronger,  if  any  necessity 
existed  for  further  reasoning,  by  the  fact  that  the  devisee,  the  legatee,  the  ex- 
ecutor, are  one  and  the  same  person.  (2.)  Personal  property  is,  without  doubt, 
the  primary  fand  for  the  payment  of  taxes.  This  is  manifest  fh)m  the  pro- 
visions of  the  act  just  cited,  and  equally,  if  not  more  clear  front  the  provisions 
of  another  act,  which  makes  it  the  duty  of  the  supervisors  to  issue  a  warrant 
to  the  collector  for  the  collection  of  the  tax,  and  in  case  of  non-payment,  makes 
it  the  duty  of  the  collector  to  levy  the  same  by  distress  and  sale  of  the  goodt 
«md  ehatuk  of  the  party  taxed,  or  of  any  goods  and  chattels  tit  hit  jHrneuicn, 
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The  law  as  announced  in  Oumberland  v.  Codringtony  (3  John, 
CL  257,)  that  the  personalty  is  the  primary  fund  for  the 
payment  of  debts  charged  upon  the  land,  was  only  altered 
by  the  Revised  Statutes  {1  B.  S.  749,  §  4)  so  as  to  charge 
debts  secured  by  mortgage  upon  the  heir  or  devisee,  but  in 
no  way  interferes  with  the  previous  rule,  so  far  as  it  ope- 
rated to  the  benefit  of  the  doweress.  (Bevisors'  NoteSy  3 
B.  S.  600,  2d,  ed.)  1.  As  between  her  and  her  husband's 
executor,  who  was  the  legatee  and  devisee  of  his  entire 
estate,  she  was  entitled  to  application  of  the  personal  prop- 

If  the  collector  (ails  to  collect,  be  is  bound  make  to  retarn  to  the  county  treas- 
urer, and  he  subsequently  returns  to  the  comptroller,  who  then  takes  the  requi- 
site steps  to  collect,  &>c.  (1  JR.  S, p.  867,  ^21\  p.  869,  ^  2;  p.  874,  Bikn,  ed,)  In 
this  very  case,  if  the  officers  charged  with  the  collection  of  the  taxes,  had  done 
their  duty,  it  cannot  be  doubted  that  the  taxes  in  question  prior  to  1861,  would 
have  been  collected  ft-om  or  paid  by  the  husband  in  his  lifetime.  At  any  rate, 
it  is  certain  that  during  the  husband's  life,  his  goods  and  chattels,  and  after 
his  death  his  personal  property,  is  the  primary  fund  for  the  payment  of  taxes. 
The  debt  was  the  debt  of  the  husband,  to  be  paid  by  him,  and  not  the  debt  of 
the  wife,  to  be  paid  by  her;  and  if  the  officers  of  the  law  neglected  to  collect, 
and  the  husband  neglected  to  pay,  the  consequences  of  these  defaults  in  duty 
on  the  part  of  the  officers  and  of  the  husband,  surely  ought  not  to  be  visited 
on  the  wife  when  she  becomes  a  widow,  (8.)  The  act  for  the  admeasurement 
of  dower  strongly  confirms  the  doctrine  that  the  doweress  is  not  to  be  charged 
with  the  taxes  assessed  prior  to  or  during  the  coverture.  The  18th  section 
provides  that  the  admeasurers  shall  take  into  consideration  certain  improvements 
made  on  the  premises,  and  it  provides  for  no  other  deduetiont  from  the  value  of 
the  premises  to  be  assigned  for  dower.  It  not  only  does  not  charge  the  taxes 
on  the  doweress,  but  by  implication  exonerates  her  fh>m  theUL  (2  S.  S,  p,  291, 
^  18, 17,  18,  Ut  ed,) 

The  18th  section  provides  that  the  widow  may  bring  ejectment  for  the  prem- 
ises admeasured  to  her,  and  may  hold  the  same  during  life,  subject  to  the  pay- 
ment of  all  the  taxes  aud  charges  accruing  thereon  subsequent  to  her  taking 
possession.  By  the  general  rule  in  the  construction  of  statutes,  (as  well  as  of 
contracts,)  "expresaio  untue  est  oUerius  escelusic"  and  therefore  by  providing 
expressly  that  she  should  be  liable  for  subsequent  taxes,  the  just,  if  not  the  neces- 
sary inference  is,  that  she  is  not  to  be  liable  for  such  as  predxisted  her  taking 
possession.  It  is  difficult  to  imagine  a  case  to  which  the  rule  of  expressio  umus, 
&c.,  could  be  more  justly  and  more  properly  applied  than  the  case  now  under 
consideration. 

I  am  thus  irresistibly  led  to  the  conclusion  that  the  defendant  is  not,  as  be- 


NEW  YORK— APRIL,  1870.  261 

Harrison  v.  Peck. 

erty  to  the  discharge  of  these  debts.  2.  The  land  devised 
to  George  HarrisoD,  including  the  reversion  of  those  set 
apart  fbr  dower,  were  primarily  chargeable  with  the  taxes 
assessed  before  assignment  for  dower,  and  the  covenant 
of  George  Harrison  bound  him  to  pay  them. 

n.  So  also  with  regard  to  taxes  assessed  or  imposed  upon 
the  real  estate  after  the  death  of  John  Harrison,  (Sept.  20, 

tween  her  and  George  Harrison  and  his  representatives,  the  plaintifis,  liable  or 
bound  to  pay  any  part  of  the  taxes  existing  at  the  time  of  her  marriage,  or  at  the 
time  of  the  death  of  John  Harrison,. and  of  course,  if  any  such  taxes  hare  been 
paid  by  her,  or  out  of  her  property,  that  she  has  the  right  to  daim  and  recover 
them  from  the  plaintiflGi. 

IV.  It  must  be  remembered  that  the  question  here  is  between  the  doweress 
and  the  devisee  of  her  husband,  not  between  her  and  ereditort  having  a  lien  on 
her  husband's  real  estate,  existing  at  the  tjme  of  the  marriage.  The  latter  have 
preference  to  her,  and  her  dower  is  subject  to  all  such  liens.  This  proposition 
is  too  dear  and  too  reasonable  to  require  the  citation  of  authorities  on  the  sub- 
ject. Of  course  her  dower  rights  are  subject  to  all  existing  taxes  whenever  im- 
posed ;  the  practical  meaning  of  which  is,  that  the  government  (state  or  muni- 
cipal) has  the  right  to  collect  the  taxes  out  of  the  estate,  irrespective  of  dower. 
If  the  taxes  are  collected  in  whole  or  in  part  out  of  the  interest  or  estate  of  the 
doweress,  set  apart  to  her  after  her  husband's  death,  she  has  her  resort  to  the 
heir,  devisee  or  executor,  as  the  case  may  be,  for  reimbursement. 

v.  Influenced,  doubtless,  by  the  laudable  desire  to  save  the  delay  and  the 
not  inconsiderable  expense  of  iegal  proceedings  for  the  admeasurement  of 
dower,  the  parties  executed  the  deed  of  November  16,  1861.  (a.)  It  cannot 
\ye  believed  that  either  party,  or  the  counsel  of  either  party,  contemplated  or 
intended,  that  by  that  instrument,  or  any  of  the  provisions  contained  in  it, 
either  the  doweress  on  the  one  side,  or  the  devisee  on  the  other,  should  hold  the 
premises  therein  mentioned  in  any  other  manner,  or  subject  to  any  different  or 
other  burdens  or  liabilities,  than  such  as  would  have  existed  if  the  premises 
thereby  set  apart  to  the  defendant  had  been  set  apart  to  her  in  due  course  of 
legal  proceedings.  In  conformity  with  this  view  must  the  covenants  in  that 
instrument  be  construed.  In  the  last  paragraph  of  that  instrument  it  is  recited, 
that  at  the  time  of  the  defendant's  marriage,  the  premises  mentioned  in  it  were 
subject  to  certain  unpaid  taxes  and  assessments,  and  it  is  mutually  agreed  that 
each  party  shall  pay  his  or  her  ''&ir,  equitable  and  legal,"  proportion  thereof. 
I  do  not  regard  these  words  "  fair  and  equitable"  so  far  as  the  defendant  is 
concerned,  as  in  any  manner  qualifying  or  affecting  the  word  "  legal,"  for  surely 
there  is  nothing  in  this  case  to  show  that  it  would  be  fair  or  equitable  for  her 
to  pay  anything  which  the  law  did  not  require  her  to  pay ;  and  if  the  law  did 
not  devolve  on  her  the  duty  of  paying  the  taxes,  but,  on  the  contrary,  cast  that 
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1861,)  but  before  dower  was  assigned  to  her,  (Nov.  15, 
1861,)  they  were  solely  chargeable  upon  the  devisee.  (2 
B.  S,  302,  §  2,  sub,  2.  Id.  488,  §  1.  1  id.  742,  §  20.)  1.  By 
statute,  the  tenant  in  dower  is  only  chargeable  with  "  the 
taxes  and  charges  accruing  thereon  subsequent  to  her 
taking  possession,"  (1  5.  i.  61,  §  8;  2  B.  8.  491,  §  18;) 
and  so  also  by  common  law,  {Branson  v.  Yancy^  1  Bev. 

burden  on  the  deTisee,  it  certainly  cannot  be  reasonably  argned  that  it  woald 
be  fair  and  equitable  that  she  should  pay  theuL  It  is  not  alleged  or  shown 
that  the  taxes  on  the  defendant's  premises,  or  on  those  she  released,  had  any 
influence  in  determining  what  premises  should  be  released  to  her,  nor  that 
these  same  premises  would  not  have  been  admeasured  to  her  in  the  due  course 
of  legal  proceedings.  From  nothing  that  appears  in  this  case  can  it  be  urged 
that  the  defendant  is  bound,  in  equity  or  fiiimess,  to  pay  any  other  or  further 
sums  than  such  as  the  law  devolves  on  her.  Again,  the  words  used  are  taxes 
and  atsesBmeniij  and  there  may  have  been  assessments  of  such  a  kind  that. the 
defendant  would  be  legally  boUnd  to  pay  a  portion  of  them,  though  not  bound 
to  pay  any  of  the  taxa;  and  thus  this-  phraseology  could  have  effect  without 
applying  it  to  taxes.  I  am  not  aware  that  the  plaintifib  rely  in  any  degree  on 
the  words  of  that  instrument  as  affecting  or  altering  the  rule  of  law,  if  that  rule 
be,  as  I  hold  it  to  be,  that  a  doweress  is  not  bound  to  pay  the  taxes,  or  any  part 
of  them,  existing  at  the  time  of  the  marriage,  or  imposed  during  covertnre,  on 
the  premises  admeasured  to  her  for  dower.  I  think  it  would  be  an  equal  sur- 
prise to  both  parties  to  be  now  informed  tbat^  the  plaintiff^  had  gained,  or  that 
the  defendant  had  lost,  anything  by  their  executing  the  instrument  Schedule  A, 
instead  of  proceeding  in  the  legal  mode  to  have  the  defendant's  dower  set  apart 
to  her.  I  do  not  consider  the  covenant  of  George  Harrison  against  incum- 
brances, 6tc.,  contained  in  Schedule  A,  as  in  any  respect  increasing  his  legal 
liabilities  to  the  defendant,  for,  as  I  hold  the  law  to  be,  he  would  have  been 
equally  bound  without  that  covenant,  as  with  it,  to  pay  the  taxes  now  in 
question. 

VI.  The  liability  of  the  plainti£&  to  the  defendant  for  the  rent  received  by 
George  Harrison,  of  Robert  Walker,  and  for  the  excess  contributed  by  the  de- 
fendant's two  lots  over  and  above  their  proportion  of  the  principal  and  interest 
of  the  mortgage,  and  costs  and  expenses  of  sale,  cannot  be  questioned;  and  the 
plaintiffs  do  not  question  it,  as  I  understand. 

VII.  Under  the  circumstances  in  this  case,  it  would  be  very  satisfactory  to 
me  to  report  that  neither  party  is  entitled  to  costs  against  the  otjier,  but  I  feel 
bound,  under  the  provisions  of  the  Code,  section  804,  subdivision  4,  to  give 
costs  to  the  defendant.  This  action  is,  in  substance,  merely  an  action  "  ifor  the 
recovery  of  money." 
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Eq.  TJ!)  2.  The  defendant  had  no  estate  or  right  of  entry, 
and  but  a  contingent  interest  in  the  land^  resting  in  right 
of  action,  until  dower  assigned.  {Moore  v.  The  Mayor  &c, 
of  New  Yorky  8  N.  T:  Sep.  110.  Corey  v.  The  People,  45 
Barb,  262.)  Although  by  the  covenant  of  George  Har- 
rison, made  November  15,  1861,  she  became  entitled  to 
the  quarterly  rents  accruing  from  and  after  August  Ist, 
1861,  (to  wit,  on  November  1st,  and  quarterly  thereafter,) 
this  does  not  by  relation  create  any  estate  in  her  from  and 
after  that  date,  nor  immediately  from  and  after  August 
6th,  when  her  husband  died.  The  covenant,  at  most, 
accorded  to  her  by  way  of  assignment^  the  right  to  collect 
the  rents  for  the  quarter  ending  November  1st,  1861,  but 
gave  her  no  estate  in  the  land,  nor  any  remedy  against  the 
tenants  in  possession,  or  others  who  during  that  quarter 
had  injured  or  trespassed  on  the  freehold.  George  Har- 
rison alone  had  any  right  of  action  for  such  acts*  So,  too, 
if  the  lands  assigned  for  dower  were  leased  at  an  annual 
rent,  payable  upon  the  last  day  of  the  term,  so  that  the 
tenant  in  dower  could  take  the  whole  rent.  Yet  she 
would  not  legally  or  equitably  be  liable  for  any  taxes  pre- 
viously imposed  during  the  current  year.  The  doctrine 
of  relation  only  applies  **  when  two  things  are  considered 
so  as  if  they  were  all  one,  and  by  this  the  thing  subsequent 
is  said  to  take  its  effect  by  relation  to  the  thing  preceding.** 
(Cunningham's  Law  Die. J  ^^  Relation,'')  3.  Nor  were  these 
taxes  of  1861  apportionable,  upon  any  principal  of  equity, 
so  as  to  charge  her  subsequently  accruing  estate  in  dower 
with  any  portion  of  them.  Taxes  are  not  apportionable 
between  successive  estates,  but  are  chargeable  to  the  par- 
ticular estate  in  esse  when  they  are  assessed.  (Sutton  v. 
Chaplin,  10  Ves.  66.     Branson  v.  Taney,  1  Dev.  JEq.  77.) 

TTT  The  referee  has  recognized  these  principles  as  to 
the  plaintiff's  claim^  and  has  accordingly  found  in  favor 
of  the  defendant,  for  the  taxes  assessed  in  and  prior  to 
1861,  on  the  two  lots  on  25th  street  set  apart  for  her  dower, 
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(J507. 60,)  deducted  from  the  proceeds  of  her  two  lots; 
the  amount  (91129.51)  she  contributed  out  of  such  pro- 
ceeds beyond  her  proportion^  less  $292i87  she  received  out 
of  the  surplus ;  the  taxes  of  1858,  '59  and  '60,  which  she 
had  paid  on  No.  316  Canal  street,  set  apart  to  her,  and 
the  rents  George  Harrison  had  collected  from  Robert 
Walker,  which,  by  the  assignment  of  dower  and  the  cov- 
enant of  the  deed  admeasuring  dower,  belonged  to  her, 
together  with  interest  on  these  several  items  from  the 
several  times  when  her  right  to  repayment  accrued. 

By  the  Oaurty  Bradt,  J.  It  is  not  necessary  to  add  to 
the  opinion  of  the  referee  in  this  case,  which  embraces 
and  properly  disposes  of  the  questions  involved  herein ; 
but  a  few  suggestions  may  not  be  objectionable.  It  is 
said  that  dower  is  highly  favored  in  equity ;  and  it  was 
said  by  the  master  of  the  rolls,  (Sir  Thomas  Trevor,) 
on  one  occasion,  <'  the  right  that  a  doweress  has  to  her 
dower  is  not  only  a  legal  right,  and  so  adjudged  in  the  law, 
but  it  is  also  a  moral  right,  to  be  provided  for  and  have  a 
maintenance  and  sustenance  out  of  her  husband's  estate,  to 
live  upon.  She  is  therefore  in  the  care  of  the  law,  and  a 
favorite  of  the  law ;  and  upon  this  moral  law  is  the  law  of 
England  founded  as  to  the  right  of  dower.  (Denton  v. 
Nanny,  8  Barb.  620.  1  Story's  JEq,  §  629,  and  note  1.)  By 
reference  to  the  Eevised  Statutes  of  this  State  we  find  the 
dower  right  thus  declared  :  "  A  widow  shall  be  endowed 
of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seised  of  an  estate  of  inheritance  at  any  time  during  the 
marriage."  There  is  no  qualification  or  condition  in  this 
section,  and  the  sections  of  the  statute  relating  to  it  and 
the  admeasurement  of  dower  indicate  a  clear  intention  of 
the  legislature  that,  as  between  the  widow  and  the  heir  or 
devisee,  this  provision  shall  be  enforced  unburthened, 
(1  jR.  S.  770,  §§  1,  4;  2  id.  491,  §  18,)  if  that  may  be, 
except  from  the  time  an  assignment  of  the  dower  has  been 
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made.  The  direction  to  the  executor  to  proceed  with  dili- 
gence to  pay  the  debts  6f  the  deceased,  and  in  the  order 
expressed,  contained  in  the  Revised  Statutes  (2  B.  S.  87, 
§  27)  is  in  legal  effect  an  appropriation  of  the  personal 
estate  for  that  purpose,  and  it  must  be  employed  therefor. 
{Seabury  y.  Bowen^  3  Brad,  207.)  And  this  result  having 
been  attained,  the  legatee  has  no  right  against  the  widow's 
dower,  founded  upon  such  appropriation.  It  must  be 
assumed,  in  the  absence  of  an  express  provision  to  the 
contrary,  that  the  assignment  of  dower  was  predicated  of 
this  provision  of  the  law  which  was  in  view  of  the  con- 
tracting parties.  The  instrument  of  the  15th  of  Novem- 
ber, 1861,  contains  no  such  provision.  It  imposes  upon 
the  widow  the  obligation  to  pay  her  fair  and  equitable 
proportion  of  unpaid  taxes  and  assessments  to  which  the 
premises  described  therein  were  subject  at  the  time  of  her 
marriage  with  John  Harrison,  the  decedent,  and  in  l^gal 
contemplation  there  is  no  proportion  for  her  to  assume. 
The  conclusion  of  the  referee,  therefore,  that  the  taxes 
assessed  and  unpaid  before  the  assignment  of  dower  was 
made,  cannot  be  charged  upon  the  estate  assigned,  where 
there  is  personal  estate  sufficient  to  pay  them,  is  correct 
The  burdens  assumed  with  the  enjoyment  of  the  life  estate 
relate  to  the  future  only. 
The  judgment  should  be  affirmed. 

[Nbw  Tobk  Gbsbbal  TxbM|  April  4,  1870.    In^aham,  Oeo,  0.  Barnard  and 
Braifft  Jnstioes.] 


266  OASES  IN  THE  SUPREME  COURT. 


Cbcilia  Lahens  and  Harriet  Louisa  19  ot  vs.  Edward 
DuPASSEUR,  impleaded  with  Louis  Emile  Lahens,  indi- 
vidually, and  as  trustee  of  the  last  will  and  testament  of 
Divine  Duvet  Balbi,  deceased,  and  Edward  Not. 

A  testatrix,  by  her  will,  devised  the  reflidaam  of  her  estate,  real  and  personal, 
to  trustees,  in  trust  to  receive  the  rents  and  income  and  apply  the  same  to 
the  use  of  her  daughter  and  granddaughter  during  their  respective  lives, 
and  after  th^  deaths,  to  apply  the  same  to  the  use  of  any  child  or  children 
of  the  granddaughter.  The  will  gave  no  authority  to  the  trustees  to  nil  the 
trust  property.  During  the  continuance  of  the  trust,  and  while  the  eedmi  qmt 
trutt  were  both  alive,  the  substituted  trustee,  wishing  to  raise  money  for  his 
own  use,  made  a  loan  from  D.,  and  in  order  to  secure  the  payment  thereof, 
executed  a  deed  of  the  trust  property  to  N.,  who  thereupon  gave  a  mortgage 
upon  the  same,  to  D. ;  no  consideration  passing  between  the  trustee  and  N. 

SMj  1.  That  the  will  giving  no  authority  to  the  trustee  to  sell  the  property, 
under  any  circumstances,  the  deed  executed  by  him  was  void ;  and  if  so, 
the  mortgage  was  equally  void. 

2.  That  as  the  whole  residuum  of  the  estate  was  by  the  will  to  be  held  in  trust 
until  after  the  death  of  both  the  daughter  and  granddaughter  of  the  testa- 
trix, there  was  no  estate  not  devised  by  the  will,  to  which  they,  as  heirs  aft 
law,  could  succeed,  upon  which  the  mortgage  might  operate. 

8.  That  neither  of  the  eettuis  que  trust  had,  or  could  have,  anything  except  a 
beneficial  interest  in  a  trust,  which  interest,  by  the  statute,  is  inalienable. 

THIS  was  a  controversy  submitted  to  the  court,  without 
action,  under  section  372  of  the  Code  of  Procedure. 

Louis  Emile  Lahens,  trustee  under  the  will  of  Divine 
Duvet  Balbi,  wishing  to  raise  money  for  his  own  use,  and 
to  apply  certain  trust  property  to  the  payment  of  his  in- 
debtedness to  the  defendant  Dupasseur,  made  and  deliv- 
ered a  deed  to  Edward  Not,  who  thereupon  mortgaged  the 
property  to  Dupasseur,  No  consideration  passed  between 
Lahens  and  Not.  The  will  of  Balbi  conferred  no  power 
of  sale  upon  the  trustee ;  and  the  plaintiffs  claimed  that 
the  mortgage  executed  by  Not  was  void. 

The  following  facts  were  agreed  upon  by  the  parties,  viz: 
1.  Li  the  month  of  December,  1841,  at  the  city  of  New 
York,  Divine  Duvet  Balbi  departed  this  life,  being  at  the 
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time  the  owner  ia  fee  of  the  following  described  property, 
viz.,  of  a  certain  valuable  tract  or  parcel  of  land,  known  as 
number  167  Duane  street,  (particularly  described.) 

2.  That  said  Divine  Duvet  Balbi,  in  and  by  her  last  will 
and  testament  and  the  codicils  thereunto  annexed,  consti- 
tuted and  appointed  Francis  E.  Berger  and  Bernard  Souil- 
lard,  both  of  the  city  of  New  York,  now  deceased,  trustees 
of  said  piece  or  parcel  of  land  herein  above  described; 
that  said  will  bore  date  and  was  executed  on  the  17th  of 
December,  1839,  and  contained  the  following,  among  other 
provisions :  "  First.  I  order  and  direct  that  all  of  my  just 
debts  and  funeral  expenses  be  first  paid  out  of  such  per- 
sonal estate  as  I  shall  leave  at  my  decease.  Secondly.  I 
give,  devise  and  bequeath  to  my  sister,  Anne  Catherine 
Charlotte  Marosie  Duvet,  formerly  Madame  Bond,  now 
supposed  to  be  residing  at  Banto  Domingo,  if  living  at  the 
time  of  my  decease,  the  sum  of  ten  thousand  dollars,  to%e 
paid  to  her  or  to  her  legal  representatives  in  one  year  after 
my  decease.  Thirdly.  I  give,  devise  and  bequeath  to  my 
sister,  Eochette  Pettit,  formerly  Rochette  La  Roche,  re- 
siding at  Port  au  Prince,  in  the  island  of  St  JJomingo,  if 
living  at  the  time  of  my  decease,  the  sum  of  ten  thousand 
dollars,  to  be  paid  to  her  or  her  legal  representatives  in 
one  year  after  my  decease.  Fourthly.  All  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal,  I  give,  de- 
vise and  bequeath  to  Francis  E.  Berger,  M.  D.,  and  Ber- 
nard Souillard,  druggist,  both  of  the  city  of  New  York,  their 
heirs,  executors  and  administrators,  and  to  the  survivor, 
his  heirs,  executors  and  administrators,  in  trust  never- 
theless, and  upon  the  uses  and  trusts  following,  namely : 
In  the  first  place  to  receive  and  apply  one-half  or  individual 
moiety  of  the  annual  proceeds  and  income  thereof  to  the 
use  6(  my  daughter,  Cecelia  Brees,  during  her  natural  life, 
and  in  case  of  the  decease  before  her  daughter  Harriet 
liOnisa  Brees  shall  come  of  age,  I  order  and  direct  my  ex- 
ecutor hereinafter  named,  to  reserve  the  said  annual  pro- 
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ceeds  and  income  thereof  for  the  use  of  my  said  grand- 
daughter Harriet,  and  to  aecumalate  the  same  for  her  nntil 
she  shall  arrive  at  the  age  of  twenty-one,  when  I  direct  the 
said  accumulation  to  be  paid  to  her,  but  in  case  of  her 
marriage  before  that  time  I  direct  the  same  to  be  paid  to 
her  on  her  marriage.  In  the  second  place,  in  trust,  to  re- 
ceive and  apply  the  annual  proceeds  and  income  of  the  other 
undivided  half  or  moiety  of  my  estate,  real  and  personal, 
to  the  education  and  support  and  use  of  my  said  grand- 
daughter, Harriet  Louisa  Brees,  during  her  natural  life, 
and  to  and  for  her  separate  use,  independently  of  the  con- 
trol of  any  future  husband,  and  in  the  event  of  the  death 
of  my  said  granddaughter  before  arriving  at  twenty-one 
years  of  age,  without  lawful  issue,  living  her  said  mother, 
I  devise  and  bequeath  the  proceeds  and  income  of  the 
whole  of  the  said  residue  of  my  real  and  personal  estate  to 
my  daughter  Cecilia  Brees,  during  her  natural  life.  In 
the  third  place,  in  trust,  after  the  death  of  my  said  daugh- 
ter and  granddaughter,  to  and  for  the  use  of  any  child  or 
children  of  my  said  granddaughter  that  may  be  living  at 
the  time  of  her  decease,  absolutely  and  in  fee  simple  for- 
ever, share  and  share  alike.  Fifthly.  In  case  of  the  death 
of  my  said  daughter  and  granddaughter  in  my  lifetime, 
without  lawful  issue  living  at  my  death,  or  if  after  my 
death  without  lawful  issue  living  at  the  times  of  their  re- 
spective deaths,  I  give,  devise  and  bequeath  all  my  said 
estate,  real  and  personal,  as  follows,  to  wit:  1st  One 
thousand  dollars  to  the  Roman  Catholic  Asylum  in  the 
city  of  New  York,  payable  in  one  year  after  my  decease. 
2d.  One  thousand  dollars  to  the  corporation  of  St.  Peter's 
Church  in  the  city  of  New  York,  payable  in  the  same 
manner.  3d.  All  the  rest  and  residue  thereof  I  devise  and 
bequeath  to  the  children  or  grandchildren  of  my  two 
sisters  above  named,  who  may  be  living  at  my  decease, 
to  be  equally  divided  among  them,  share  and  share  alike. 
Bizthly.  I  nominate,  constitute  and  appoint  my  trustees 
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above  named,  together  with  Balph  Lockwood,  of  the  city 
of  New  York,  counselor  at  law,  executors  of*  my  last  will 
and  testament/'  &c. 

The  first  codicil  was  executed  October  25,  1841.  It 
confirmed  the  will,  except  as  to  the  alterations  therein 
contained,  which  were  as  follows  : 

*^  1.  The  legacy  therein  contained  of  one  thousand  dollars 
to  the  orphan  asylum  of  the  city  of  New  York,  I  hereby 
revoke,  and  bequeath  the  said  thousand  dollars  to  Emile 
Belisaire,  now  of  Port  au  Prince,  Island  of  St.  Domingo. 
2.  The  legacy  of  one  thousand  dollars  therein  contained  to 
St  Peter's  Church,  I  hereby  revoke,  and  bequeath  the  same 
to  Minnie  Rogers,  of  the  city  of  New  York.  3.  In  case 
of  the  death  of  my  daughter  Cecilia,  and  granddaughter, 
Harriet  Brees,  without  issue  living  at  the  time  of  their 
deaths,  respectively,  leaving  my  friend  and  counselor, 
Ralph  Lockwood,  of  the  city  of  New  York,  them  surviving, 
then  in  that  event  it  is  my  will  and  pleasure  that  he  should 
take  the  residue  of  my  estate  devised  to  trustees  for  the 
use  of  my  said  daughter  and  granddaughter,  and  their 
issue,  to  the  said  Ralph  Lockwood  and  his  heirs.  4.  I  give 
and  grant  to  the  said  Ralph  Lockwood  full  power  and 
authority  to  compound  and  compromise  any  claim  upon  or 
in  favor  of  my  estate,  upon  such  terms  as  he  shall  think 
proper  and  most  advantageous  for  my  heirs,  and  I  also 
direct  him  to  pay  to  Cassy  Green  one  hundred  dollars, 
and  the  same  sum  to  Mrs.  Ann  McDermott,  as  an  acknowl- 
edgment for  their  care  during  my  illness.  5.  All  my 
wearing  apparel  and  ornaments,  household  furniture,  plate 
and  linen,  now  in  my  house,  167  Duane  street,  I  give  and 
bequeath  to  my  daughter  Cecilia,  her  heirs  and  assigns, 
forever;  and  the  Illinois  State  stock  in  my  possession  I 
declare  to  belong  to  Ralph  Lockwood,  as  a  compensation 
*'  for  his  professional  services  and  exertions  in  my  behalf." 

By  the  second  codicil,  executed  November  6,  1841,  the 
testatrix,  in  addition  to  the  bequests  and  devises  contained 
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in  her  will  and  first  codicil,  did  ''  give,  devise  and  bequeath, 
alter  and  amend  the  same,  as  follows :  First,  instead  of  a 
legacy  of  ten  thousand  dollars  to  each  of  my  sisters,  I  give 
and  bequeath  to  each  of  them  five  thousand  dollars  only, 
(owing  to  changes  in  the  situation  of  my  estate,)  to  be 
paid  to  them,  respectively,  in  one  year  after  my  decease. 
Secondly,  to  Emile  Belisaire  one  thousand  dollars,  to  be 
paid  to  him  in  the  same  time,  in  lieu  of  the  thousand  dol- 
lars given  him  in  my  codicil  heretofore  made.  Thirdly,  to 
each  of  the  children  of  Amaza  Hathaway  now  living,  five 
hundred  dollars  to  be  paid  in  the  same  manner.  Fourthly, 
in  lieu  of  the  one  hundred  dollars  heretofore  given  to  Mrs. 
McDermott,  I  give  and  bequeath  to  her  five  hundred  dol- 
lars, to  be  paid  to  her  in  the  same  manner.  Fifthly,  to 
Minnie  Rogers,  one  thousand  dollars,  in  lieu  of  that  here- 
tofore given  her,  payable  in  one  year.  Sixthly,  I  give,  de- 
vise and  bequeath  to  Oassy  Oreen,  one  hundred  dollars,  as 
heretofoi^^vea." 

Such  will  was  proved  before  the  surrogate  of  New 
York,  and  letters  testamentary  thereon  were  issued  to  the 
executors  named  therein,  on  the  29th  of  December,  1841. 

3.  That  said  Bernard  Souillard  (one  of  the  trustees 
named  in  the  said  will)  departed  this  life  prior  to  the  year 
1851,  leaving  the  said  Berger  as  sole  trustee  of  said  wilL 
That  in  said  year,  and  on  or  about  the  14th  day  of  July, 
at  a  special  term  of  the  Supreme  Court,  held  at  the  city- 
hall,  in  the  city  of  New  York,  an  order  was  duly  made 
and  entered,  whereby  (it  appearing  that  said  Berger 
wished  to  be  relieved  from  said  trust)  it  was  ordered, 
among  other  things,  that  said  Louis  Emile  Lahens  be,  and 
he  thereby  was,  appointed  and  substituted  in  the  place  and 
stead  of  said  Francis  E.  Berger,  trustee  of  the  property 
and  estate  devised  and  bequeathed  to  the  use  of  the  said 
Cecilia  Brees  and  Harriet  L.  Bre^s,  and  in  which  they 
were  beneficially  interested  as  aforesaid,  and  that  said 
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Francis  E.  Berger  convey,  assign,  transfer  and  set  over 
unto  the  said  Louis  Emile  Lahens  all  the  property  and 
estate  in  his  hands  as  such  trustee  as  aforesaid,  excepting 
a  certain  sum  of  money  in  said  order  specified. 

4.  That  in  pursuance  of  the  said  order,  and  in  compli- 
ance with  the  directions  therein  contained,  the  said  Fran- 
cis E.  Berger,  acting  in  his  capacity  as  trustee,  as  aforesaid, 
granted,  bargained  and  sold,  all  the  certain  piece,  parcel 
or  tract  of  land  herein  above  more  particularly  described, 
to  have  and  to  hold  unto  the  said  Louis  Emile  Lahens,  his 
successors,  administrators,  executors  and  assigns,  forever, 
subject,  however,  to  the  trusts  reserved,  created  and  con- 
tained in  the  said  last  will  and  testament  of  the  said  Divine 
Duvet  BalbL  And  for  further  certainty,  either  party  may, 
if  desired,  refer  to  the  said  deed,  which  bears  date  the  first 
day  of  October,  1851,  and  was  recorded  in  the  office  of  the 
register  of  the  city  and  county  of  New  York,  in  liber  654 
of  conveyances,  page  561,  March  6tb,  1854,  and  either 
party  may,  also,  on  the  argument  of  this  case,  refer  to  and 
read  any  other  instrument  in  writing  and  record  which  is 
hereinafter  described. 

5.  That  on  or  about  the  24th  day  of  May,  1861,  the  de- 
fendants, Louis  Emile  Lahens  and  Edward  Ifot,  were 
copartners  in  trade  at  the  city  of  New  »York,  under  the 
firm  name  of  L.  E.  Lahens  &  Co. 

6.  That  on.  or  about  said  day,  and  in  said  year,  the  said 
L.  E.  Lahens,  acting  in  the  name  of  his  said  firm  of  L.  E. 
Lahens  &  Co.,  asked  of  the  said  Edward  Dupasseur,  the 
loan  of  250,000  francs,  French  money,  and  ofiered  to  the 
said  Dupasseur,  if  he  would  make  said  loan  to  them,  the 
said  firm,  to  secure  the  repayment  of  the  same  to  him  (the 
said  Dupasseur)  by  executing  and  delivering  unto  him 
five  several  bonds,  accompanied  by  five  several  mortgages 
on  real  estate,  (to  secure  the  payment  of  said  respective 
bonds,)  one  of  which  mortgages  was  to  cover  the  premises 
in  Duane  street,  in  question,  (to  be  dated  on  said  day  and 
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in  said  year,)  and  which,  together,  should  be  conditioned 
for  the  payment  tinto  said  Dupasseur  of  the  sum  of  $49,000, 
lawful  money  of  the  Fnited  States. 

7.  That  the  said  Lahens,  at  the  same  time  stated  and 
represented  to  the  said  Dupasseur,  that  said  bonds  aud 
mortgages  would  be  good  and  valid  obligatiol^s  and  secur- 
ities in  the  hands  of  said  Dupasseur,  and  would  together 
be  sufficient  to  secure  to  him  the  repayment  of  said  sum 
and  interest. 

8.  That  the  said  Dupasseur  agreed  to  loan  the  said 
money,  to  be  secured  by  the  said  bonds  and  mortgages. 

9.  That  the  said  Lahens,  for  the  purpose  of  carrying  out 
the  above  promises  and  agreements,  and  wishing  to  secure 
said  Dupasseur  for  the  said  sum  of  money,  so  to  be  loaned 
him  as  aforesaid,  and  for  the  purpose  of  creating  a  lien  on 
said  property  on  Duane  street,  in  the  city  of  New  York, 
and  of  applying  the  said  trust  property  to  the  payment  of 
his  indebtedness  to  said  Dupasseur,  granted  and  sold  by  a 
deed  bearing  date  the  25th  day  of  May,  1861,  to  Edward 
K'ot,  the  husband  of  Harriet  Louise  Not,  all  that  certain 
tract  or  parcel  of  land  hereinbefore  described,  in  Duane 
street,  in  the  city  of  New  York,  with  the  understanding 
and  agreement,  and  upon  the  promise  of  said  Not,  that  he 
would  execute  i^d  deliver  to  the  said  Dupasseur,  or  his 
authorized  agent,  a  mortgage  on  said  property,  in  due 
form  of  law,  for  the  sum  of  J12,000,  and  upon  the  further 
express  promise  and  condition  that  said  Not  would  cause 
his  wife,  Harriet  Louise  Not,  to  join  in  the  execution  and 
delivery  of  said  mortgage. 

10.  That  said  deed  of  said  Lahens  to  said  Not  bears  date 
the  24th  day  of  May,  1861,  was  acknowledged  and  delivered 
the  3d  day  of  June,  1861,  and  recorded  on  the  5th  day  of 
June,  1861,  in  liber  835,  page  641,  with  the  usual  full 
covenants;  that  said  deed  was  executed  by  said  Louis 
Emile  Lahens  and  Cecilia  his  wife. 
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11.  That  no  consideration  passed  between  said  Labens 
and  said  Not. 

12.  Tbat  thereafter,  and  by  virtue  of  the  agreement 
made  as  aforesaid,  and  of  the  promise  of  said  Not  to  mort- 
gage said  property  as  aforesaid,  he,  (the  said  Not,)  together 
with  said  Harriet  Louise,  his  wife,  made,  executed  and 
delivered  their  certain  mortgage  on  the  said  premises  for 
the  sum  of  $12,000,  lawful  money  of  the  United  States. 
Said  mortgage  bears  date  the  24th  day  of  May,  1861,  was 
acknowledged  June  26th,  1861,  recorded  June  the  same 
day,  and  is  now  uncanceled  and  unsatisfied  of  record,  and 
claimed  by  said  Dupasseur  to  be  a  lien  on  the  said 
property. 

13.  That  the  said  last  mentioned  mortgage  was  one  of 
the  five  mortgages  herein  above  mentioned  and  described, 
and  was,  after  its  execution  as  aforesaid,  delivered  to  said 
Dupasseur,  in  pursuahce  of  the  agreement  herein  above 
mentioned  and  described. 

14.  That  said  Dupasseur  and  said  Lahens  both  acted  in 
the  belief  that  said  Lahens  had  authority  to  incumber  said 
property,  as  above  set  forth,  and  that  said  Dupasseur  had 
no  knowledge  or  notice,  apart  from  the  records  above 
mentioned,  that  the  authority  of  said  Lahens  to  mortgage 
or  sell  the  said  property  as  above  described  was  in  any 
wise  questionable  or  open  to  doubt. 

15.  That  no  part  of  the  amount  due  said  Dupasseur  by 
said  L.  E.  Lahens  &;  Co.  has  been  repaid,  but  the  said  sum 
and  interest  is  still  wholly  due  and  unpaid. 

16.  That  the  said  Cecilia  Lahens  was  the  Cecilia  Brees 
mentioned  and  described  in  the  afore  cited  will  of  Divine 
Duvet  Balbi,  and  that  the  said  Harriet  Louise  Not  was  the 
daughter  (Harriet  Louise  Brees)  of  said  Cecilia  Brees, 
above  mentioned  and  described  in  said  will," 

Argument  upon  this  case  was  had  before  the  general 
term  of  this  court  at  the  April  term,  1869,  Judges  Clebee, 
Vol.  LVI,  18 
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Ingraham  and  Sutherland  presiding,  decision  being  re- 
served. In  September,  ISGQ,  the  case  was  remitted,  with 
leave  to  amend  by  inserting  additional  facts;  Judges 
Cleree  and  Sutherland  holding  that  the  facts  in  the  pre- 
vious case  were  not  sufficient,  that  is,  not  full  enough  to 
base  a  decision  upon.  Mr.  Justice  Inoraham  dissented 
from  this  view,  and  pronounced  upon  the  case  as  it  stood. 
The  opinion  of  the  court  by  Sutherland,  J.,  and  that 
of  Mr.  Justice  Ingraham,  are  as  follows : 

Sutherland,  J.  This  is  a  case  agreed  upon  and  sub- 
mitted under  section  372  of  the  Code. 

The  facts  stated  in  the  case  are  not  sufficient,  that  is, 
full  enough,  to  determine  the  controversy  fully,  assuming 
that  the  controversy  is  as  to  the  force  and  effect  or  opera- 
tion of  the  mortgage  by  Not  and  wife  to  Dupasseur.  The 
ca$e  does  not  say  whether  Ralph  Lockwood,  named  in  the 
first  codicil,  was  or  was  not  dead;  nor  whether  Mrs. 
Lahens  was  or  was  not  the  only  child  and  only  heir  at  law 
of  the  testatrix  at  the  time  of  her  death ;  nor  whether  the 
two  sisters  of  the  testatrix,  named  in  the  will,  had  phil- 
dren  or  grandchildren  living  at  her  death;  nor  whether 
Mrs.  Not  (the  granddaughter)  has  or  has  not  a  child  or 
children. 

I  am  unwilling  to  determine  the  controversy  in  part, 
and  I  am  unwilling  to  pass  upon  the  question  whether  the 
mortgage  to  Dupasseur  did  or  did  not  give  a  lien  upon 
some  estate  or  interest  which  Mrs.  Lahens  may  have  taken 
and  had  as  heir  at  law,  without  a  fuller  statement  of  the 
facts  in  respect  to  the  particulars  above  referred  to,  and 
perhaps  others. 

The  case  should  be  remitted  to  the  counsel,  with  leave 
to  amend  it,  and  re-submit  it,  with  sufficient  facts  to 
enable  the  court  to  intelligently  and  safely  determine  the 
controversy.     And  I  think  the  counsel  should,  by  their 
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case,  define  what  the  controversy  is,  with  more  certainty 
and  particularity. 

Olbree,  J.,  concurred. 

Ingbaham,  J.  The  will  gives  no  authority  to  sell  the 
property ;  and  under  any  circumstances  the  deed  was  void. 
If  so,  the  mortgage  was  equally  so. 

The  suggestions  of  the  court  were  subsequently  com- 
plied with  by  inserting  in  the  case  the  following  prelim- 
tnary  obiervaHon : 

"  The  plaintiffe*  object  in  this  controversy  is  to  obtain 
from  the  court  a  decision  as  to  the  validity  or  non-validity 
of  the  deed  and  mortgage  mentioned  and  described  in 
this  case ;  it  being  the  interest  and  wish  of  all  the  parties 
that  their  rights  in  the  premises  may  be  determined  by 
this  court  without  the  expense  and  delay  of  an  action  by 
either,  against  the  others;"  and  the  following  additional 
statementj  viz : 

"  17.  That  Ralph  Lockwood  died  before  the  commence- 
ment of  this  suit,  to  wit,  in  or  about  the  year  1857.  That 
Mrs.  Lahens  was  the  only  child  and  heir  at  law  of  the 
testatrix,  at  the  time  of  her  death.  That  Mrs.  Nut  never 
had^  and  has  not  now,  any  children.  That  Mrs.  Lahens 
has  several  children  now  living. 

F.  B.  Gouderty  for  the  plaintiffs. 

L  A  bare  statement  of  the  facts  of  the  case  would  seem 
to  be  sufficient.  "If,  under  a  power  of  this  character,  ex- 
ecutors are  authorized  thus  to  dispose  of  estates  intrusted 
to  their  care,  the  rights  of  heirs  and  devisees  are  but  feebly 
protected."  {Allen  v.  De  Witt^  3  Com%t  284)  And  yet  in 
this  case  the  executor  had  a  power  of  sale  conferred  upon 
him  which  is  entirely  wanting  in  the  will  of  Mrs.  Balbi. 

n.  That  Lahens  could  not  go  beyond  the  powers  of  the 
trust,  and  alienate,  for  his  own  benefit,  trust  property  which 
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he  had  no  authority  for  any  purpose  or  under  any  circum- 
stances to  dispose  of,  is  so  clear  that  no  time  should  be 
wasted  in  discussing  this  proposition.  The  deed  to  Not 
was  absolutely  void,  so  that  he  was  entirely  incapable  of 
transferring  any  rights  whatsoever  to  Dupasseur.  In  other 
words,  the  conveyance  was  not  an  execution  of  the  power, 
and  therefore  conferred  no  rights  whatsoever.  {PendUton 
V.  Fay,  2  Paige,  201,  202.     Allm  v.  Be  Witt,  3  Comit.  276.) 

III.  The  record  was  sufficient  notice  to  Dupasseur  that 
the  conveyance  by  Lahens  was  void.  Even  had  Lahens 
possessed  authority  under  the  will  to  alienate  the  trust 
property,  Dupasseur,  knowing  that  the  money  loaned  by 
him  was  loaned  for  commercial  purposes  to  the  borrower, 
is  not  entitled  to  recover  against  the  trast  estate.  "Where 
an  insolvent  trustee  assigned  a  mortgage  purporting  on  its 
face  to  be  given  to  him  as  a  trustee,  partly  in  payment  of  his 
own  debt  to  the  assignee,  and  partly  for  cash  which  he  ap- 
plied to  his  own  private  use,  the  assignee  was  held  to  be 
chargeable  with  notice  of  the  misapplication  of  the  trust 
fund.  If  a  mortgage,  while  in  the  hands  of  a  mortgagee, 
is  not  a  valid  lien  on  the  property,  it  will  not  be  a  valid 
lien  in  the  hands  of  the  assignee  of  such  mortgage.  Where 
a  party  takes  a  conveyance  of  trust  property  to  enable  the 
trustee  to  raise  money  thereon  for  his  own  private  pur- 
poses, he  is  chargeable  with  the  costs  of  a  suit  brought  by 
the  cestui  que  trust  to  set  aside  such  conveyance."  {Pendleton 
V.  Fay,  2  Paige,  202.    See  also  Allen  v.  De  WiU,  3  Comst.  280.) 

lY.  Nor  does  the  fact  that  Cecilia  Lahens  joined  in  the 
mortgage,  and  Harriet  Not  in  the  deed,  strengthen  the 
defendants^  case.  1.  The  deed  of  Lahens  to  Not,  which 
Dupasseur  was  bound  to  take  cognizance  of,  shows  that 
he  acted  as  "trustee  under  the  last  will  and  testament  of 
John  Balbi,  deceased,"  and  that  the  concurrence  of  his 
wife  was  unnecessary  ;  it  therefore  appeared  from  the  in- 
strument itself  that  Mrs.  Lahens  had  no  interest  in  the 
property.    It  cannot  be  said,  therefore,  that  she  was  a  party 
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to  any  deception  or  fraud  upon  Dupaeseur,  or  that  he  was 
in  any  way  misled  by  her  joining  in  the  conveyance. 
2.  Neither  Lahens  nor  his  wife  could  give  H"ot  or  any  other 
person  title  to  the  property.  Lahens  had  no  power  to  sell 
as  trustee,  nor  had  he  any  interest  in  it  as  an  individual. 
Mrs.  Lahens,  on  the  other  hand,  had  no  interest  whatever 
in  the  land.  All  that  the  will  conferred  upon  her  was  the 
right  to  receive  one-half  of  "  the  annual  proceeds  and  in- 
come thereof  to  her  use,  during  her  natural  life."  She 
could,  therefore,  convey  nothing.     {See  Brewster  v.  Striker^ 

2  Comst  19;  Vail  v.  Fa^7,  7  Barb.  226 ;  L'Anumreux  v.  Van 
Rensselaer^  1  Barb.  Ch,  34.)  3.  The  same  may  be  said  of 
Edward  Not  and  Harriet  Not ;  having  received  no  interest 
by  the  transfer,  they  could  of  course  convey  none.  4.  The 
whole  estate  was  vested  in  Lahens,  subject  to  the  execu- 
tion of  the  trust  The  execution  of  this  trust  was  incom- 
patible with  the  alienation  of  the  fee.  The  persons  for 
whose  benefit  the  trust  was  created  took  no  interest. 
(1  B,  S,  679,  §  6,  Edm,  ed.     See  also  Noyes  v.  BlaJceman, 

3  Sandf,  531,)  holding  that  ''where  real  estate  is  settled 
to  a  married  woman's  separate  use,  neither  the  estate  nor 
the  rents  and  profits  can  be  charged  for  any  debt  or 
liability  created  on  it  by  her.  It  is  no  longer  her  estate. 
The  whole  estate  is  in  the  trustee,  and  her  estate  is  in- 
alienable ;  neither  can  the  surplus  rents  be  reached,  be- 
cause, as  a  married  woman,  she  is  not  personally  liable  for 
debts." 

V.  The  statute  expressly  prohibits  the  alienation  of  the 
rights  reserved  to  the  beneficiaries  (Mrs.  Lahens  and  Mrs. 
Not)  under  the  will.  "  No  person  beneficially  interested 
in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands, 
can  assign  or  in  any  manner  dispose  of  such  interest." 
(1  Edm.  Statutes  at  Large,  680.  3  R.  S,  21,  5th  ed,)  It 
must  be  clear,  therefore,  that  any  force  given  to  the  con- 
veyances in  question  would  violate  the  letter  and  defeat 
the   intent  of  the  law.      The  defendant  Dupasseur  was 
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bound  to  know  the  law,  aa  well  as  to  take  cognizance  of 
his  grantor's  title.  He,  therefore,  stands  in  the  position, 
not  of  a  bona  fide  purchaser  that  has  been  deceived,  but  of 
one  who  purchased  knowing  that  his  grantor  had  no  title, 
and  the  attempt  to  secure  him  was  in  palpable  violation  of 
the  "law.     {As  to  notice^  see  Pendleton  v.  Fay^  cited  above.) 

YL  The  above  considerations  derive  additional  strength 
from  the  fact  that  the  plaintiffs  and  beneficiaries  are  mar- 
ried women,  acting  under  the  influence  of  their  husbands, 
and  attempting  to  encumber  trust  property  for  the  sole 
benefit  of  the  latter. 

The  following  language  of  this  court,  in  a  somewhat 
analagous  case,  may  be  cited  with  propriety :  "  A  trust  to 
receive  the  rents  and  profits  of  real  estate,  or  the  interest 
or  income  of  the  proceeds  of  such  estate,  comes  within  the 
sixty-third  section  of  the  article  of  the  Revised  Statutes 
relative  to  trusts,  and  the  cestui  que  trust  cannot  assign, 
dispose  of,  or  in  any  manner  mortgage  or  pledge  his  in- 
terest in  the  trust  property,  or  in  the  future  income  thereof; 
nor  can  he  contract  any  debt  which  will  create  a  lien  on 
such  future  income,  so  as  to  authorize  a  creditor  to  reach 
it  by  any  proceedings  either  at  law  or  in  equity.  In  all 
the  trusts  authorized  by  the  Revised  Statutes,  the  whole 
estate,  both  legal  and  equitable,  is  vested  in  the  trustee. 
The  cestui  que  trust  takes  no  estate  or  interest  in  the  land, 
but  may  enforce  the  performance  of  the  trust  in  equity. 
The  cestui  que  trust  has  no  right  to  charge  the  trust  prop- 
erty, even  for  necessary  repairs  thereon,  without  the  assent 
of  the  trustee ;  nor  can  the  trustee  himself  do  so,  except 
so  far  as  he  is  authorized  by  the  terms  of  the  trust" 
(L'Amoureus  v.  Van  Rensselaer^  1  Barb,  Ch.  34.  See  t4>0y 
Dempsey  v.  TyUe^  3  Duer^  75;  Cflancey  on  Married  WomeUj 
p.  347,  ch.  10.) 

VIL  It  may,  perhaps,  be  claimed  by  the  defendant  Du- 
passeur  that,  conceding  the  deed  and  mortgage  to  be 
void^  yet,  by  the  technical  operation  of  the  doctrine  of 
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estoppel,  Dapasseur  has  acquired  certain  interests  in  the 
property  which  cannot  be  disputed  by  the  plaintiffs.  1.  The 
only  effect  of  such  a  rule  would  be  to  prevent  the  latter 
from  showing  what  the  facts  really  are ;  but  here  all 
the  material  facts  are  conceded.  The  court  will  not  and 
cannot  now  shut  its  eyes  to  the  truth,  and  exclude  what 
the  defendant  admits  as  part  of  the  case  upon  which  the 
judicial  authority  is  to  be  exercised.  2.  Nor  could  such 
technical  doctrine  in  any  event  be  available.  Estoppels 
mast  be  mutual.  Dupasseur  must  have  been  misled.  That 
he  was  not  misled,  however,  is  clear,  from  the  admission 
that  the  records  of  which  he  was  bound  to  take  notice,  in- 
formed him  that  the  plaintiffs  had  no  title  in  the  property, 
and  that  the  trustee  was  acting  in  violation  of  his  trust. 
He  does  not  pretend  that  the  money  loaned  by  him  was 
advanced  for  the  benefit  of  the  estate  or  of  the  beueficia- 
ries ;  but,  on  the  contrary,  he  admits  that  the  deed  and 
mortgage  were  made  '^  for  the  purpose  of  applying  the  said 
trust  property  to  his  (Lahen's)  indebtedness  to  said  Dupas- 
seur." 3.  If  Mrs.  Lahens  and  Mrs.  H"ot  were  entitled  to 
the  estate  as  heirs  at  law  upon  the  determination  of  the 
trust,  possibly  the  deed  and  mortgage  executed  by  Mrs. 
Lahens  and  Mrs.  Not  might  operate  as  a  lien  on  their  in- 
terest in  the  land,  and  they  might  be  prevented  from 
alleging  that  the  mortgage  was  a  nullity ;  but,  in  addition 
to  foregoing  objections,  it  must  be  borne  in  mind  that 
neither  of  them  had  any  interest  whatsoever  in  the  prop- 
erty, and  that  under  no  conceivable  circumstances  could 
they  become  entitled  tb  it  It  is  claimed  in  their  behalf,  how- 
ever, that,  even  were  they  so  entitled,  the  admitted  facts 
are  such  as  to  shut  out  the  operation  of  a  rule  that  is  not 
favored  by  courts  of  justice.  Estoppels  are  odious,  and  not 
favored.  (Jack%on  v.  Brinkerhoffj  3  John,  Cat.  101.)  No  es- 
toppel where  the  truth  appears  by  the  same  deed  or  record ; 
a  party  may  take  advantage  of  the  truth.  {Oruiae's  Digest 
E$t.  E.  2.    Sinclair  v.  Jackson^  8  Catoen^  543.     Warren  v* 
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Lelandy  2  Barb.  613.)  Grantor  conveying  without  interest, 
not  estopped  from  showing  that  he  had  no  title  to  pass, 
unless  fraudulent  recital.  (Sparrow  v.  Kingman^  1  Comtt. 
242.)  Estoppel  not  being  favored  by  the  law,  ought  to  be 
certain  to  every  intent  {Co.  Litt.  352,  0.  303,  a.)  If  a 
thing  be  not  directly  and  precisely  alleged,  it  shall  be  no 
estoppel.    {Co.  Liu.  362.) 

Yin.  Mrs.  Lahens  can,  under  no  aspect  of  the  will^  be- 
come entitled  to  the  fee.  The  estate  vests  in  the  trustees, 
and  remains  in  them  until  both  the  beneficiaries  are  dead. 
The  latter  may  both  die  without  lawful  issue.  The  trus- 
tees must  therefore  wait  until  that  contingency  arrives. 

TX.  But,  conceding  it  to  be  possible  that  Mrs.  Lahens 
should  hereafter  acquire  an  interest  in  the  property,  she 
would  not  be  estopped  by  her  former  deed  from  asserting 
it  It  is  well  settled  that  a  wife's  covenant  of  warranty 
does  not  estop  her  from  setting  up  a  subsequently  acquired 
title.  (Jackson  v.  Vanderheydenj  17  John.  167.  Teal  v. 
Woodworth,  3  Paige,  470.  Carpenter  v.  Schermerhomy  2  B<trb. 
Ch.  314.  6  Wend.  11.  Bominick  v.  Miehael^  4  Sandf.  374) 
In  connection  with  this  it  should  be  observed  that  Mrs. 
Lahens  merely  joins  in  as  L.  E.  Lahens'  wife.  He  cove* 
nants  that ''  he  is  lawfully  seised  of  a  good,  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  of,  in  and 
to  the  premises."  He,  for  himself  and  hds  heirs,  covenants 
and  warrants  the  title  to  be  good,  in  which  warranty  she 
does  not  join.  The  only  effect  of  the  deed  would  have  been 
to  bar  her  dower,  and  it  is  clear  that  she  was  only  called  in 
to  execute  the  deed  on  that  ground  and  for  that  purpose. 
This  is  apparent  from  the  mere  reading  of  the  instrument 

X.  Whether  or  not  the  questions  suggested  by  two  of 
the  learned  justices,  before  whom  the  case  was  heretofore 
heard,  be  answered  affirmatively  or  negatively,  the  fact 
still  remains  that  the  deed,  in  which  Mrs.  Lahens  joined, 
was  made,  executed  and  delivered  in  flagrant  and  palpable 
violation  of  the  statute. 
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XL  The  deed  and  mortgage  under  which  the  defendant 
DapasBeur  claims,  being  clearly  invalid,  a  decree  should 
*be  entered  setting  them  aside,  and  providing  that  the  title 
to  the  lands  in  question  be  unaffected  by  the  unwarranted 
and  illegal  acts  of  the  trustee. 

Edgar  Logan^  for  the  defendant  Dupasseur. 

L  The  defendant  Dupasseur,  in  good  faith  and  without 
notice  of  trust,  and  on  the  representations  of  the  defend- 
ant Louis  Emile  Lahens,  exchanged  his  money  upon  and 
for  the  bond  and  mortgage  set  forth  in  the  case ;  he  is  an 
innocent  holder  without  notice,  and  should  be  protected. 
{Jaek^on  ex  dem.  Golden  v.  Wabhj  14  John.  Affl,  Jaekeon 
ex  dem.  BarUett  v.  Henry ^  10  id.  185,  and  eiuee  there  cited.) 

n.  By  the  deed  from  the  defendant  Louis  Emile  La- 
hens,  and  the  plaintiff  Cecilia  Lahens,  (his  wife,)  both  as 
trustee  and  individually,  to  the  defendant  Edward  Not, 
and  by  the  mortgage  then  made  by  said  defendant  Edward 
J^ot,  together  with  his  wife,  the  plaintiff  Harriet  Louisa 
Not,  to  the  said  defendant,  Edward  Dupasseur,  the  said 
Edward  Dupasseur  acquired  a  good  and  valid  lien  upon 
the  lot  of  land  in  question,  no  indicia  of  trust  appearing 
oi}  the  face  of  said  mortgage,  and  both  the  legal  and  equi- 
table title  to  the  premises  being  then  vested  in  the  defend- 
ant Edward  Not,  and  the  plaintiff  Harriet  Louise  Not 
^'  A  purchaser  for  a  valuable  consideration  has  a  right  to 
avoid  a  precedent  fraudulent  conveyance."  {Wadeworth 
V.  Havene,  3  Wmd.  411.     3  How.  U.  S.  Rep,  333,  401.) 

HL  The  mortgage  given  to  the  defendant  Edward  Du- 
passeur is  at  least  a  good  and  valid  lien  upon  the  lot  of 
land  described  in  the  case,  and  is  enforcible  against  both 
pliuntifis  for  and  during  their  joint  lives  and  the  life  of  the 
survivor.  In  Savage  v.  Foeter  (9  Mod.  Rep.  35)  it  was  held, 
where  a  party  knowing  his  own  title  does  not  give  notice 
of  it  to  the  purchaser,  though  an  infant,  he  shall  not  after- 
wards set  it  up. 
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TV.  The  plaintiffs,  and  the  other  defendants,  cannot 
take  advantage  of  their  own  wrongful  acts,  as  against  the 
defendant  Dupasseun  ^^No  one  is  allowed  to  gain  any 
advantage  by  his  own  fraud."  (Mitchell  v.  Oookj  29  Barb. 
243)  "  No  party  can  take  advantage  of  his  own  wrong  or 
turpitude."  (Osborne  v.  WilliarM,  18  Ve%ey,  379.  St.  John 
V.  St.  John,  11  id.  535.) 

V.  The  plaintiffs,  as  cestuis  que  trust,  are,  by  their  own 
action,  estopped  from  claiming  of  the  defendant  Dupas- 
seur.  (BideTj  assignee  ^c.  v.  The  Union  India  Rubber  Co., 
4  Bosw.  169.) 

VI.  Wherever  two  or  more  persons  are  engaged  in  a 
frudulent  transaction  to  injure  another,  neither  law  nor 
equity  will. relieve  either  of  them,  as  against  the  other, 
from  the  consequences  of  their  own  misconduct.  (Bolt  v. 
Sogers,  3  Paige,  154.  Oale  v.  Q-ale,  19  Barb.  249.  Morgan 
V.  Chamberlain,  26  id.  163.  Dewitt  v.  Brisbane,  16  N.  Y. 
Rep,  508,  512.  WeslfaU  v.  Jones,  23  Barb.  9.  Holman  v. 
Johnson,  1  Cowp.  341.  Moseley  v.  Moseley,  15  JV^.  Y.  Rep.  334, 
and  cases  cited.     Nellis  v.  Clark,  4  HiU^  424.) 

VIL.  **  CWuiis  jue  ^rw«^  concurring  or  acquiescing  in  a 
breach  of  trust,  not  entitled  to  relief;  subject  to  inquiry 
into  the  circumstances  which  induced  concurrence  or 
acquiescence."     (Walker  v.  Symonds,  3  Swanst.  63-87.) 

VIII.  The  remedy  of  the  plaintiffs,  as  cestuis  que  trust, 
is  against  the  trustee,  and  not  against  the  bona  fide  holder. 
(A  Kent's  Com.  306,  §  61.  Mansell  v.  Mansell,  2  F,  Wms. 
681.) 

IX.  There  is  no  proof  in  the  case  that  there  are  any 
children  of  the  plaintiffs 'in  existence,  or  that  there  are 
any  surviving  children  or  grandchildren  of  the  testatrix's 
sisters  (who  were  in  being  at  the  decease  of  said  testatrix.) 
Assuming  there  would  be  none,  the  plaintiffs  might  be- 
come entitled  to  the  trust  property  as  heirs  at  law. 

X.  The  plaintiffs  are  not  entitled,  by  reason  of  their 
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own  fraudalent  acts,  to  any  relief  against  the  defendant 
Dapassenr. 

By  the  Courts  Cardozo,  J.  As  was  said  by  Judge  Ingra- 
HAM,  .when  this  matter  was  previously  before  the  court, 
"the  will  gives  no  authority  to  sell  the  property,  and 
under  any  circumstances  the  deed  was  void.  If  so,  the 
mortgage  was  equally  so."  This  disposes  of  the  case ;  for 
there  is  no  estate  not  devised  by  the  will,  to  which  the 
heir  at  law  could  succeed,  as  in  case  of  intestacy,  upon 
which  the  mortgage  might  operate ;  because,  by  the  express 
language  of  the  will,  the  whole  residuum  of  the  estate  is  to 
be  held  in  trust  until  after  the  death  of  both  the  daughter 
and  granddaughter  of  the  testator.  As  the  trust  is  valid 
and  continuous  during  both  those  lives,  it  is  idle  to  talk 
about  Mrs.  Lahens  or  Mrs.  Not  taking  any  part  of  the 
principal  of  the  trust  property  as  heir  at  law,  for  they 
must  be  dead  before  the  trust  is  to  determine.  ^Neither 
Mrs.  Lahens  nor  Mrs.  Not  has  or  can  have  anything  ex- 
cept a  beneficial  interest  in  a  trust,  which  interest,  by  the 
statute,  is  inalienable.  (1  Edm,  Stat,  p.  679,  §  63.)  The 
rule  of  in  pari  delicto,  cited  by  the  defendants'  counsel,  has 
no  application.  The  defendants,  equally  with  the  plain- 
tiffs, had  notice  of  the  trust  Very  likely  both  mistook 
the  law;  but  there  is  no  pretense  of  any  fraud. 

There  must  be  judgment  for  the  plaintiffs,  declaring  the 
mortgage  invalid  and  void. 

[Nsw   To£K  Gbhbbal   Term,  Jlpril  4,  1870.    Ingraham^  SutherUmd  and 
Cardozo,  Juatices.] 
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John  S.  MoEinlet,  appellant,  vs.  Isabella  Lamb  and 

others,  respondents. 

When  the  teetamony  of  a  witnees,  upon  the  probate  of  a  will,  is  not  affinnative 
in  ]t8  charactei>— being,  in  substance,  that  he  did  not  hear  anything  said  by 
the  testator,  at  the  time  the  will  was  signed,  although  he  thinks  he  would 
have  heard  anything  that  was  said,  and  that  he  did  not  hear  done,  what 
three  disinterested  witnesses  say  was  done,  riz.,  the  reading  of  the,wiU,  in 
whole  or  in  part,  in  the  presence  of  the  testator^t  is  not  entitled  to  the 
consideration  which  it  would  otherwise  command. 

Although  it  ib  a  general  rule  that  when  there  is  a  conflict  of  eyidence,  the 
decision  predicated  upon  it  shall  not  be  disturbed,  in  the  absence  of  strong 
grounds  therefor,  yet  where  the  evidence  on  the  part  of  the  contestants, 
upon  the  probate  of  the  will,  before  the  surrogate,  as  to  whether  the  requi- 
sitions of  the  statute  were  complied  with,  on  its  execution,  is  decidedly 
inferior,  in  quantity,  quality  and  disinterestedness,  to  that  given  for  the  pro- 
ponents, a  decree  of  the  surrogate,  refusing  to  admit  the  will  to  probate, 
should  be  reversed,  and  a  feigned  issue  ordered,  to  try  the  question  whether 
the  will  was  executed  and  published  by  the  testator  as  his  last  will  and 
testament. 

APPEAL  from  a  decree  of  the  surrogate  of  the  county 
of  New  York,  made  on  the  4th  day  of  February,  1869, 
declaring  null  and  void  a  certain  instrument  in  writing 
propounded  for  probate  by  the  appellant,  as  and  for  the 
last  will  and  testament  of  John  McKinley,  deceased,  and 
refusing  to  admit  the  same  to  probate.  The  deceased  died 
on  the  27th  day  of  January,  1868,  at  the  city  of  New  York, 
aged  eighty-eight  years.  At  the  time  of  his  death  he  was 
the  owner  of  considerable  property,  and  left  him  surviving 
his  nephew,  the  appellant  herein,  his  niece  Isabella  Lamb, 
and  his  grand-nepnew  and  grand-niece,  James  D.  and 
Sarah  McKinley,  who  are  minors,  his  only  known  living 
heirs  at  law  and  noxt  of  kin. 

Tomlinson  ^  Brigham^  for  the  appellant. 

L  As  to  execution  of  the  instrument.  1.  The  subscrip- 
tion by  the  testator  cannot  be  questioned,  nor  the  fact  that 
his  signature  was  placed  to  the  paper  before  those  of  the 
subscribing  witnesses,  and  in  their  presence.    2.  It  was 
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also  published  in  sabstantial  compliance  with  the  reqnire- 
ments  of  the  statute.    In  the  presence  of  the  three  ^it- 
nesses,  the  testator  speaks  of  the  instrument  as  his  will — 
for,  in  Crawford's  presence,  first,  he  asks  John  S.  McEin- 
ley  to  read  his  will,  and  asks  Crawford  what  he  thinks  of 
it ;  and  he  tells  Crawford  that  he  has  sent  for  him  to  wit- 
ness his  will.    Again,  he  asks  McMurray,  one  of  the 
witnesses,  to  read  the  will    This  was  done  in  the  presence 
of  Combs,  the  third  witness,  who  came  in  with  McMurray ; 
and  both  came  expressly  to  Tfitness  the  will.     Crawford 
was  also  present,  having  come  first,  and  remained  through- 
out the  proceedings.     The  testator  says  he  will  sit  up  in 
bed  and  sign  it;  that  is,  the  instrument  called  by  him  his 
will,  and  which  he,  by  that  designation,  had  requested 
Crawford  and  McMurray  to  read.     Crawford  and  McMur- 
ray assist  each  other  in  holding  up  the  testator  in  bed  for 
the  purpose  of  signing,  and  this  was  done  in  the  presence 
of  Combs,  who  came  in  with  McMurray.     The  act  of  sign- 
ing followed  immediately  upon  the  testator's  declaration 
that  he  would  sit  up  in  bed  and  sign  it    There  can  be  no 
doubt  that  the  testator  was  perfectly  aware  of  the  charac- 
ter of  the  instrument  in  question.    He  calls  it  by  its  proper 
name;   he  asks  parties  to  read  it;  when  this  has  been 
done,  he  says  he  will  sign  it,  and  does  sign  it    Under 
these  circumstances,  there  could  have  been  no  impo- 
sition upon  the  testator;   and  the  witnesses  must  have 
been  satisfied  that  the  paper  to  which  John  McKinley  was 
about  to  place  his  signature,  was,  indeed,  his  last  will  and 
testament)  and  was  so  regarded  by  him.    This  is  a  complete 
publication,  within   the  statute.     {Trufitee9  of  Theological 
Seminary  of  Auhwm  v.  GdUioun^  25  N",  7.  Bep.  422.    See 
note  and  eases  eiUd.     Coffin  v.    Coffin,  23  id.  15.)     The 
fact  that  the  witnesses  do  not  recollect  all  that  occur- 
red—cannot swear  that  all  the  formalities  required  by  law 
were  complied  with — ^affords  no  ground  for  the  rejection  of 
a  will,  but  from  all  the  circumstances  of  the  case,  taken  in 
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connection  with  a  fall  attestation  clanse,  the  court  or  jury 
may  find  in  favor  of  due  execution.  {Orser  v.  OrBer^  24 
N,  Y.  Rep.  51.  Peck  v.  Cary^  27  id.  24  Jauncey  v.  Thome^ 
2  Barb.  Ch.  40.)  As  to  the  coincidence  of  the  provisions 
of  the  will  propounded,  with  the  declarations  of  the  tes- 
tator, see  testimony  of  Chambers.  3.  As  to  attestation. 
One  witness  testifies,  positively,  to  signing,  as  a  witness, 
at  the  request  of  the  testator.  The  second  witness  is  not  " 
positive  whether  he  signed  upon  request,  or  not.  The  tes- 
tator may  have  asked  him  to  do  so,  but  this  witness  testi- 
fied that  he  read  the  whole  of  the  attestation  clause  (which 
was  full)  before  witnessing  the  will,  and  that  he  under- 
stood it,  and  the  presumption  is  that  he  witnessed  upon 
requeist.  Agaiq ;  a  request  to  witness  need  not  be  made 
by  a  testator  to  all  the  witnesses  in  detail.  A  request  to 
one  in  the  presence  of  all,  is  a  request  to  all.  {Coffin  v. 
Coffin,  23  N.  Y.  Rep.  16.  Peek  v.  Cary,  27  id,  25,  26.)  Nor 
is  it  necessary  that  the  request  should  be  made  by  the  tes- 
tator liimself ;  it  may  be  made  by  another,  if  in  the  pres- 
ence of  or  in  concert  with  the  testator.  {Peck  v.  Cary^ 
above  cited)  The  witnesses  signed  in  the  presence  of  each 
other. 

II.  The  question  of  capacity  on  the  part  of  the  testator, 
is  one  of  fact  The  testimony  adduced  before  the  surrogate 
by  the  proponent,  satisfied  that  officer,  and  he  declined 
further  evidence,  and  stated  that  the  only  question  before 
him  related  to  the  execution  of  the  instrument.  {See 
Gardiner  v.  Gardiner,  34  N.  Y.  Rep.  155.)  The  compe- 
tency of  a  testator  must  be  considered  with  reference  to 
the  time  of  execution.  Here,  neither  the  mind  nor  the 
memory  of  the  testator  was  shown  to  be  infirm ;  on  the 
contrary,  the  testimony  largely  preponderates  in  favor  of 
the  shrewd  judgment  and  general  knowledge  of  the  testa- 
tor, and  of  his  complete  apprehension  of  all  that  was  trans- 
piring about  him.  (Stevens  v.  Van  Cleve,  4  Wash.  262. 
NevfUm  v.  Carherry,  5  Cranch,  632.) 
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m.  There  is  nothing  in  the  evidence  going  to  show 
nndae  influence  brought  to  bear  npon  the  testator ;  but,  on 
the  contrary,  the  varioaB  relatives  had  free  and  equal 
access  to  him,  at  all  times,  and  his  mind  and  will  operated 
with  entire  freedom  and  clearness  in  determining  the  vari* 
oas  provisions  of  the  instrument  There  is  no  evidence 
of  any  influence  brought  to  bear  upon  the  testator  in  tavor 
of  any  particular  person  or  persons,  or  of  deception  prac* 
ticed  upon  him.  {(Gardiner  v.  OardmeVy  34  N.  T.  Bep.  155. 
Bedfield  on  WiUs,  524.)  The  instrument  in  question  shows 
that  neither  the  testator's  mind  or  memory  was  afliected 
by  age.  Provision  is  made  for  those  absent  as  well  as 
present,  without  mistake  of  name ;  and  property  id  speci- 
ally designated  as  charged  with  certain  burdens.  {Pilling 
V.  FiUing,  45  Barb.  86.  DelaJUld  v.  PaTi9h,  25  N.  Y.  Bep. 
23,  29,  97,  and  cosm  eiUd.) 

IV.  The  fact  that  the  draftsman  of  the  will  was  a  legatee 
thereunder,  is  suspicious  only  in  connection  with  circum- 
stances indicating  fraud  or  undue  influence;  the  contest- 
ants in  this  case  have  failed  to  establish  either ;  and  the 
surrogate  has,  in  effect,  so  decided.  (Coffin  v.  Coffin j  23 
N.  T.  Bep.  10.) 

y.  The  decree  of  the  surrogate  should  be  reversed,  with 
judgment  that  the  will  in  question  stand  as  a  valid  instru- 
ment, and  that  the  surrogate  of  the  county  of  New  York 
admit  the  same  to  probate,  enter  it  on  record,  and  issue 
letters  testamentary  thereon.  (Coffin  v.  Coffiny  23  N.  Y. 
Bep.  9.    FOHng  v.  PiUing,  45  Barb.  86,  94.) 

a.  H.  Anderson,  guardian  ad  litem,  for  infant  respond- 
ents, James  D.  McEinley  and  Sarah  McKinley. 

I.  There  is  no  evidence  that  the  statutory  requirements 
have  been  properly  complied  with,  and  a  compliance  mtut 
be  affirmatively  shown.  (26  Wend.  325.  8  Paige,  488.  10 
id.  85.  1  Denioy  33.  1  Barb.  526.  2  id.  200.  11  N.  Y. 
jBep.220.     15  fori.  304.     16  id.  198.    22  id.  670.    2Bradf. 
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163.    4  Sofuif:  10,     6  N.  T.  Rep.  120.     19  Barl.  448.    3 
Bra^.  322.    49  Barb.  276.    25  N.  T.  Eep.  10.    39  id.  153.) 

n.  Whenever  circnmstanceB  have  been  shown  from 
which  the  qaestion  of  capacity  or  soandness  of  mind  ap- 
pears to  be  doabtfal,  in  all  such  cases  the  burden  of  prov- 
ing fall  testamentary  capacity,  and  the  absence  of  all 
undue  influence,  and  the  thorough  and  proper  execution 
of  the  alleged  testamentary  paper,  is  thrown  upon  the 
party  propounding  it  And  it  is  a  well  settled  rule  of  law, 
that  in  all  cases  where  capacity,  either  of  mind  or  memory, 
is  in  any  way  doubtful,  proof  of  origin  and  of  instructions 
as  to  such  paper,  is  necessary,  and  evidence  of  mere  formal 
execution  is  insufficient  The  proponents  have  given  no 
proof  either  of  origin  or  of  instructions.  {BUlinghoit 
V.  Vichar%^  formerly  Leonard^  1  PhUL  199.  Brogden  v.  Brown, 
2  AddamB,  441.  5  N.  Y.  Sur.  Rep.  238.  4  id.  311.  3  id. 
35.  17  5ar6. 236.  30«U134.  10Pa^6,91.  26  TTenA  331. 
N.  Y.  Rep.  559.) 

m.  The  recent  decision  in  the  Court  of  Appeals,  in 
Jackson  v.  Jackeon,  (89  N.  Y.  Rep.  153,)  that  the  unreason- 
able or  unjust  character  of  a  will  is  not  ahne  sufficient  to 
establish  an  allegation  that  the  will  was  executed  under 
undue  influence,  implies  that  this  is  one  of  a  number  of 
facts  which  will  tend  to  establish  such  an  allegation. 
1.  This  alleged  will  was  unreasonable  in  leaving  property 
to  one  whom  the  deceased  had  repeatedly  declared  to  be 
a  madman.  2.  The  alleged  will  was  unreasonable  in  not 
providing  for  relations  who  were  needy  half  orphans,  with 
a  widowed  mother  to  support,  and  who  had  claims  upon 
the  bounty  of  the  deceased.  3.  The  alleged  will  was  un- 
reasonable in  cutting  off  those  who  were  the  nearest  rel- 
atives of  deceased,  his  immediate  companions  in  life,  and 
who  had  watched  and  tended  and  soothed  him  in  his  old 
age,  up  to  the  very  hour  of  his  death.  In  forming  an 
opinion  of  the  alleged  testator's  mind,  or  of  the  undue  in- 
fluence that  may  have  been  brought  to  bear  upon  it,  it  ia 
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proper  to  take  into  consideration  the  reasonableness  of  the 
will  in  reference  to  the  amount  of  his  property,  and  the 
situation  of  his  relatives.  (Raworth  v.  MarioU^  1  Myln.  ^ 
B.  634  Baker  v.  Batt,  2  Moore,  P.  0.  0.  317.  Clarke  v. 
Fisher,  1  Paige,  171.  Vreeland  v.  McGUllandy  I  Bradf,  394 
Bedfield  en  Law  of  WUU,  part  1,  p.  121.) 

IV.  When  doubt  has  been  cast  upon  the  testamentary 
capacity  of  deceased,  less  proof  of  undue  influence  is  neces- 
sary OH  the  part  of  contestants.  Where  the  competency 
is  doubtful  or  of  low  grade,  the  instrument  will  be  rejected, 
unless  the  fairness  of  the  transaction  and  the  free  and  un- 
restrained volition  of  the  alleged  testittor  be  fully  estab- 
lished. There  is  a  total  absence  of  proof  that  in  reference 
to  this  will  there  existed  spontaneity  or  even  volition. 
The  proof  is  to  the  contrary.  {Swinburne  on  Wills,  part  2, 
§  25.  2  Oomst.  498,  26  Wend.  255.  2  Bradf.  188.  3  id. 
481.    2  id.  133.    25  N.  T.  Bep.  1.     36  id.  659.) 

V.  The  alleged  will  conflicts  with  previously  expressed 
intentions,  both  affirmative  and  negative,  on  the  part  of 
the  deceased ;  it  is  in  the  handwriting  of  the  person  therein 
mentioned  as  ^'  sole  executor  and  legatee,"  qui  se  scripait 
heredemj  and  whom  the  deceased  had  repeatedly  declared 
should  never  receive  or  enjoy  his  property.  No  proofs  of 
origin  or  of  instructions  have  been  given,  and  under  the 
circumstances,  undue  in^uence  is  a  proper  conclusion  at 
law  and  in  fact  It  is  a  suspicious  instrument,  and  the 
suspicions  so  cast  upon  it  have  not  been  removed  by  any 
evidence  on  the  part  of  proponents.  {Delafield  v.  Parish, 
26  N.  T,  Bep.  1.  Evans  v.  Knight,  1  Addams,  237.  Harwood 
V.  Baker,  3  Moore  P.  C.  282.  Mynn  v.  Bobinson,  2  ffagg. 
179.  Jones  v.  Goodrich,  5  Moore  P.  O.  0.  Middleton  v. 
Forbes,  1  Hagg.  395.  Sufinbume  on  Wills,  part  2,  §  25. 
Bedfield  on  Laws  of  Wills,  part  2,  pp.  514, 515.  OrispeU  v.  Du- 
bois, 4  Barb.  393.  Newhouse  v.  Godwin,  17  id.  236.  Ed- 
munds V.  Lewer,  11  Jur.  N.  8.  911.     11  Abb.  Pr.  214) 
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Cheney  &  Dixon^  for  the  reBpondent  Isabella  Lamb, 
I.  The  paper  propounded  was  not  executed  properly  and 
in  accordance  with  the  provisions  of  the  statute  regulating 
and  prescribing  the  formalities  necessary  to  the  due  execu- 
tion of  a  last  will  and  testament  Before  pointing  out  the 
defects  in  the  manner  of  execution,  we  wish  to  premise  by 
saying :  1st.  That  this  is  a  case  that,  by  all  the  rules  of 
evidence  adopted  in  our  courts,  requires  the  itrictat  and 
most  invulnerable  proof,  (a.)  Because  it  was  made  in  ex- 
tremis. {Newhome  v.  Oodwin^  17  Barb.  236.)  The  deceased 
was  eighty-eight  years  old,  very  feeble,  on  his  dying  bed, 
(the  paper  being  signed  only  three  days  before  his  death,) 
and  suffering  from  an  injury  to  his  brain,  caused  by  a  blow 
received  upon  his  head,  (i.)  Because  the  case  is  not  free 
from  circumstances  indicating  undue  influence.  {Newh<mie 
V.  Oodtvin^  supra.  Van  Pelt  v.  Van  Pelty  30  Barb,  134.)  It 
appears  by  the  testimony,  that  for  the  two  days  preceding 
the  signing  of  the  paper,  the  appellant  (who  drew  up  the 
paper  and  made  himself  almost  the  sole  beueficiarjr  there- 
under) was  closeted  alone  with  the  deceased ;  that  the  de- 
ceased was  using  intoxicating  stimulants  during  that  time; 
that  the  appellant  came  to  the  house  with  the  avowed  in- 
tention of  making  the  old  man  execute  a  will  und;er  his 
direction ;  and  the  result,  after  two  days  contest,  was  the 
alleged  will  of  the  deceased,  giving  nearly  all  his  property 
to  the  appellant,  for  whom  he  often  expressed  contempt 
and  ridicule,  and  cutting  off  those  for  whom  he  had  an  affec- 
tion, and  to  whom  he  had  often  expressed  his  intention  of 
leaving  his  property — the  fact  that  the  will  is  not  in  har- 
mony with  the  previous  dispositions,  affections  and  declara- 
tions ojf  deceased,  being  always  received  as  evidence  of  un- 
due influence.  {O'Neil  v.  Murray^  4  Bradf,  311.  Waterman 
V.  Whitney  J  1  Kern.  157.)  2d.  The  party  offering  the  will 
for  probate  must  affirmatively  prove  the  concurrence  of  all 
the  essential  acts.  It  is  not  necessary  for  the  contestants  to 
show  a  want  of  compliance.    {Chaffee  v.  Baptist  Missionary 
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(7on.,  10  Paigey  85.  Letvis  v.  Lewis,  1  Kern.  222.)  Coming 
now  to  the  question  of  the  due  execution  of  the  paper  as  a 
last  will  and  testament,  we  say :  Ist.  That  the  paper  writing 
propounded  was  not  declared  hy  the  deceased  to  be  his  last 
will  and  testament,  which  is  an  essential  formality.  (5  B.  8. 
part  2,  ch.  6,  tit.  1,  art.  3,  §  35,  JSdm.  ed.)  The  courts  of 
this  State  hold  that  the  declaratian  must  be  a  positive  com- 
munication to  the  witness,  indicating  that  the  testator  in- 
tended to  give  effect  to  the  paper  as  his  will.  (Burritt  v. 
SilUmanj  16  Barb.  198.  Bemsen  v.  Brinckerhoff,  26  Wend. 
325.)  And  that  the  testator  must  peraonallt/  make  it  known 
to  the  witnesses  by  express  words  or  signs  that  can  leave 
no  doubt  in  their  minds.  {Burritt  v.  Sillimanj  16  Barb,  198. 
Bx  parte  Beers,  2  Bradf.  164.  Wilson  v.  Hetterick,  Id.  427. 
Abbey  v.  Christy,  49  Barb.  676.  Lewis  v.  Lewis,  1  Kem. 
220,  222.)  "  It  must  be  declared  by.  the  testator  to  be  his 
last  will  and  testament,  by  some  assertion  or  some  clear 
assent  in  words  or  signs,  and  the  declaration  must  be  un- 
equivocal.*' {Lewis  "v.  Lewis,  1  Kem.  226.)  •' It  will  not 
suffice  that  the  witnesses  have  elsewhere  learned  that  the 
document  which  they  are  called  to  attest  is  a  will,  or  that 
they  infer  from  the  occasion  that  such  is  its  character," 
{Lewis  V.  Lewis,  1  Kem.  226.)  The  fact  must  in  some 
manner  be  declared  by  the  testator,  in  their  presence, 
that  they  may  not  only  know  the  fact,  but  know  it  from 
him ;  and  the  testator  must  know  that  the  witnesses  know 
the  testamentary  character  of  the  act,  and  vice  versa; 
and  from  some  act  contemporary  with  the  execution. 
(Levns  v.  Lewis,  13  Barb.  17.  1  Kem.  222.  Hunt  v.  Mootrie, 
3  Bradf.  322.  Wilson  v.  EeUerick,  2  id.  431.  Dayton  on 
Sur.  84,  85.)  ^^  And  the  testator  must  convey  positive  and 
unequivocal  information  to  the  witnesses,  of  the  nature 
of  the  act,  and  that  it  is  a  will."  (Dayton  on  Sur.  86,  87. 
JEx  parte  Beers,  2  Bradf.  164.)  Applying  these  rules  to 
the  present  case,  it  appears  affirmatively  that  not  a  single 
one  was  complied  with. 
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(After  reviewing  the  testimony.) 

The  preceding  teetimony  is  all  that  is  offered  by  the  pro- 
ponents ;  and  not  only  does  it  entirely  &il  to  show  affirm- 
atively, that  a  declaration  of  the  paper  propounded  was 
made  by  the  decease49  as  required,  but,  on  the  contrary,  it 
does  clearly  show,  that  no  such  declaration  was  made. 
And  when  we  add  to  this  the  testimony  of  James  D.  Mc- 
Kinley, who  testifies  that  the  deceased  ''  did  not  say  any- 
thing about  the  will,"  it  can  leave  no  possible  doubt  that 
the  deceased  failed  to  make  any  declaration  of  the  alleged 
will  as  required  by  the  statute,  and  it  becomes  an  estab- 
lished fact,  beyond  all  cavil,  that  no  declaration  was  made. 
2d.  The  witnesses  were  not  requested  by  deceased  to  sign 
their  names  as  witnesses,  as  required  by  law.  (5  22.  S.y 
part  2,  ch.  6,  title  1,  art.  3,  §  35,  JEdm.  ed.)  It  appears  by 
the  testimony  of  all  the  witnesses,  that  the  deceased  did 
not  request  any  of  them  to  act  as  witness. 

(After  reviewing  the  testimony  upon  this  point) 

The  above  is  the  testimony  on  behalf  of  the  proponent, 
to  show  that  the  witnesses  were  requested  to  attest  the  ex- 
ecution of  the  alleged  will,  and  subscribe  thereto  as  wit- 
nesses. But  it  must  be  apparent  that  this  testimony  not 
only  entirely  fails  to  show  a  request  by  the  deceased  aa 
required  by  the  statute,  but  on  the  contrary,  positively 
shows  that  no  such  request  was  made.  There  is,  besides 
this,  the  positive  testimony  of  James  D.  McKinley,  that 
the  deceased  said  nothing  concerning  the  alleged  will, 
and  therefore,  that  no  request  of  any  kind  was  made  to  the 
subscribing  witnesses  to  act  as  such,  by  the  deceased. 
There  can,  therefore,  be  no  doubt  that  the  deceased  failed 
to  make  the  request  to  the  witnesses,  as  required  by  the 
statute,  and  that  the  only  request  made  to  the  witnesses 
was  that  which  they  received  from  John  S.  McKinley,  the 
person  named  as  executor  and  sole  legatee,  in  the  paper 
propounded,  and  that,  too,  a  request  not  even  made  in  the 
presence  of,  or  with  the  consent  of  the  deceased,  but  at  the 
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house  of  the  witness  when  they  were  called.  This  is  no 
request  at  alL  {Burritt  v.  Stlliman^  16  Barb.  198.)  If  it 
shall  be  maintained  by  the  proponents  that  the  reading  of 
the  alleged  will  in  the  same  room  with  the  deceased  was 
a  sufficient  compliance  with  the  statute,  then  we  claim  on 
behalf  of  the  contestants,  (a.)  That  it  should  appear  that 
the  deceased  heard  it  read  and  clearly  assented  to  it,  and 
accepted  it  as  his  will  and  testament;  but  the  proponent 
feiils  to  show  either,  and  does  not  offer  any  testimony  on 
these  points,  leaving  us  to  the  inevitable  conclusion  that 
if  the  alleged  will  was  read  the  deceased  did  not  have  any 
knowledge  of  its  character,  or  assent  in  any  way  to  its 
provisions.  That  he  was  a  dying  old  man,  too  weak  and 
feeble  to  comprehend  any  of  the  matters  transpiring,  and 
we  claim,  (J.)  That  the  reading  of  the  paper,  to  bring  it 
at  all  within  even  the  most  liberal  idea  of  substantial  com- 
pliance with  the  statute,  should  have  been  made  in  the 
presence  of  the  decased  and  all  the  witnesses.  It,  how- 
ever, appears  positively  from  the  testimony  of  the  propo- 
nent that  the  paper  was  read,  if  at  all,  only  in  the  presence 
of  the  witness  Crawford^  and  before  the  witnesses  Combs 
and  McMurray  came  in  at  alL  Crawford  says :  '^  In  the 
meantime  (that  is,  while  McMurray  and  Combs  were  out, 
and,  as  he  thought,  had  gone  for  their  supper,)  he  requested 
his  nephew  to  read  the  will."  Mr.  Combs  says:  "When 
I  went  in  there  I  saw  Mr.  Crawford  there,  and  I  believe 
John  S.  Mckinley  and  James  McKinley."  And  Crawford 
farther  says :  "  I  think  I  was  there  first,  before  the  other 
subscribing  witnesses  were  there."  And,  therefore,  if  it  is 
claimed  by  the  proponent  that  the  alleged  will  was  read 
in  presence  of  the  witness  Crawford,  still  that  does  not 
make  the  execution  good,  even  if  all  the  other  require- 
ments had  been  performed  in  presence  of  McMurray  and 
Combs,  for  the  last  named  would  be  witnesses  only  of 
part  of  the  ceremonies  of  the  execution,  and  would  not 
be   proper  attesting  witnesses,   even    though  they   sign 
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their  names  as  such.  (Tyler  v.  Mape»y  19  Barb.  448.) 
3(L  The  manner  of  execution  of  the  paper  propounded 
does  not  come  within  the  rule  laid  down  by  the  Court  of 
Appeals,  viz.,  "  That  it  must  appear  that  the  paper  was 
signed  by  the  deceased  before  being  signed  by  the  attest- 
ing witness."  [Jackson  v.  Jackson^  39  N.  7.  Rep.  153.) 
There  is  not  a  syllable  of  testimony  to  show  compliance 
with  this  requirement,  in  the  present  case;  and  as  the 
onus  probandi  rests  with  proponents,  probate  would  prop- 
erly be  denied  upon  this  ground  alone.  4th.  The  declara- 
tion should  be  made  by  the  testator  after  the  signing  by 
the  deceased;  ^'he  shall  declare  the  instrument  so  sub- 

scribed^*'  &c.    (5  jB.  8.^  JEdm.  ec?.,  as  above,    Heyer  v. , 

1  Eoff.  Ch.  1-20.)  In  this  'case  it  is  positively  sworn  to, 
that  the  deceased  said  nothing  after  he  signed  the  paper. 
The  witness  Crawford,  says :  "  He  (deceased)  did  not  say 
anything  after  he  signed  it;'*  and  all  the  other  witnesses 
confirm  him.  This  alone  is  fatal  to  the  probate.  There 
is  another  circumstance  in  this  case  which  strengthens  and 
makes  more  emphatic  and  obligatory  upon  the  proponent, 
the  rules  above  laid  down,  requiring  the  proponent  to 
establish  clearly  and  affirmatively  a  compliance  with  the 
statute  of  wills  in  the  manner  of  execution,  and  that  is, 
that  the  proponent  herein  himself  wrote  the  paper  pro- 
pounded, and  made  himself  the  ^^  sole  legatee'*  thereunder. 
In  regard  to  this  circumstance,  our  courts  have  wisely  said 
"that  the  heirs  may  rest  securely  on  their  rights,  which 
can  only  be  divested  by  showing  that  the  will  was  executed 
by  a  competent  person,  with  all  the  formalities^  and  the 
maxim,  '  qui  se  scripsit  hceredemy'  has  imposed  by  law  an 
additional  burden  on  those  claiming  to  establish  a  will, 
and  the  court  in  such  case  requires  proof  of  a  clear  and 
satisfactory  character.  This  circumstance  calls  upon  the 
court  to  be  vigilant  and  zealous  in  examining  evidence  ia 
support  of  the  instrument,  and  should  pronounce  against 
it  unless  all  suspicion  is  removed.    By  the  civil  law  such 
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a  will  was  rendered  void,  and  our  Supreme  Court  has  justly 
doubted  whether  we  have  acted  wisely  in  dissenting  from 
these  provisions."  (OrispeU  v.  DuboUj  4  Barb.  393.)  *'But 
they  demand  strict  proof/'  {Delafield  v.  Parish j  25  N.  T. 
Bep.  9.  Dayton  v.  Surrogates^  178.)  And  in  general  our 
courts  lay  down  as  positive  rules,  that  ^^  when  a  doubt  ex- 
ists as  to  the  performance  of  any  one  requisite,  the  probate 
must  be  refused,  though  it  is  probable  that  the  paper  ex- 
presses the  last  will  and  intention  of  the  testator."  {Chaffee 
V.  Baptist  Miss.  Gon.y  10  Paige,  85.  Bemsen  v.  Brinckerfioffj 
26  Wend.  331.  Noding  v.  AUiston,  2  JEng.  Law  and  Eq.  594.) 
A  party  seeking  to  establish  a  will  takes  upon  himself  the 
burden  of  proving  the  concurrence  of  all  the  essential  acts. 
He  must  prove  that  the  testator,  at  the  time  of  making  the 
subscription,  declared  the  instrument  to  be  his  last  will 
and  testament,  and  the  proof  of  one  act  is  not  presumptive 
proof  of  any  other;  and  the  proof  demands  an  accumula- 
tion of  evidence  unknown  in  any  other  proceeding,  in  order 
to  protect  age  and  mental  and  bodily  infirmity.  {Lewis  v. 
LetciSy  13  Barb.  17 ;  and  same  case  on  appeal,  1  Kern,  220.) 
That  it  is  not  the  duty  of  the  court  to  strain  after  probate, 
nor  in  any  case  to  grant  it  where  grave  doubts  remain  un- 
removed,  and  that  unless  the  conscience  of  the  court  be 
judicially  satisfied,  the  court  is  bound  to  pronounce  against 
the  probate.     {Delafield  v.  Parish,  25  If.  T.  Bep.  9.) 

Bradt,  J.  The  conflict  of  evidence  in  this  case  is  not 
such  as  to  warrant  the  decree  of  the  surrogate.  The  tes- 
timony of  James  D.  McKinley,  a  relative  of  the  testator, 
interested  in  the  estate,  and  who  is  the  only  witness  in 
favor  of  the  contestants  in  reference  to  the  execution  and 
publication  of  the  will,  is  not  afiirmative  in  its  character,  and 
is  not,  therefore,  entitled  to  the  consideration  which  it 
would  otherwise  command.  It  is,  substantial!^,  that  he 
did  not  hear  anything  said  by  the  testator  at  the  time  the 
will  was  signed,  although  he  thinks  he  would  have  heard 
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anything  that  was  said,  and  that  he  did  not  hear  done,  what 
three  witnesses,  who  are  all  disinterested,  say  was  done^ 
namely,  the  reading  of  the  will,  in  whole  or  in  part,  in  the 
presence  of  the  testator.  I  am  aware  of  the  importance  of 
the  rule,  that  when  there  is  a  conflict  of  evidence,  the  de- 
cision predicated  of  it  should  not  be  disturbed,  in  the 
absence  of  strong  grounds  therefor ;  but  in  this  case  I 
think  the  evidence  in  conflict  is  so  inferior,  when  compared 
with  that  given  for  the  propopent,  in  quantity,  quality 
and  disinterestedness,  that  the  decree  of  the  surrogate 
should  be  reversed,  and  a  feigned  issue  ordered,  to  try  the 
question  whether  the  will  was  executed  and  published  by 
the  testator  as  his  last  will  and  testament.  I  think  this 
the  better  course ;  although  in  the  cases  of  Peek  v.  Caryj 
(27  N.  T.  Rep.  9,)  and  the  Matter  ofFarman's  will,  (64  Barb. 
276,)  which  present  many  coincident  features  attending 
the  execution  of  the  wills  considered,  the  courts  passed 
upon  the  sufficiency  of  such  execution.  I  entertain  no 
doubt  of  the  power  of  the  court  to  direct  the  issue.  (See 
Mead  v.  Mead,  11  Barb.  661.) 

The  capacity  of  the  testator  to  make  a  will  was  not 
questioned  by  the  surrogate.  He  arrested  further  evi- 
dence oa  that  subject  by  the  proponent ;  and  we  must 
assume  that  the  only  questions  passed  upon  by  him  were 
the  execution  and  publication  of  the  will  by  the  testator. 
The  evidence  bearing  upon  the  subject  of  the  testator's 
capacity  developed  the  fact  that  he  said,  in  conversations 
which  demonstrated  his  intelligence,  had  with  two  pei> 
sons  after  his  will  was  made,  that  he  had  setle^  his  affairs, 
and  to  one  of  them  that  he  had  appointed  John  S.  McKin- 
ley, the  proponent,  to  settle  them. 

For  these  reasons  I  think  the  decree  of  the  surrogate 
should  be  reversed,  and  an  issue  framed,  to  be  held  at  the 
circuit.    • 

iNaBAHAM)  P*  J.,  concurred. 
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Geo.  Gt.  Barnard,  J.^  (dissentlDg.)  In  this  case  it  is 
claimed  by  the  respondent  that  the  will  in  question  was 
not  duly  executed,  pursuant  to  the  statutory  requirement 
The  particulars  in  which  it  is  claimed  that  there  is  a  non- 
compliance, are  three : 

Ist  That  the  deceased  did  not  declare  the  paper  to  be 
his  last  will  and  testament. 

2ds  That  the  deceased  did  not  request  the  witnesses  to 
sign  their  names  as  witnesses. 

3d.  That  there  is  no  proof  that  the  paper  was  signed  by 
the  deceased  before  being  signed  by  the  attesting  witnesses. 

The  third  objection  does  not  seem  to  have  been  taken, 
or  thought  of,  during  the  progress  of  the  probate  before 
the  surrogate.  Under  the  circumstances,  the  evidence 
warrants  the  conclusion  that  the  deceased  signed  first. 
McMurray,  who  is  the  first  attesting  witness,  swears  that 
he  and  Crawford  held  the  deceased  up  in  the  bed.  He 
then  testifies,  '^  he  signed  the  will,  himself,  and  I  signed 
the  will. 

Crawford  testifies:  "He  said  he  would  sit  up  and  sign 
it ;  he  wanted  to  do  it  in  bed,  and  they  helped  him  up, 
and  he  done  iV   Crawford  is  the  second  attesting  witness. 

I  think  this,  together  with  the  presumption  arising 
from  the  attestation  clause,  is  sufficient  to  prove  that  the 
deceased  signed  first,  in  the  absence  of  any  contest  on  that 
point  in  the  court  below. 

The  evidence  shows  that  the  will  was  read  aloud  by  the 
witness  Crawford,  in  the  testator's  presence  and  at  his 
request,  on  the  occasion  of  its  execution.  It  was  also  read 
by  the  witness  McMurray,  on  the  same  occasion,  at  the 
testator's  request,  and  in  his  presence,  j)artly  aloud  and 
partly  to  himself. 

"  The  purpose  of  requiring  a  publication  being  to  make 
sure  that  the  testator  is  aware  that  he  is  making  a  will, 
and  that  he  be  not  imposed  on,  and  procured  to  sign  a 
trill  when  he  supposes  it  to  be  some  other  instrument,*' 
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(25  N.  T.  Bep.  425,)  the  reading  of  this  paper  by  these 
two  witnesses,  at  the  request  of  the  testator,  he  designat- 
ing it  as  his  will,  is  certainly  as  satisfactory  a  publication 
as  if  he  had  used  the  set  formula,  "I  declare  and' pub- 
lish this  as  and  for  my  last  will  and  testament."  Indeed 
to  my  mind  it  is  more  satisfactory. 

The  witness  Crawford  testifies :  "  I  was  sent  for  to  come 
as  a  witness.  I  had  promised  him  (the  deceased)  before, 
that  I  would  be  a  witness.  When  I  came  into  the  room 
he  said  he  had  sent  for  me  to  witness  his  will."  This  is 
clearly  a  sufficient  request  to  Crawford  to  act  as  a  witness 
to  the  will. 

McMurray  testifies  that  he  don't  remember  whether  the 
deceased  asked  him  to  sign  the  will  as  a  witness ;  but  he 
testifies  that  he  on  that  occasion  read  the  attestation  clause, 
and  knew  the  contents  of  it,  and  that  clause  states  that 
they  signed  "at  the  testator's  request."  This  is  some  evi- 
dence that  there  was  such  request;  and  this  is  strength- 
ened by  the  fact  that  after  having  been  called  there  for 
a  special  purpose,  the  deceased  requested  him  to  read  the 
will,  showing  him  that  he  knew  the  object  for  which  the 
witness  had  come,  assented  to  it,  and  desired,  as  he  was 
to  be  a  witness,  that  he  should  know  what  it  was  that  he 
was  about  to  witness. 

,  As  the  statute  requires  but  two  witnesses  to  a  will,  it  is 
immaterial  whether  the  one  in  question  was  published  to 
Combs,  the  third  witness,  or  whether  the  deceased  re- 
quested him  to  sign  it  as  witness,  or  not. 

If,  then,  there  was  no  testimony  contradicting  that  of 
Crawford  and  McMurray,  the  decision  below  would  have 
to  be  reversed.    Js  there  such  evidence  ? 

John  Combs,  who  was  present  during  the  whole  time 
that  McMurray  was,  testifies : 

"Did  the  testator  say  anything?  Did  you  hear  Mr. 
McKinley,  the  testator,  say  anything? 

NOj  sir. 
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Did  yoQ  hear  the  will  read  in  his  presence  ? 

I  only  heard  a  few  words  read.    , 

Who  read  the  will  ? 

Mr.  McMurray  read  a  few  words. 

Was  it  in  the  testator's  presence  ? 

Yes." 

This  witness  was  one  of  those  who  had  been  requested 
to  come  and  act  as  witnesses. 

James  D.  McKinley,  the  testator's  grand-nephew,  testi- 
fies that  he  was  present  in  the  room  from  the  time  the 
witnesses  came  in  until  they  went  out 

**  Just  tell  me  what  occurred  that  night ;  after  the  wit- 
nesses came  there,  after  Mr.  Crawford,  Mr.  McMurray  and 
Mr.  Combs  came  there,  just  me  tell  what  occurred? 

Nothing  occurred.  There  was  nothing  much  occurred 
when  they  came  there,  but  to  sign  the  will.  He  did  not 
speak  anything. 

Was  anything  said  by  McKinley,  the  testator  ? 

No,  sir. 

The  old  man  did  not  say  anything  about  the  will  ? 

No,  sir." 

Cross-examination. 

"  Tou  mean  to  say  that  you  did  not  hear  him  say  any- 
thing? 

No,  sir ;  if  there  was  anything  said  I  could  have  heard  it. 

Did  you  see  him  sign  the  will  ? 

Tes,  sir,  I  did. 

Did  you  hear  McMurray  read  a  portion  of  the  will  ? 

No,  sir." 

The  room  was  not  a  large  one;  the  deceased  was  in 
bed ;  and  the  only  persons  in  the  room  were  the  deceased, 
the  three  persons  who  had  been  called  in  as  witnesses, 
James  D.  McKinley,  and  the  executor,  John  8.  McKinley. 

Thus  there  is  a  conflict  of  evidence  as  to  whether  the 
requisitions  of  the  statute  were  complied  with.  Consid- 
ering that  the  witness  Crawford  could  not,  on  his  first 
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examination,  recollect  that  the  deceased  requested  him  to 
sign  as  a  witness,  but  onlj  recollected  that  circumstance 
after  the  adjournment  of  the  next  day ;  that  there  is  no 
direct  evidence  of  a  request  to  McMurray  to  sign  as  a  wit- 
ness, said  request  only  being  implied  from  the  circum- 
stances; that  the  deceased  was  a  man  of  88,  and  in  extremU 
when'the  paper  was  executed ;  that  the  paper  was  drawn 
by  the  party  chiefly  interested  under  it ;  and  that  the  sur- 
rogate had,  the  witnesses  before  him,  and  was  thus  able  to 
note  their  appearance,  demeanor  and  manner  of  testifying, 
on  which,  to  a  very  great  extent,  the  degree  of  credibility 
to  be  attached  to  them  depends,  the  decision  of  the  surro- 
gate, on  this  conflict  of  evidence,  should  not  be  disturbed. 
His  decree  should  therefore  be  affirmed,  with  costs. 

Decree  reversed,  and  a  feigned  issue  ordered. 

[New  Yobx  Gbnbbal  Tbbm,  April  4, 1870.    Ingraham,  €ho*  G,  Bammrd  and 
Bradjfi  Justices.] 
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Waitzfblder  and  others  vs,  Kahnweilbr  and  others. 

Where  the  agreement  of  which  a  promissory  note  forms  a  part,  or  to  which  it 
relates,  is  void,  the  note  cannot  be  enforced. 

Thus  where  a  promissory  note  was  given  for  money  advanced  to  the  makers  to 
be  illegally  invested  in  the  purchase  in  the  English  market  of  uniform  cloth- 
ing, to  be  shipped  to  one  of  the  Confederate  States  then  in  rebellion  and 
waging  war  upon  the  United  States,  in  violation  of  the  foreign  enlistment 
act  of  Great  Britain  and  her  neutrality  laws,  and  in  violation  of  the  law  of 
nations ;  and  which  money  was  used  in  such  purchase,  and  the  goods  sent 
to  Nassau,  to  be  there  shipped  to  Georgia  through  the  blockade ;  Heid  that 
an  action  upon  the  note  could  not  be  maintained. 

After  the  close  of  the  war,  the  parties  to  such  note  had  interviews  in  refereaee 
to  their  accounts,  in  one  of  which  the  makers  promised  to  pay  whatever 
remained  unpaid  upon  the  note,  after  the  allowance,  by  the  holders,  of  cer« 
tain  credits  claimed ;  but  such  promise  was  not  perfected  or  made  absolute 
by  the  allowance  of  t|;ie  credits.  Hdi  that  the  consideration  upon  which  the 
promise  rested  not  having  been  performed,  the  promise  acquired  no  vitality^ 
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80  u  to  iBDder  the  makers  liable  to  pay  the  note,  or  the  amount  for  which 
it  was  gfyen. 
At  the  time  snch  promise  was  made,  the  defendants  demanded  an  order  for 
one  half  of  the  clothing  which  had  been  made,  under  the  contract,  bat  had 
not  been  delivered.  An  order  was  giv«n,  and  preeented,  bnt  not  honored, 
in  ftill ;  the  plaintiffi  having  oountermanded  it,  on  the  defendants*  neglect- 
ing to  pay  the  note.  Subsequently,  the  plaintiffl  revoked  the  countermand, 
and  advised  the  defendants  of  it.  There  was  no  proof  that  the  defendants, 
on  receiving  the  order,  and  in  consideration  thereof,  promised  to  pay  the 
note ;  the  promise  to  pay,  and  the  demand  of  the  order,  though  forming  a 
part  of  the  same  interview,  being  difierent  incidents.  Seld  that  the  justice, 
at  the  trial,  was  justified  in  deciding  that  no  new  arrangement  had  been 
made  and  carried  out  which  purged  the  original  transaction  of  its  turpitude. 

APPEAL  by  the  plaintiflEs  from  a  judgment  of  non- 
Bait 

The  plaintiffii,  as  partners  in  business,  sued  the  defend- 
ants as  partners,  on  a  promissory  note,  amounting,  with 
interest,  to  JE2111  9«.  9d.  sterling  money,  the  equivalent  of 
which,  in  the  lawful  money  of  the  United  States,  is 
$15,329.38. 

The  defendants,  for  answer,  set  up  two  distinct  defenses. 
1.  That  the  consideration  of  this  note  was  money  loaned 
and  advanced  to  the  defendants,  to  be  illegally  invested  in 
the  purchase  in  the  English  market  of  uniforms,  clothing  and 
army  goods^  to  be  shipped  to  the  State  of  Georgia,  then  in 
rebellion,  and  waging  war  upon  the  United  Statee  of  America, 
in  violation  of  the  foreign  enlistment  act  of  Great  Britain, 
and  her  neutrality  laws,  and  in  violation  of  the  laws  of 
nations.  That  said  money  was  so  used,  the  goods  being 
purchased  and  actually  shipped  in  pursuance  of  said  agree- 
ment 2.  That  the  plaintiffs  have  received  from  the  State 
of  Georgia  a  large  amount  of  money  in  return  for  such 
goods,  exceeding  in  amount,  as  the  defendants  believe, 
the  sum  of  $16,000,  which  amount  the  defendants  will 
counter-claim,  &c.  The  plaintiffs  replied,  denying  the 
counter-claim  of  the  defendants. 

The  facts,  as  claimed  by  the  respondents,  are  as  follows : 
Messrs.  £!ahnweiler,  the  defendants,  in  1864,  the  time  when 
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the  contract  hereinafter  alluded  to  was  made,  were  resi- 
dents of  the  State  of  North  Carolina,  and  Mr.  8.  B.  Eahn- 
weiler,  who  managed  the  whole  husiness,  was  a  resident 
of  the  United  States,  and  a  naturalized  citizen  thereof. 
The  plaintiffs  do  not  swear  that  they  were  residents  of 
Oreat  Britain,  although  they  seemed  to  be  in  London 
during  the  continuance  of  the  rebellion,  as  the  special 
agents  and  the  representatives  of  the  State  of  Georgia. 
The  plaintiffs  had  a  branch  house  who  represented  them 
at  Milledgeville,  Georgia,  and  another  at  Nassau.  The 
senior  member  of  the  Georgia  house  has  resided  in  the 
South  for  twenty-five  years,  and  the  three  houses  acted 
together  in  representing  the  State  of  Georgia  during  the 
rebellion,  and  furnishing  that  State  with  the  ^*  sinews  of 
war."  The  head  partner  of  the  London  house  (one  of  the 
plaintiffs)  admits  he  furnished  goods  to  the  State  of 
Georgia  prior  to  the  contract  hereinafter  mentioned,  and 
was  also  a  seller  of  Confederate  bonds.  It  nowhere  ap- 
pears that  the  plaintiffs  were  permanent  residents  of  Great 
Britain.  On  the  19th  of  September,  1864,  one  of  the  de- 
fendants, David  Kahnweiler,  obtained,  by  correspondence, 
a  contract  with  Governor  Brown,  of  Georgia,  through 
Hershel  V.  Johnson,  to  furnish  5000  uniforms  for  the 
Georgia  State  troops.  The  defendants,  who  are  the  firm 
of  Kahnweiler  &  Brothers,  being  desirous  of  having  some 
assistance  in  carrying  out  this  contract,  entered  into  nego- 
tiations with  the  plaintiffs,  (at  that  time  representing  the 
State  of  Georgia  in  England,  as  before  slated,)  and  finally 
signed  a  \vritten  agreement  with  them,  which  agreement 
provides,  in  express  terms,  that  said  contract  with  Gov- 
ernor Brown  shall  be  carried  out  on  joint  account  between 
the  plaintiffs  and  defendants.  In  pursuance  of  this  agree- 
ment, the  parties  to  this  action,  acting  on  joint  account, 
purchased  and  shipped  the  uniforms  called  for  by  the 
original  contract.  By  the  testimony  of  Governor  Brown, 
taken  under  commission,  it  appears  not  only  that  the  con- 
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tract  with  Eabnweiler  for  the  5000  uniforms  was  made, 
and  in  fact  carried  oat,  but  that  the  uniforms  were  for 
Georgif^  troops,  actually  in  the  Confederate  service.  It 
further  appears  that  the  buttons  on  these  very  uniforms 
were  marked  with  the  letters  "  C.  S.  A."  On  the  7th  of 
March,  1865,  the  plaintiffs  executed  a  receipt  to  the  de- 
fendants for  the  note  in  suit,  wherein  it  is  recited  that  said 
note  was  for  the  defendants'  share  due  the  plaintiffs  ^'  for 
amount  paid  for  contract  filled  on  joint  account  for  State 
of  Georgia."  It  also  appears  by  the  defendants'  testimony, 
that  the  consideration  of  the  note  arose  out  of  the  joint 
account  transaction.  Shortly  after  these  transactions,  the 
Southern  Confederacy  collapsed,  the  joint  account  in  ques- 
tion was  unadjusted,  and  ultimately  the  plaintiffs  came  to 
New  York  to  reside,  and  brought  suit  in  a  state  court  to 
enforce  the  payment  of  said  note. 

The  cause  was  tried  on  the  2d  of  March,  1868,  before 
Justice  Balcom  and  a  jury.  After  the  evidence  was  closed 
on  both  sides,  on  motion  of  the  defendants'  counsel,  the 
court  nonsuited  the  plaintiffs  on  two  grounds :  (1.)  That 
the  note  in  suit  was  given  in  a  transaction  between  the 
pai'ties,  by  which  the  parties  were  giving  aid  and  comfort 
to  the  enemies  of  the  United  States  during  the  rebellion, 
in  1864  and  1865,  and  for  that  reason  the  courts  of  this 
state  will  not  enforce  the  payment  of  the  note.  (2.)  That 
no  new  arrangement  has  been  made  and  carried  out 
between  the  parties,  which  purges  the  original  transaction 
of  the  turpitude  which  induces  the  court  to  refuse  to 
enforce  the  payment  of  the  note. 

Wheeler  H.  Peekhamy  for  the  appellants. 

L  The  agreement  between  the  plaintiffs  and  defendants 
is  unobjectionable,  unless  the  original  agreement  between 
the  defendants  and  Governor  Brown  of  Georgia  was  in- 
valid.. The  defendants  claim  that  the  agreement  between 
them  and  Governor  Brown  was  void.     That  agreement, 
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the  court  will  specially  notice,  was  a  mere  agreement  of  the 
defendants  to  seU  and  deliver  in  Nassau,  and  by  the  Gov- 
ernor to  receive  and  pay  for  in  ITassau,  certain  uniforms. 
Those  uniforms  may  all  have  been  in  Nassau,  or  all  have 
been  to  be  made  in  Nassau,  so  far  as  the  defendants  and 
the  governor  were  concerned.  There  was  no  contract  or 
agreement  between  them  as  to  transportation.  It  was  a 
simple  agreement  by  a  neutral  to  sell  and  deliver  in  the 
neutral's  own  country  to  a  belligerent,  goods  contraband 
of  war;  and  the  question  to  be  decided  is,  would  our 
courts  now  enforce  payment  of  the  price  against  Governor 
Brown  were  an  action  brought  for  that  purpose  ?  If  they 
would,  there  can  be  no  question  of  the  validity  of  the  con- 
tract between  the  plaintiffs  and  defendants. 

n.  The  original  agreement  between  the  defendants  and 
Governor  Brown  was  valid  and  binding,  in  perfect  accord 
with  the  law  of  England,  of  the  United  States  and  of 
nations.  Citizens  of  foreign  nations  may  lawfully  sell  to 
citizens  of  a  belligerent  power,  or  to  the  power  itself  war 
material  and  goods  contraband  of  war.  (3  Kent's  Com. 
267,  268,  marg.  Seton  v.  Low,  1  John.  Oas.  1.  Skidmore 
V.  DesdoUy^  2  id.  Tl.  Juhel  v.  Rhinelander,  Id.  120;  and 
in  Court  of  Errors,  p.  487.  The  Bermuda,  3  Wall.  515 ;  and 
opinion  pf  the  Court,  'p.  551.)  There  is  nothing  in  our 
laws,  or  the  law  of  nations,  that  forbids  our  citizens  from 
sending  armed  vessels,  as  well  as  munitions  of  war,  to 
foreign  ports  for  sale.  It  is  a  commercial  adventure,  which 
no  nation  is  bound  to  prohibit,  and  which  only  exposes 
the  persons  engaged  in  it  to  the  penalty  of  confiscation. 
{Per  Marshall,  Ch.  J.,  Santissima  Trinidad,  7  Wheat.  340.) 

in.  A  contract,  valid  and  binding  where  made,  is  valid 
and  binding  everywhere.     (Story's  GonjL  Laws,  §  242.) 

rV.  The  contract  will  be  enforced  in  our  own  courts. 
1.  Where  goods  are  sold  by  a  neutral  to  a  belligerent,  to 
be  delivered  by  the  neutral  in  a  blockaded  port,  the  con- 
tract, though  valid  and  not  against  the  law  of  nations,  will 
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not  be  enforced  by  the  courts  of  the  opposing  belligerent, 
and  the  goods  while  on  the  high  seas,  are  sobject  to  cap- 
tare  by  the  opposing  belligerent.  The  same  rule  applies 
if  the  goods  are  contraband  of  war,  though  shipped  to  a 
port  not  blockaded.  2.  But  if  the  neutral  sell  and  deliver 
the  goods  in  his  own  country,  not  agreeing  or  attempting 
to  deliver  them  in  the  belligerent  country,  the  contract  is 
not  only  valid,  but  the  goods  in  transportation  from  one 
neutral  port  to  another  are  not  subject  to  capture,  and  the 
contract  will  be  enforced  in  the  courts  of  the  opposing  bel- 
ligerent In  The  Bermuda^  (3  Wallace^  553-5,)  it  is  said : 
^'  It  makes  no  difference  whether  the  destination  to  the 
rebel  port  was  ulterior  or  direct,  nor  could  the  question  of 
destination  be  affected  by  transshipment  at  Nassau,  if 
transshipment  was  intended,  for  that  could  not  break  the 
continuity  of  transportation  of  the  cargo."  "  A  transport- 
ation from  one  point  to  another  remains  continuous  so  long 
as  intent  remains  unchanged."  {Id,  p.  553.)  ^^  If  there  be 
an  intention  to  tend  the  goods  forward  to  an  unlawful  des- 
tination, the  continuity  of  the  voyage  will  not  be  broken," 
by  transshipment,  &c.,  (p.  554.)  And  the  right  of  a 
neutral  to  sell  contraband  of  war,  to  either  belligerent,  and 
to  carry  between  its  own  ports  for  that  purpose,  free  from 
liability  to  capture,  is  expressly  recognized,  ( pp,  551, 552.) 
In  The  Peterhoff,  (5  WaUace,  59,)  the  court  says :  **  It  is 
true  that  even  these  goods"  (contraband  of  war  seized  on 
a  voyage  to  Matamoras)  '<  if  really  intended  for  sale  in  the 
market  of  Matamoras,  would  be  free  of  liability,  for  con- 
traband may  be  transported  by  neutrals  to  a  neutral  port, 
if  intended  to  make  part  of  its  general  stock  in  trade." 
Now  the  facts  of  the  case  show :  1.  A  contract  of  the  de- 
fendants with  Governor  Brown  to  deliver  him  5000  suits  in 
Bermuda.  2.  A  contract  by  the  plaintifis  to  send  to  Bermuda 
similar  goods.  The  plaintiffs  or  defendants  were  to  have 
nothing  to  do  with  Mending  beyond  Bermuda.  The  case  is 
Vol.  LVI.  20 
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contract"  The  principle  is  familiar  in  respect  to  infancy, 
usury,  statute  of  limitations,  &c.  {Story  on  BiUsy  §  182.) 
We  only  cite  the  above  as  showing  that  it  applies  to  cases 
of  this  kind.  (6.)  On  the  ground  that  it  was  an  entire 
new  contract,  having  no  connection  with  the  old,  and  sup- 
ported as  to  consideration  by  the  delivery  of  the  order  for 
the  goods.  {Faikney  v.  ReyTwus^  4  Burr.  2069.  Petrie  v. 
Hannay^  3  Term,  Rep,  418.  Story  on  Conflict  Laws,  §§  248, 
249,  250.  Armstrong  v.  Toler,  11  Wheat,  262,  268,  269.) 
Ill  Faikney  v.  Beynotis,  the  plaintifi'  and  one  Richardson 
were  jointly  concerned  in  certain  illegal  transactions  which 
resulted  in  a  loss ;  plaintiff  paid  the  whole  loss,  and  took 
a  bond  from  Richardson  and  the  defendant  Reynous,  for 
Richardson's  share.  It  was  held  by  Lord  Mansfield  and  a 
full  bench,  that  the  plaintiff  could  recover  on  the  ground 
of  a  new  contract.  The  other  cases  above  are  similar. 
Most  of  the  cases  on  this  point  are  collected  in  Armstrong 
V.  Tolery  (supra,)  The  evidence  in  this  case  establishes 
such  a  subsequent  contract.  The  court  below  held  that 
this  new  arrangement  did  not  purge  the  original  transac- 
tion of  its  turpitude.  The  decision  of  the  court  was  a  non- 
suit on  the  whole  evidence.  In  discussing  its  correctness 
we  have  a  right  to  assume  every  question  of  fact  as  strongly 
in  our  favor  as  the  jury  would  be  warranted  in  finding, 
i.  e.  every  fact  as  to  which  a  verdict  so  finding  would  not 
be  reversed  as  against  evidence.  Now,  if  it  be  claimed  by 
the  respondents  that  this  new  arrangement  was  not  fully 
carried  out,  as  seems  to  have  been  in  the  mind  of  the  court, 
and  that  the  plaintiffs  revoked  the  order  for  the  goods,  there 
are  two  answers:  1.  On  the  evidence,  it  was,  to  say  the 
least,  a  fair  question  for  the  jury  whether  the  revoking 
order  was  not  itself  revoked  so  soon  as  complained  of.  If 
a  fair  question  for  the  jury,  we  have  a  right  on  this  mo- 
tion for  a  nonsuit  to  assume  it  in  our  favor;  if  we  so  assume 
it,  then  the  new  arrangement  was  fully  carried  out  2.  If 
not  carried  out,  that  simply  constitutes  a  breach  of  the 
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new  arrangement  or  contract  It  in  no  way  revives  the 
alleged  taint  of  the  old  contract.  So  soon  as  this  new 
arrangement  was  made,  it  was  a  fall,  complete  contract. 
The  plaintifts  gave  a  delivery  order  for  the  goods ;  the  de- 
fendants agreed  to  pay  this  sum.  That  was  a  new  contract, 
finuhedj  completed*  Is  it  not  idle  to  say  that  a  failnre  by  one 
party  to  carry  it  out,  could  unmake  it,  absolutely  avoid  it, 
so  as  to  revive  the  alleged  taint  that,  by  it,  had  been  destroy- 
ed ?  Will  courts  seek  to  revive  taints,  rendering  contracts 
technically  invalid,  against  the  honest  equity  of  the  trans- 
action? (e.)  On  inspection,  too,  the  so-called  revoking 
the  delivery  order,  is  no  breach  even  of  the  new  arrange- 
ment or  contract  The  new  arrangement  was  virtually  a 
sale  of  goods  for  an  agreed  price,  payable  on  delivery. 
The  plaintiffs  had  delivered  a  delivery  order ;  the  defend- 
ants had  not  paid  as  they  had  agreed.  The  plaintiffs,  by  the 
alleged  revocation,  simply  refused  to  deliver-without  pay- 
ment 

Edward  T.  BartUtt^  for  the  respondents. 

I.  There  was  no  such  new  agreement  between  the  par- 
ties as  to  purge  the  original  transaction  of  that  turpitude 
which  induces  the  courts  of  this  State  to  refuse  to  sustain 
any  action  to  enforce  it. 

1.  Even  if  the  original  contract  was  not  illegal  and 
wholly  void,  the  testimony  shows  beyond  all  question  that 
the  ruling  of  the  learned  justice,  at  the  circuit,  was  en- 
tirely correct,  and  fully  sustained  by  the  evidence.  It 
appears  by  the  testimony  of  the  defendant  S.  B.  Kahn- 
weiler,  that  the  defendant  had  informed  the  plaintiffs  that 
he  would  pay  any  balance  due  them  on  the  joint  account 
transaction,  if  they  would  allow  him  his  proper  credits 
from  the  State  of  Q-eorgia.  It  appears,  however,  that  the 
promise  relied  on  was  wholly  without  consideration,  and 
made  to  the  father  of  one  of  the  plaintiffs.  It  further 
appears,  that  if  the  alleg>ed  new  promise  had  auy  consider- 
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ation,  it  was  that  the  plaintiff  should  credit  on  the  note 
all  the  payments  received  from  the  State  of  Georgia,  and 
also  deliver  to  the  defendants  the  goods  in  store  atNassan. 
The  order  in  favor  of  the  defendants  for  one  half  the  goods 
on  joint  account  at  ITassau,  was  delivered  to  the  defendants 
on  demand,  and  was  afterwards  revoked  by  order  of  the 
plaintifis.  If  this  agreement  on  the  part  of  the  defendants 
was  not  illegal,  it  was  nothing  more  than  an  executory 
accord ;  for  the  plaintiffs,  as  a  condition  precedent  to  p«cy- 
ment  by  the  defendants,  were  bound  not  only  to  deliver 
the  goods  on  the  JS'assau  order,  but  to  render  an  account  of 
payment  from  the  State  of  Georgia,  and  apply  the  same  on 
the  note  in  suit.  This  they  never  did,  although  it  appears 
from  the  testimony  that  payments  were  made  on  this  con- 
tract. Also,  that  the  plaintiffs  received  from  £1000  to 
£1500  on  damaged  goods,  which  were  part  of  this  very 
contract.  The  whole  case  on  this  point  goes  to  show  that 
if  the  contract  had  been  legal  it  would  have  been  impossi- 
ble for  the  defendants  to  pay  the  balance  due  until  after  a 
final  adjustment  of  the  account  and  proper  application  of 
credits.  It  is  submitted,  therefore,  1st.  There  was  in  this 
case  not  even  an  executory  accord  binding  upon  the  par- 
ties, for  the  reason  that  the  alleged  promise  was  wholly 
without  consideration.  2d.  That  if  there  was  an  executory 
accord  binding  upon  the  parties,  the  plaintiffs  have  failed 
to  perform  on  their  part,  and  the  parties  are  consequently 
remitted  to  their  rights  on  the  original  contract 

2.  The  foregoing  argument  is  based  entirely  upon  the 
theory  that  the  original  contract  between  the  parties  is 
valid.  It  is,  however,  submitted  that  the  original  contract 
is  illegal  and  void.  It  is  a  contract  which  never  had  any 
life ;  it  is  malum  in  se  ;  it  violates  every  principle  of  public 
law  and  public  policy,  and  is  absolutely  void.  It  would 
be  a  manifest  absurdity'  to  hold  that  the  criminals  who 
enter  into  an  agreement  which  the  law  says  is  null  and 
void,  can  by  any  subsequeni  act  of  their  own  concerning 
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the  same  subject  matter,  and  looking  to  the  carry ing  out 
of  the  same  illegal  transaction,  breathe  life  and  vitality 
into  that  which  the  law  says  never  had  any  existence. 
This  is  illustrated  by  the  familiar  example  of  a  debt  secured 
by  a  usurious  note.  The  taint  of  usury  in  that  case  affects 
all  continuations,  renewals,  new  securities,  &c.,  given  for 
such  debt.  {Preston  v.  Jacksony  2  Stark,  237.  Pickering  v. 
Bankfy  Forrest's  Bep.  72.  Ohapman  v.  Blaek,  2  B.  &  Aid. 
589.  CappeU  v.  fiaff,  7  Wall.  542.  Bridge  v.  Hubbard, 
15  Mass.  R.  96.  Marsh  v.  Martindale,  3  Boa.  dk  Pul.  154. 
Walker  v.  Bank  of  Washington,  3  How.  U.  S.  62.  Powell  y. 
Waters,  8  Gowen,  685.  Beed  v.  Smith,  9  id.  647.  Tuthill  v. 
Davis,  20  John.  285.  Jackson  v.  Packard,  6  Wend.  415. 
Steele  v.  Whipple^  2\  id.  103.)  And  many  other  American 
authorities.  All  the  other  authorities  are  uniform  on  the 
point  that  every  subsequent  agreement  is  void  which  seeks 
to  carry  out  the  original  usurious  transaction.  Subsequent 
securities  can  only  be  rendered  valid  by  purging  the  con- 
tract of  the  usury.  In  the  case  of  usury,  a  loan  at  legal  in- 
terest is  valid,  and  the  new  security  being  for  the  carrying 
out  of  that  part  of  the  contract  which  is  lawful,  is  a  contract 
binding  in  law.  But  in  the  case  at  bar  there  can  be  no  such 
purging  of  the  original  contract,  for  the  reason  that  the 
whole  subject  matter  of  the  contract  is  unlawful,  and  every 
obligation  springing  from  it  is  absolutely  void. 

3.  The  new  promise,  if  any  existed,  is  not  before  the 
court.  The  action  is  on  the  original  note,  and  not  on  the 
new  promise. 

'  U.  The  agreement  between  the  plaintiffs  and  defendants, 
and  the  promissory  note  upon  which  this  action  is  brought, 
and  which  was  given  in  performance  of  the  contract,  are 
both  void  by  the  law  of  nations. 

The  argument  under  this  point  rests  upon  the  theory 
that  the  plaintiffs  were  Englishmen,  or  permanent  resi- 
dents of  Great  Britain,  and  therefore  to  be  regarded  as 
neutrals,  and  judged  by  the  law  applicable   to  neutrals. 
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See  opinion  of  Chase,  Ch.  J.,  in  Shartridge  f  Co.  v.  ifa- 
8oni  (delivered  at  Raleigh,  North  Carolina,  June  17th, 
1867.)  From  that  opinion,  it  appears  that  the  Supreme 
Court  of  the  United  States  has  held  that  foreigners,  in 
their  intercourse  with  the  insurgents,  during  the  late  re- 
bellion, must  be  governed  by  international  law  as  applied 
to  the  rights  and  duties  of  neutrals.  It  therefore  being 
settled  that  the  rebels  were  belligerents,  as  between  the 
loyal  people  of  the  United  States  and  foreigners,  there  is 
but  one  question  under  this  point :  What  are  the  rights 
and  liabilities  of  neutrals  in  the  time  of  war  ?  1.  It  is  sub- 
mitted that  by  the  law  of  nations  it  is  unlawful  for  a  neu* 
tral  to  trade  with  a  belligerent  in  contraband  of  war,  and 
that  any  contract  entered  into  between  a  neutral  and  a 
belligerent  for  that  purpose  is  void,  and  the  said  contra- 
band goods  are  subject  to  confiscation  by  either  contending 
power  against  whom  they  were  to  be  used.  Says  Vattel,  in 
his  Law  of  Nations,  page  332 :  ^'  Let  us  therefore  examine 
in  what  consists  that  impartiality  which  a  neutral  nation 
ought  to  observe :  Ist.  To  give  no  assistance  when  there  is 
no  obligation  to  give  it.  2d.  Nor  voluntarily  to  furnish 
troops,  arms,  ammunition,  or  anything  of  direct  u»e  in  war.** 
Vattel,  in  his  seventh  chapter,  in  which  he  treats  of  the 
rights  of  neutrals,  lays  down  the  law,  from  which  no  civil- 
ized nation  has  ever  dissented,  that  a  neutral  may  trade 
with  a  belligerent  in  all  kinds  of  goods  except  commodities 
particularly  useful  in  war,  and  known  as  contraband  goods. 
Contraband  goods  are,  however,  subject  to  confiscation, 
and  such  seizure  is  deemed  by  the  law  of  nations  no  insult 
to  the  nation  from  whence  they  came,  for  if  the  sovereign 
of  the  citizen  oflfending  undertake  to  protect  him,  such 
conduct  would  be  tantamount  to  his  furnishing  the  enemy 
with  the  goods,  himself.  (  Vattel  on  Neutrah^  ch.  7.  1  Kent* 9 
Com.  lee.  7.)  In  Ludlow  v.  Bowne  ^  Eddy.  (1  John.  3,)  says 
Justice  Tompkins:  *'It  cannot  be  denied  that  a  neutral 
may,  without  contravening  any  established  principle  of 
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the  law  of  nations,  carry  on  commerce  with  either  of  the 
belligerent  parties,  in  the  same  manner  and  to  the  same 
extent,  as  in  time  of  peace,  except  in  articles  contraband 
of  war,  or  to  a  blockaded  port.*' 

Sajs  Mr.  Justice  Spencer,  in  the  same  case,  at  page  6: 
^'  By  the  law  of  nations  a  neutral  has  a  right,  with  the  ex- 
ception of  contraband  goods,  and  going  to  a  blockaded 
port  to  supply  the  belligerent'' 

2d.  The  contract  in  question,  by  its  very  nature,  con- 
templated a  violation  of  the  law  of  blockade.  Says  Chan- 
cellor Kent:  ^^A  neutral  may  also  forfeit  the  immunities 
of  his  national  character  by  violations  of  blockade,  and 
among  the  rights  of  belligerents  there  is  none  more  clear 
and  incontrovertible,  or  more  just  and  necessary  in  the 
application,  than  that  which  gives  rise  to  the  law  of  block- 
ade." Bynkershoeck  says  it  is  founded  on  the  principle 
of  natural  reason  as  well  as  on  the  usages  of  nations;  and 
Grotius  considers  the  carrying  of  supplies  to  a  besieged 
town  or  a  blockaded  port  as  an  o£Pense  exceedingly  aggra- 
vated and  injurious.  They  both  agree  that  a  neutral  may 
be  dealt  with  severely ;  and  Vattel  says,  "  he  may  be 
treated  as  an  enemy."  (1  Kent*8  Com.*144.  See  aho  Vat- 
teVs  Law  of  Natwm^  p.  339,  n,  159.)  It  appears  that  the 
parties  had  full  knowledge  of  the  existence  of  the  block- 
ade, and  that  the  uniforms  furnished  were  to  be  used  in 
the  rebel  ari^iy, 

m.  A  contract  founded  upon  transactions  in  violation 
of  the  laws  of  the  United  States  can  furnish  no  lawful  cause 
of  action,  and  the  courts  of  this  country  will  not  enforce 
a  demand  so  tainted. 

It  is  immaterial  that  the  plaintifi*  is  a  foreigner,  or  had  no 
notice  of  the  law,  or  of  the  facts  on  which  it  is  to  operate. 
{Gambioso  v.  Maffet,  3  Wash.  U.  S.  C.  0.  98.)  The  contract 
in  question  was  in  violation  of  the  constitution  of  the 
United  States,  as  the  supreme  law  of  the  land,  of  the 
proclamations  of  the  President  of  the  United  States  estab- 
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lishing  the  blockade,  and  of  certain  acts  of  congress  pro- 
hibiting commercial  intercourse,  and  therefore  cannot  be 
enforced  in  the  courts  of  this  country.  In  the  case  of  the 
Executors  of  Camhioso  v.  The  Assigns  of  Maffetj  a  bank- 
rupt, (3  Wash,  U.  S.  G.  0.  98,)  the  law  controlling  this  case 
is  clearly  laid  down.  Camhioso  and  Maffet  were  jointly 
interested  in  a  number  of  vessels  and  cargoes  shipped  to 
this  country,  upon  which  transactions  distinct  balances 
are  stated  in  favor  of  Camhioso  and  claimed  by  his  ex- 
ecutors in  this  action.  Maffet  was  an  American  citizen 
and  Camhioso  was  a  foreigner.  Under  laws  of  the  United 
States  nothing  could  protect  these  parties  from  the  payment 
of  alien  duties,  but  an  American  register  of  the  vessel. 
This,  however,  could  not  be  obtained,  in  consequence  of 
Camhioso  being  an  alien.  Maffet  concealed  the  fact  that 
Camhioso  was  an  alien,  and  obtained  registry  by  peijury. 
Under  the  register,  a  number  of  mercantile  transactions 
were  carried  on  by  M.  &  C,  on  which  this  claim  was  founded, 
for  a  considerable  balance,  in^  favor  of  Camhioso.  The 
court  held  that  a  claim  founded  on  a  fraud  of  the  laws  of 
impost  and  tonnage  cannot  be  enforced  in  the  United 
States  court,  and  the  fact  that  the  plaintiff  was  a  foreigner 
made  no  difference ;  his  associate  being  a  citizen  of  the 
United  States,  charged  him  with  a  knowledge  of  the  law. 
Also,  in  the  case  of  Cordon  v.  Mat/bin,  (4  Dall  298,)  which 
was  a  similar  case,  the  court  said:  "No  court  of  justice 
ii^  the  United  States  can  lend  its  aid  at  any  time  or  in  any 
degree  to  recover  a  debt  originating  in  a  source  so  forbid- 
den, so  foul,  and  so  pernicious."  Also,  in  the  case  of  Ihin- 
cansen  v.  McLare^  (4  DaU,  308,)  the  court  said :  "  Inasmuch 
as  the  plaintiff's  claim  to  the  ship  was  founded  upon  a 
transaction  in  fraud  of  the  positive  laws  and  public  policy 
of  the  United  States,  which  excluded  an  alien  from  any 
degree  of  interest  in  an  American  registered  vessel,"  his 
action  could  not  he  sustained  for  that  reason.  In  Wheeler 
V.  Russell^  (17  Mass.  R.  281,)  says  the  chief  justice :  "No 
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principle  of  law  is  better  settled  than  that  no  action  will 
lie  upon  a  contract  made  in  violation  of  a  statute  or  a 
principle  of  the  common  law."  {See  also  Springfield  Bank 
V.  Merriek,  14  Ma%8.  M.  322 ;  Bwsel  v.  De  Grand,  15  id.  39. 
B elding  v.  Pitkin,  2  Oaines,  149.) 

In  the  case  at  bar,  the  defendant  is  a  citizen  of  the 
United  States,  and  clearly,  within  the  principle^  above  laid 
down,  no  contract  made  by  him  in  violation  of  the  law  of 
the  United  States,  or  of  public  policy,  either  with  a  native 
of  this  country  or  a  foreigner,  can  be  enforced  in  the 
courts  of  this  country. 

rV".  The  note  in  suit  is  void  as  against  public  policy,  and 
cannot  be  enforced  in  the  courts  of  this  country.  1.  It 
would  seem  to  require  little  argument  to  establish  the 
above  proposition.  This  point  is,  indeed,  the  main  point 
in  the  case.  Laying  aside,  for  the  purpose  of  this  argu- 
ment, the  effect  upon  this  contract  of  the  law  of  nations, 
and  the  positive  statutory  enactments  of  the  United  States, 
we  are  met  by  the  broad  proposition  that  this  contract  can- 
not be  enforced  in  the  courts  of  this  country,  for  the  reason 
that  the  original  agreement  between  the  plaintiff  and  de- 
fendants (reciting,  as  it  does,  that  it  is  made  for  the  pur- 
pose of  carrying  out,  on  joint  account  between  the  parties, 
a  certain  contract  made  by  the  defendants  with  Governor 
Brown,  of  Georgia,  to  furnish  troops  in  active  service 
against  the  government  of  the  United  States  with  uni- 
forms,) is  absolutely  illegal  and  void  as  against  public 
policy.  The  contract  is  not  merely  malum  prohibitum,  but, 
viewed  in  the  light  of  public  law  and  public  policy,  is 
malum  in  se.  It  would  be  difficult  to  name  a  contract 
which  would  be  regarded  by  the  courts  of  this  country  as 
malum  in  se,  if  the  one  under  consideration  is  not  just  sach 
a  contract.  Here  two  parties,  one  a  citizen  of  the  United 
States,  deliberately  affix  their  names  to  a  written  instru- 
ment wherein  they  agree  to  put  their  joint  capital  and 
serv^ces  together  in  furnishing  aid  and  comfort  to  the 
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enemies  of  the  republic,  at  a  time  and  under  circumstances 
which  characterizes  the  parties  as  guilty  of  one  of  the 
darkest  offenses  in  the  catalogue  of  crime.  Both  were 
aiders  and  abettors  of  traitors.  The  plaintiffs  were  violat- 
ing every  law  of  neutrality,  and  the  defendants  were  com- 
mitting the  gravest  offense  that  a  citizen  can  commit — trea- 
son. And  yet  these  parties  come  into  the  courts  of  this 
State,  and  presenting  their  past  record,  ask  your  honors  to 
aid  them  in  carrying  out  a  contract  which  cannot  stand 
for  one  moment  in  the  loyal  tribunals  of  this  country. 
How  much  stronger  is  the  case  at  bar  than  the  ordinary 
cases  with  which  the  books  are  filled,  of  contracts  void  as 
against  public  law  or  public  policy.  In  this  case  there 
was  a  direct  attack;^  upon  the  national  life ;  in  other  cases 
but  a  comparatively  slight  offense  was  committed  in  the 
violation  of  the  ordinary  statutes  of  the  land,  or  the  prin- 
ciples of  public  policy,  yet  in  all  these  cases  is  the  doctrine 
sternly  enforced,  that  actions,  founded  upon  such  contracts, 
cannot  be  heard  in  the  courts.  {Burt  v.  Place,  6  Cowen, 
431.  Daimouth  v.  Bennett^  15  Barh.  641.  Staples  v.  Gould, 
5  Seld,  520.  Nellis  v.  Clark,  4  Hill,  424,  30  How.  135.) 
The  following  authorities  establish  the  point  that  contracts 
which  are  simply  against  public  policy  cannot  be  sustained. 
{Fuller  v.  Dame,  18  Pick,  472.  Hatzfield  v.  Gulden,  7 
Watts,  152.  Cleppingen  v.  Hephaugh,  5  Watts  ^  Sergt  315. 
Wood  v.  McOarr,  6  Dana,  366.  Hunt  v.  Test,  8  Ala.  R,  719. 
Commonwealth  v.  Callaghan,  2  Virginia  E.  460.  Marshall  v. 
Bait,  ^  0,  Railroad  Co,,  16  How.  U,  S,  Rep.  314.)  2.  This 
case  is  clearly  within  the  principle  laid  down  by  the  English 
authorities,  and  adopted  by  the  Court  of  Appeals  in  this 
State  in  the  case  of  Tracy  v.  Talmage,  (14  N,  T.  Rep.  162,) 
where,  in  passing  upon  the  question  of  illegal  contracts, 
it  was  held  that  the  mere  knowledge  of  the  fact  that  the 
goods  were  to  be  used  for  an  illegal  purpose  did  not  pre- 
vent the  seller  from  recovering;  but  he  is  prevented  only 
where  he  takes  an  actual  part  in  the  illegal  adventure. 
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(Biggs  v.  Lawrence^  3  T.  B.  454.  Chiga%  v.  Pefndhma^  4  id, 
466.  Waymell  v.  Beed^  5  tid.  599.  Pelleeat  v.  Angell^  2  CVotti. 
Jlfee«.  ^  jBo«.  311.  Lightfoot  et  al.  v.  Tenant,  1  Bon.  ^  Pull. 
551.  Cannan  v.  Bryce^  3  5am.  ^  -4.W.  179.  MeKinnell  v. 
£oiin«on,  3  ilfee«.  ^  TTeb.  434.)  In  the  last  case  Lord 
Abinger  says:  "This  principle  is,  that  the  repayment  of 
money  lent  for  the  express  purpose  of  accomplishing  an 
illegal  object,  cannot  be  enforced." 

The  application  of  this  principle  to  the  case  at  bar  is 
clear.  If  the  plaintifis  had  simply,  as  Englishmen,  sold 
any  yticle  of  trade  to  some  agent  of  the  Southern  Con- 
federacy, with  the  full  knowledge  that  it  was  to  be  used 
for  an  unlawful  purpose,  they  would  not  come  under  this 
rule,  (although  such  a  contract  could  not  be  enforced  in  our 
courts ;)  but  here  the  money  was  advanced  on  a  contract 
for  the  express  purpose  of  accomplishing  what  the  courts 
of  this  country  must  regard  an  illegal  object  There  is  no 
rule  of  law  under  which  these  plaintiffs  can  recover.  This 
is  a  case  where  the  parties  stand  in  pari  delictOy  and  neither 
of  them  are  allowed  to  appeal  to  the  courts  for  aid ;  the 
maxim  portior  est  conditio  d^endentis  must  govern.  This 
being  a  case  where  the  contract  is  malum  in  «e,  the  court 
will  not  interfere  to  relieve  either  party  from  any  of  its 
consequences.  (Tracy  v.  Tallmagcj  14  N.  Y.  Bep.  181.) 
In  the  case  just  cited.  Judge  Selden  says :  "  The  cases  in 
which  the  courts  will  give  relief  to  one  of  the  parties,  on 
the  ground  that  he  is  not  in  pari  delicto^  form  an  inde- 
pendent class,  entirely  distinct  from  those  cases  which^ 
rest  upon  a  disaffirmance  of  the  contract  before  it  is  exe- 
cuted. It  is  essential  to  both  classes  that  the  contract  be 
merely  malum  prohibitum.  If  malum  in  se^  the  courts  will 
in  no  case  interfere  to  relieve  either  party  from  any  of  its 
consequences.  But  where  the  contract  neither  involves 
moral  turpitude  nor  violates  any  general  principle  of  pub- 
lic policy,  and  money  or  property  has  been  advanced  upon 
it,  relief  will  be  granted  to  the  party  making  the  advance. 
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Ist.  Where  he  is  not  in  pari  delicto,  2d.  In  some  cases 
where  he  elects  to  disaffirm  the  contract  while  it  is  execu- 
tory.'' It  is  under  the  first  class  of  cases  that  plaintifis 
are  allowed  to  recover  hy  reason  of  statutes  made  for  the 
protection  of  one  class  of  persons  against  the  fraud, 
oppression  or  chicanery  of  another  class.  {Smith  v.  Brom- 
ley, Doug.  670,  note,)  And  under  the  second  class  the 
courts  will  aid  parties  in  di^saffirming  a  contract  where  it 
is  not  malum  in  ae.  The  case  at  bar  is  clearly  not  within 
either  class  of  cases  where  the  court  will  grant  relief,  for 
two  reasons :  l8.t.  The  contract  is  malum  in  se.  2(L  The 
action  is  not  to  disaffirm  the  contract,  but  to  enforce  it. 

Y.  If  the  main  position  in  the  case  is  well  taken,  it 
cannot  be  necessary  to  examine  the  exceptions  interposed 
by  the  plaintiffs'  counsel  to  the  admission  of  evidence. 

By  the  Court,  Brady,  J.  We  held,  upon  the  argument 
of  the  appeal  herein,  that  the  note  in  suit  could  not  be 
enforced,  because  the  agreement  of  which  it  formed  a  part, 
or  to  which  it  related,  was  void,  and  reserved  the  question 
whether  the  defendants  had  nevertheless,  by  a  new  and 
valid  consideratioD,  incurred  the  liability  to  pay  the  note, 
or  the  amount  for  which  it  was  given. 

The  parties  hereto  were  engaged  in  furnishing  uniforms 
to  the  so-called  Confederate  States,  and  after  the  termina- 
tion of  the  war,  had  interviews  in  reference  to  their  ac- 
counts, which  did  not  result  to  the  satisfaction  of  the 
defendants,  but  in  one  of  which  the  defendants  promised 
to  pay  whatever  amount  remained  unpaid  of  the  note  in 
suit,  after  the  allowance  by  the  plaintiffs  of  certain  credits 
which  the  defendants  claimed  should  be  made.  That 
promise  was  not  perfected  or  made  absolute  by  the  allow- 
ance of  the  credits ;  and  the  condition  upon  which  it  rested 
not  having  been  performed,  it  acquired  no  vitality.  It  ap- 
pears, however,  that  at  the  time  it  was  made,  the  defendants 
demanded  an  order  for  one  half  of  the  clothing  which  had 
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been  made  for  the  Confederate  States,  tinder  the  arrange- 
ment existing  between  them,  but  which  had  not  been  de- 
livered. The  order  was  given  and  presented,  but  not 
honored  in  full,  the  plaintiffs  having  countermanded  it, 
on  the  defendants'  neglect  to  pay  the  note.  There  is  evi- 
dence in  the  case,  that  subsequently  the  plaintiffs  revoked 
the  countermand,  and  advised  the  defendants  of  it,  although 
such  notice  is  denied  by  the  defendants.  There  is,  how- 
ever, no  proof  that  the  defendants,  on  receiving  the  order, 
and  in  consideration  thereof,  promised  to  pay  the  note. 
The  promise  to  pay,  and  the  demand  of  the  order,  though 
forming  a  part  of  the  same  interview,  were  different  in- 
cidents. The  defendants  appear  to  have  insisted  that  the 
whole  of  the  note  was  not  due,  and  to  have  expressed  a 
willingness  to  pay  whatever  waa  due,  after  the  application 
of  credits  which  should  be  made  to  the  account  in  their 
favor ;  and  .the  demand  of  the  goods  appears  to  have  been 
the  exercise  of  a  right  founded  upon  the  payment  received 
by  the  plaintiffs  on  account  of  them,  and  the  intention  of 
the  defendants  to  pay  any  balance  relating  to  them  which 
might  exist.  In  other  words,  that  the  goods  which  were 
the  subject  of  a  joint  enterprise,  having  been  in  part  paid 
for  by  joint  funds,  were  joint  property,  and  not  covered 
entirely  by  the  advances  of  the  plaintiffs. 

For  these  reasons  the  justice  presiding  at  the  trial  was 
justified  in  deciding  that  no  new  arrangement  had  been 
made  and  carried  out,  which  purged  the  original  trans- 
action of  its  turpitude,  and  the  judgment  must  be  affirmed. 
These  views  expressed  in  reference  and  in  response  to  the 
point  made  by  the  plaintiffs,  render  it  unnecessary  to  con- 
sider whether  such  a  contract  as  this  case  presents  could 
be  enforced,  under  any  circumstances,  in  the  courts  of  this 

State. 

Judgment  affirmed. 

[Nbw  Yobk  Gbnbbal  Tbbk,  April  4, 1870.    Jfi^mAaf/t,  O0O,  0,  Barnard  and 
Brady,  Jnstioes.] 
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As  respects  water-borne  goods,  the  geDeral  role  is  well  settled,  that  a  de- 
livery on  the  wharf,  at  a  proper  time,  with  notice  to  the  consignee,  dis- 
charges the  carrier. 

Where  the  duties  on  dutiable  goods  are  not  paid,  of  necessity  under  the  acts 
of  congress  and  the  treasury  regulations  of  the  port  of  New  Tork,  made 
pursuant  thereto,  the  custom-house  officers  are  the  only  persons  authorized 
to  receive  such  goods  on  the  wharf. 

When  they  do  so  receive  them,  whether  unladen  in  the  day  or  night-time,  the 
liability  of  the  carrier  terminates. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  value  of  a  case 
of  merchandise  shipped  on  board  the  defendants'  steamer 
^^  Edinburgh^''  at  Liverpool,  England,  in  the  month  of 
February,  1866,  under  a  bill  of  lading  given  by  the  de- 
fendants therefor.  By  this  bill  of  lading  the  defendants 
undertook  to  transport  23  cases  of  merchandise  to  New 
York,  and  deliver  the  same  at  that  port,  to  the  plaintifl^ 
the  consignee  of  said  merchandise.  These  cases  were 
marked  J.  Y.,  and  numbered  from  1587  to  1609,  consec- 
utively. They  were  all  delivered,  excepting  the  one  num- 
bered 1609,  which  latter  case  was  either  lost  from  the 
defendants'  wharf  or  wrongly  delivered,  after  being  landed 
from  the  vessel,  and  before  the  plaintifi'had  an  opportunity 
of  receiving  the  same.  ^ 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
referee,  which  acccompanies  his  report,  as  follows : 

The  Edivhurghj  with  a  large  miscellaneous  cargo  for 
different  consignees,  including  the  23  cases  for  the  plain- 
tiff, arrived  at  the  port  of  New  York  on  the  Ist  of  March, 
1866.  She  commenced  discharging  on  the  6th  of  March, 
at  10  A.  M.,  and  continued  doing  so  until  6  p.  m.  Resumed 
on  the  7th,  at  7  a.  m.,  and  continued  until  6  p.  m.  On  the 
8th,  began  at  7  a.  m.,  and  kept  on  until  2  a.  m.  the  next 
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day.  On  the  9th,  from  7  a.  m.  until  3J  p.  m.,  when,  her 
inward  cargo  being  discharged,  she  commenced  taking  in 
her  return  cargo.  The  invoices  for  the  respective  con- 
signees were  not  discharged  separately  and  distinctly,  but 
the  goods  came  out  promiscuously  and  irregularly,  as  they 
were  reached.  According  to  the  testimony  of  Mr.  Mills, 
a  clerk  of  the  defendants,  the  23  cases  marked  J.  Y.  came 
out  of  the  ship  on  the  8th  of  March,  but  at  what  hour  he 
does  not  state  or  specify.  They  were  landed  on  a  wharf 
or  pier  No.  44,  North  river,  leased  by  the  defendants,  and 
used  by  them  exclusively.  After  being  landed,  they  were 
checked  by  Mr.  Mills,  acting  in  behalf  of  the  ship,  and  also 
by  a  custom-house  officer  in  attendance,  whose  duty  it  was  to 
direct  where  the  goods  should  be  sent,  in  accordance  with 
the  entry  previously  made,  and  the  permit  granted  there- 
on. The  cases  were  entered  for  warehousing,  and  bonded 
warehouse  No.  286  Water  street  was  designated  as  the 
warehouse  to  which  they  should  be  sent  In  addition  to 
Mr.  Mills,  whose  duty  it  was  to  check  the  cargo  as  it  came 
over  the  ship's  sides  on  to  the  wharf,  in  view  of  himself 
and  the  revenue  oflScer,  and  whose  supervision  did  not  ex- 
tend any  further,  the  defendants  had  a  delivery  clerk,  Mr. 
Whittaker,  whose  duty  it  was  to  superintend  the  delivery 
of  goods  to  the  cartmen  who  carried  them  away  from  the 
pier.  Mr.  Whittaker  had  been  in  the  defendants'  em- 
ployment for  several  years,  and  was  assigned  to  the  re- 
sponsible post  which  he  filled  on  account  of  his  experience. 
He  occupied  a  little  office  outside  of  the  gate,  near  the 
wharf.  It  was  his  general,  if  not  uniform,  practice  to 
take  receipts  from  the  boss  cartmen  for  the  goods  carted 
by  them  and  their  men  as  they  left  the  pier.  He  was  fur- 
nished by  the  defendants  with  printed  blank  receipts, 
which  he  filled  in  with  the  marks  and  numbers  of  the 
packages  put  on  the  carts,  and  to  these  he  took  the  signa- 
tures of  the  boss  cartmen  and  filed  them  away.  Such  a 
Vol.  LVI.  21 
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receipt,  dated  March  8th  and  9th,  for  twenty-two  (22)  of 
the  twenty-three  (23)  packages,  he  produced  on  the  trial. 
For  the  twenty -third  case,  No.  1609 — the  case  in  dispute — 
he  had  no  receipt;  Cole,  the  plaintiff's  cartman,  having 
denied  that  he  or  any  of  his  men  had  ever  received  it 
Cole  was  a  duly  authorized  or  badged  cartman,  and  had 
for  many  years  been  in  the  habit  of  carting  away  from  the 
pier  goods  consigned  to  the  plaintiff;  he  was  recognized 
by  all  parties  as  the  person  who  was  entitled  to  take 
charge  of  the  plaintiff's  cases^  and  no  one  interfered  with 
the  perfornaance  by  him  of  that  duty.  The  mark  J.  T. 
was  a  well  known  mark  of  the  plaintiff's  goods,  and  the 
exclusive  right  of  Cole,  as  the  plaintiff's  representative,  to 
cart  packages  of  that  mark,  was  conceded  by  Brewer,  an 
official  custom-house  cartman,  and  by  all  other  parties  on 
the  wharf  and  about  the  ship. 

The  referee  found  that,  upon  the  arrival  of  said  vessel, 
the  defendants  only  delivered  twenty-two  of  said  boxes  so 
received  by  them  at  Belfast,  and  failed  to  deliver  the  re- 
maining box  of  merchandise  to  the.  plaintiff.  That  the 
plaintiff  paid  to  the  defendants  the  freight  so  required  to 
be  paid  on  the  said  twenty-three  boxes  of  merchandise. 
That  the  value  of  the  box  of  merchandise  which  the  de- 
fendants failed  and  neglected  to  deliver  to  said  plaintiffs 
was,  on-  the  27th  day  of  June,  1866,  the  sum  of  ^76.88. 
And  that  the  plaintiff  was  entitled  to  recover  that  sum, 
with  interest  and  costs,  of  the  defendants. 

Judgment  having  been  entered  upon  the  referee's  re- 
port, the  defendants  appealed. 

J.  W,  Oerard^  Jr,^  for  the  appellants. 

L  The  legal  obligations  of  a  carrier  by  water,  of  ocean 
borne  goods,  are  not  the  same  as  those  of  a  land  or  inland 
water  carrier,  but  are  as  follows :  1st.  To  give  reasonable 
notice  of  the  arrival  and  unlading  of  the  vessel.  2d.  To 
deposit  the  goods  at  the  usual  wharf,  or  at  some  other 
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proper  place.  3d.  The  goods  thereupon,  when  discharged 
on  the  wharf,  are  considred  as  legally  delivered,  and  the 
carrier's  farther  responsibility  for  their  care  is  removed. 
The  above  principles  of  commercial  law  are  established  in 
the  following  cases,  and  was  the  recognized  law  and  custom 
of  the  port  The  contract  is  merely  to  carry  from  port  to 
port,  not  to  be  storekeepers  or  land  carriers.  (The  ship 
OraftoUy  OlcoU's  Admiralty  Rep,,  BettSy  c/.,  43.  Field  v. 
Lovett  Peacock.)  See  also  opinion  of  Betts,  from  manu- 
script Book  of  Decisions,  No.  27,  p.  49 ;  in  which  case, 
Betts,  J.,  held  that  even  a  purloining  of  a  part  of  the  cargo 
by  an  officer  of  the  ship  after  it  was  delivered  on  the  wharf, 
would  not  render  the  ship  liable.  {Kennedi/  v.  Dodgcy  1 
Ben.  Bis.  Court  Rep.  311.  Cope  v.  Cordova,  1  Rawle,  Penn. 
Rep.  203.  Edwards  on,  Bailments,  532-4.  Story  on  Bail- 
ments, §§  644,  545.  Richardson  v.  Ooddard,  23  How.  TJ.  S. 
28.  Angell  on  Carriers,  §§  310,  311.  Northern  v.  Williams, 
6  La.  Rep,  578.  The  Norway,  reported  12  Law  Times,  N  S. 
Ely  V.  New  Haven  Steamboat  Co.,  63  Barb.  207.)  The  cases 
quoted  by  the  plaintiff  contrary  to  these  principles,  have 
relation  solely  to  goods  carried  by  rail  or  on  inland  water, 
and  have  no  application  to  ocean  carriers.  The  above  be- 
ing the  established  law  as  well  as  the  commercial  usage  of 
the  port,  the  defendants'  liability  for  this  case  was  removed, 
afl^er  knowledge  of  the  time  of  arrival  and  discharge  of  the 
vessel  was  brought  home  to  the  plaintiff,  or  to  the  custom 
authorities,  who  the  plaintiff,  by  entering  the  goods  in 
bond,  thereby  delegated  as  his  substitutes  to  receive  and 
care  for  the  goods.  Such  knowledge  was  brought  home, 
n.  Although  the  above  delivery  at  the  defendants* 
wharf,  after  notice  brought  home  to  the  consignees,  or 
their  delegates,  was  a  sufficient  delivery  in  law,  the  defend- 
ant has  gone  further,  and  proved  an  actual  physical  delivery 
of  all  the  cases  to  the  custom-house  receivers  on  the  wharf, 
whose  duty  it  was  by  law  to  receive  goods  on  which  duty 
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had  not  been  paid.  This  testimoDy  is  not  contradicted  or 
disputed,  and  must  be  assumed  as  absolutely  true. 

The  treasury  regulations,  being  made  under  laws  of  the 
United  States,  are  part  of  the  law  of  the  land  and  custom 
of  the  port,  and  as  such  are  presumed  to  be  known  to 
the  plaintiff,  an  importing  merchant.  {Redfield  on  Garriera^ 
§  219.)  These  laws  and  regulations  make  the  custom 
officers  the  legal  custo  dians  of  the  goods  from  the  time  of 
their  being  placed  on  the  dock ;  and  possession  is  to  be 
immediately  taken  by  them,  and  held  until  the  duties  are 
paid.  The  plaintiff,  by  electing  not  to  pay  the  duties, 
delegated  the  right  to  the  United  States  as  his  agents, 
under  the  law,  to  receive  the  goods,  and  delivery  to  them 
was  delivery  to  him.  The  United  States  officers,  there- 
fore, and  not  the  defendants,  are  bound  to  account  to  him 
after  delivery  to  them.  (Laws  of  U.  S.  of  Aug,  6,  1846, 
vol.  9/  U.  8.  Stat,  at  Large,  p.  53.  Law  of  Mareh  28, 185iy 
vol.  10,  p.  270.  Vide  printed  Rules  and  Regulations,  §§  7  and 
9,  established  by  the  treasury,  under  authority  of  the  law  of 
March  28,  1854,  §  9 ;  vol.  10,  V.  8.  8tat.  p.  273.  Harris  v. 
Dennie,  3  Peters,  292.) 

in.  The  parties'  legal  rights  and  positions  being  as 
above,  and  the  defendants'  liability  as  carriers  entirely 
removed,  no  negative  action  of  an  employee  of  the  de- 
fendants (Whittaker)  in  not  getting  a  receipt,  could  inter- 
fere with  the  above  status,  or  restore  the  liability  of  the 
company  when  once  removed. 

The  singular  fallacy  of  the  plaintiff's  argument  below  is, 
that  because  we  cannot  exhibit  a  receipt  for  this  case 
nominatim,  there  could  have  been  no  delivery ;  and  if  from 
error,  mistake  or  accident,  no  receipt  was  got,  there  was 
no  delivery ;  and  ergo,  the  defendants  are  liable  for  the 
subsequent  acts  of  others,  and  are  precluded  from  showing 
a  delivery  to  the  proper  persons.  There  is  neither  law  nor 
logic  in  this.  The  answers  are :  1st.  A  receipt  is  nothing 
but  a  piece  of  evidence,   constituting  only  presumptive 
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evidence  of  delivery,  generally  obtained  for  convenience 
of  proof.  2d.  This  employee,  Whittaker,  at  the  defend- 
ants' gate,  it  seems  took  all  the  receipts  he  could  get, 
although  he  and  the  general  agent,  Dale,  say  he  had  no 
directions  to  get  receipts  for  bonded  goods,  and  it  was  the 
exception,  not  the  rule,  to  get  such  receipts.  Whittaker 
always  tried  to  get  them,  however,  from  the  custom's  car- 
rier, as  well  as  from  others,  for  greater  convenience  for  all 
parties,  and  as  an  additional  means  of  tracing  goods.  These 
receipts  were  given,  sometimes,  days  after  the  first  goods 
were  taken  away ;  in  this  case,  on  the  9th,  the  xlay  after 
they  were  taken  away.  The  mere  fact  of  his  getting  it  or 
not,  neither  establishes  or  removes  a  liability.  The  plain- 
tiff fallaciously  avoids  the  main  issue,  i.  e.,  delivery,  and 
tries  to  turn  the  case  into  a  false  issue,  i.  e.,  a  receipt  after 
delivery,  which  is  immaterial 

IV.  Another  curious  ground  of  the  plaintiff's  claim  is, 
that  the  plaintiff  had  a  right  to  suppose  that,  as  our  em- 
ployee generally  got  receipts,  he  would  get  one  in  this 
case,  and  so  protect  the  plaintiff.  The  answers  are: 
1st  Protect  him  against  whom?  the^acts  of  his  own,  and 
the  government  agents,  i.  e.,  the  custom  authorities,  and 
the  custom  cartmen  ?  But  those  people  were,  in  law,  his, 
plaintiff's  agents,  and  their  acts  were  his  acts,  as  far  as  we 
were  conceraed.  2d.  ,He  had  no  right  to  rely  that  we 
should  stop  the  government  cartmen  and  get  receipts  from 
them,  when,  as  an  importer,  he  Icnew  that  we  had  no  right 
to  stop  them,  a«  they  had  their  orders  from  the  govern- 
ment officers  and  receipted  to  them  on  the  wharf,  for 
bonded  goods.  3d.  The  plaintiff  here  could  not  have  been 
misled;  be  relied  exclusively  on  the  Uftited  States  for 
protecting  and  receiving  his  goods.  He  says,  "I  know 
nothing  as  to  who  took  these  goods  to  the  public  stores,*' 
showing  that  he  exercised  no  care  or  supervision  over  the 
matter  after  the  permit  was  put  in  Cole's  the  cartman's 
box,  but  relied  on  the  government  receiving  and  trans- 


326  CASES  IN  THE  SUPREME  COURT. 

Redmond  v,  Liverpool  dtc.  Steamship  Company. 

porting  the  goods  through  their  officers  and  cartman, 
Cole.  4th.  Getting  a  receipt  would  not  have  protected 
his  goods,  as  these  receipts  were  often  given  several  days 
after  delivery ;  in  this  case,  the  day  after  some  had  been 
taken  away,  and  the  receipt  in  this  s^nd  other  cases  were 
usually  signed  by  the  boss  cartman,  after  his  employees 
had  taken  them  away.  The  receipt,  therefore,  would  not 
operate  as  a  check,  but  as  evidence  only. 

V.  As  a  test  of  the  fallacy  of  the  plaintiff's  position  we 
will  ask,  if  we  were  not  right  in  delivering  to  the  custom 
authorities  on  the  wharf,  (as  it  clearly  appears  we  did,) 
to  whom  could  we  legally  have  delivered  ?  1.  Not  to  the 
plaintiff,  certainly,  or  his  employee,  for  that  would  have 
been  illegal,  and  would  have  caused  forfeiture  of  the  vessel 
and  of  the  goods  for  smuggling,  i.  e.,  secretly  delivering 
goods,  not  duty  paid,  to  consignees  in  fraud  of  the  revenue. 
The  consignee,  therefore,  had  no  right  to  touch  them.  Inas- 
much as  it  was  our  duty  then  to  deliver  to  the  United  States 
authorities;  does  it  make  any  difference  whether  the  goods 
were  delivered  to  them  on  the  wharf,  or  outside  the  wharf, 
on  the  public  highway,  as  the  plaintiff  seems  to  claim? 
2.  Neither  could  we  deliver  to  the  warehouse,  for  we  were 
not  an  express  company,  and  the  permit  was  not  delivered 
to  us,  nor  were  we  to  judge  of  its  validity.  3.  Nor  was  it 
our  duty  to  look  up  or  deliver  to  a  custom-house  cartman, 
for  we  were  not  the  persons  to  judge  of  his  authority,  or 
the  validity  of  his  permit.  But  we  did  deliver  to  the 
proper  person,  i.  e.,  the  representative  of  the  collector  on 
the  wharf,  whose  duties  were  not  those  of  a  mere  inspector, 
but  a  receiver,  a  designator  and  distributor  of  the  goods, 
and  the  person  to  select  and  order  the  cartman,  and  pro- 
nounce upon  the  validity  of  his  permit. 

Henry  Nicoll,  for  the  respondent. 

L  The  referee  has  found  as  matter  of  fact,  that  there  was 
no  actual  delivery  to  the  plaintiff  of  the  case  of  merchan- 
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dise  iu  question,  and  the  finding  in  this  respect  is  abund- 
antly sustained  by  the  evidence. 

IL  The  facts  of  the  case  wholly  fail  to  establish  av 
ccfMtructive  delivery.  "Where  such  delivery  is  relied  upon 
to  relieve  a  common  carrier  from  his  responsibility,  it  must 
appear  that  the  consignee  has  not  only  had  notice  of  the 
readiness  of  the  carrier  to  make  delivery,  but  he  must  also 
have  had  full  opportunity  for  providing  means  of  removing 
his  goods  or  of  putting  them  under  proper  care  or  custody. 
In  Bichardson  v.  Ooddard,  (23  How.  V.  S.  Bep.  25,)  Mr. 
Justice  Qrier,  who  delivered  the  opinion  of  the  court  in 
that  case,  lays  down  the  rule  in  this  respect,  as  follows : 
"He  (the  carrier)  is  not  bound  to  deliver  at  the  warehouse 
of  the  consignee ;  it  is  the  duty  of  the  consignee  to  receive 
the  goods  out  of  the  ship  or  on  the  wharf.  But  to  con- 
stitute a  valid  delivery  on  the  wharf,  the  carrier  should 
give  due  and  reasonable  notice  to  the  consignee,  so  as  to 
afford  him  a  fair  opportunity  of  providing  suitable  means 
to  remove  the  goods  or  put  them  under  proper  care  and 
custody.  Such  a  delivery,  to  be  eflfectual,  should  not  only 
be  at  the  proper  place,  which  is  usually  the  wharf,  hU  at 
a  proper  time.  A  carrier  who  would  deposit  goods  on  a 
wharf  at  night  or  on  Sunday,  and  abandon  them  without 
a  proper  custodian  before  the  consignee  had  proper  time 
and  opportunity  to  take  them  into  his  possession  and  care, 
would  not  fulfill  the  obligation  of  his  contract."  {See 
also  Ostrander  v.  Broum,  15  John.  39;  Gibson  V.  Oulverj 
17  Wend.  305;  Fisk  v.  Newton,  1  Denio,  45;  Oatliff  v. 
Bourne^  4  Bing.  N.  G.  321 ;  Benson  v.  Blunt j  1  Adah  ^ 
EUiSy  N.  S.y  270 ;  Norway  Plains  Go.  v.  Boston  and  Maine 
Railroad,  I  Qrey,  263.) 

m.  Applying  the  principles  which  are  established  by 
the  cases  cited  under  the  preceding  point,  to  the  facts  of 
the  present  case,  it  is  established  that  there  has  never  been 
any  constructive  delivery  of  the  package  of  merchandise 
in  question.     The  notice  of  the  commencement  of  the  un- 
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loading  of  the  vessel,  given  at  the  castom-honse  and  in 
the  newspapers,  was  for  the  purpose  of  enabling  consignees 
to  make  the  necessary  entries  and  procure  permits  for  the 
landing  of  their  merchandise.  This  notice  was  ineffectual 
to  relieve  the  carrier  from  his  responsibility,  because, 
under  the  course  and  practice  of  the  defendants'  business 
in  discharging  merchandise  from  their  steamships,  the 
consignee,  with  the  utmost  diligence  on  his  part,  could  not 
know  when  his  goods  would  be  landed  on  the  defendants' 
wharf,  nor,  when  landed,  could  he  take  any  measures  for 
their  protection.  The  defendants'  steamships  arrive  at, 
and  sail  from,  this  port  every  week.  The  utmost  dispatch 
is  required  to  discharge  and  reload  them.  The  work  is 
carried  on  day  and  night  In  the  present  case  the  Hdin- 
burgh  commenced  discharging  her  cargo  on  the  6th  of 
March,  at  10  o'clock  a.  m.,  and  the  work  continued  until 
6  o'clock  p.  M.  of  that  day.  On  the  next  day  it  was  re- 
sumed at  7  o  clock  in  the  morning,  and  continued  until  6 
o'clock  in  the  evening ;  and  on  the  8th  (the  day  on  which 
the  missing  case  is  alleged  to  have  been  landed)  the  work 
began  at  7  o'clock  in  the  morning,  and  was  continued 
until  2  o'clock  a.  m.  of  the  next  day ;  on  which  day,  at  3 
o'clock  p.  M.,  the  discharging  of  the  cargo  was  finished ; 
the  vessel  took  in  her  return  cargo,  and  sailed  for  Liver- 
pool on  the  10th  of  March.  It  will  not  be  pretended  that 
this  was  an  exceptional  case ;  on  the  contrary,  it  may  be 
safely  assumed  that  it  was  the  ordinary  way  in  which  the 
defendants  were  compelled  to  act  by  the  exigencies  of  their 
business.  By  reason  of  the  necessary  haste  in  which  the 
cargo  had  to  be  discharged,  the  packages  of  goods  are 
landed  with  great  irregularity.  The  missing  case  came 
out  of  the  vessel  some  time  on  the  8th  of  March,  but  at 
what  hour — ^whether  during  .the  daylight  or  in  the  night 
time — does  not  appear.  Terhune,  the  cartman,  went  to 
the  wharf  for  the  plaintiff's  cases  on  the  morning  of  that 
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day,  and  was  told  there  were  no  more  out,  and  he  got 
none. 

rV.  For  the  reasons  above  given,  it  is  apparent  that  it 
would  be  most  inconvenient  for  the  mercantile  community 
if  it  should  be  adjudged  that  the  ship  owners'  liability  in 
such  a  case  is  at  an  end,  eo  ivstantij  with  putting  the  mer- 
chandise over  the  ship's  side,  the  packages  coming  out  of 
the  vessel  with  irregularity,  and  the  consignee  being 
wholly  unable  to  conjecture  when  any  part  of  his  own 
merchandise  will  be  landed.  If  such  should  be  the  rule, 
the  consignee  must  not  only  be  present  with  his  clerks 
and  cartman,  to  take  the  merchandise  in  charge  the  mo- 
ment the  work  of  discharging  is  commenced,  but  he  must 
remain  there  until  the  work  is  completed. 

V.  It  is  fully  established  by  the  defendants'  own  wit- 
nesses, that  an  organized  system  of  delivery  from  the  de- 
fendants' wharf  has  been  in  existence  for  many  years.  Its 
object  is  to  save  the  defendants  from  liability,  by  requiring 
all  deliveries  to  be  made  through  a  delivery  clerk,  who 
takes  receipts  from  the  cartmen  for  the  merchandise  de- 
livered to  him.  Exhibit  No.  4,  being  the  receipt  which 
was  given  in  this  case,  clearly  shows  by  its  language  that 
the  defendants  understood  that  the  delivery  which  they 
were  required  to  make,  should  only  occur  when  they  had 
placed  the  goods  in  the  hands  of  the  consignee's  cart- 
man.  The  receipt  is  as  follows :  "  Received  in  good  order, 
from  on  board  the  steamship  JEdinburgh,  the  following 
packages  consigned,"  &c.  Consignees  of  merchandise  by 
these  steamships  are  therefore  fully  justified  in  accepting 
the  defendants'  interpretation  of  the  contract  as  a  protec- 
tion, for  it  is  wholly  inconsistent  with  the  assumption  that 
the  goods  are  at  the  risk  of  the  consignee  directly  they  are 
over  the  ship's  side.  Having  been  acted  upon  for  so  long 
a  time,  it  cannot  now  be  disavowed  without  manifest  in- 
justice, for  it  is  obvious  that  if  the  plaintifi;*  had  been  ap- 
prised in  time  of  the  defendant's  intention  to  insist  upon 
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the  strict  exemption  from  liability  which  is  now  claimed 
by  them,  he  would  have  taken  measures  to  insure  the 
safety  of  his  property. 

VI.  No  fault  or  laches  can  be  imputed  to  the  plaintiff, 
and  it  will  be  observed  that  when  he  made  a  demand  for 
the  missing  case  from  the  defendants,  it  was  assumed  by 
them  that  they  were  responsible  for  its  loss. 

Vn.  There  is  no  foundation  for  the  position  taken  by 
the  defendants,  that  there  was  a  delivery  of  this  case  into 
the  hands  of  the  custom-house  inspector,  who  was  detailed 
by  the  collector  of  the  port  to-  superintend  the  discharge 
of  the  vessel.  By  the  act  of  congress,  and  the  regulations 
of  the  treasury  department,  the  inspector  who  is  placed 
in  charge  of  a  vessel  is  required  to  see  that  no  package  is 
landed  without  a  permit  from  the  custom-house.  On  this 
permit  it  is  required  to  be  stated  where  each  package  is  to 
be  sent;  in  the  case  of  dutiable  goods,  to  a  bonded  ware- 
house, or  general  order  warehouse ;  and  where  the  goods 
are  free  of  duty,  or  where  duties  have  been  paid,  to  the 
consignee.  The  inspector  has  no  further  or  other  duties. 
He  attends  on  behalf  of  the  government,  and  his  sole  busi- 
ness is  to  prevent  any  package  from  being  improperly 
landed.  Where  goods  are  directed  to  be  sent  to  a  bonded 
warehouse,  the  delivery  to  a  cartman  duly  authorized  to 
take  them  to  such  warehouse  will  alone  discharge  the  car- 
rier's liability.  ( U,  S.  Stat,  at  Large^  vol  1,  p.  667.  U.  8. 
Treasury  EegulationSj  §§  622,  623.) 

Vin.  In  answer  to  the  argument  of  the  defendants' 
counsel,  that  where  goods  are  entered  for  warehousing,  the 
carrier  is  discharged  from  responsibility  as  soon  as  each 
package  has  passed  and  been  checked  by  the  inspector 
under  whose  superintedence  the  cargo  is  discharged  and 
has  been  put  upon  the  dock. 

The  argument  proves  too  much;  for  the  delivery  of  aU 
merchandise  from  a  foreign  vessel  is  as  much  in  charge  of 
the  inspectors  as  that  of  goods  intended  for  a  bonded 
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warehoase.  The  duties  of  an  inspector  in  this  respect  are 
regulated  by  law.  (See  act  7th  March,  1799,  §  53 ;  V.  S. 
Stat:  at  Large  J  vol  1,  p.  667;  BegvJatians  of  the  Treasury 
Depart,  p.  344,  §§  620,  621,  622.)  By  these  provisions  it 
will  be  seen  that  the  surveyor  of  the  port  is  directed,  im- 
mediately on  the  arrival  of  a  ship  from  a  foreign  port,  to 
place  an  inspector  on  board,  under  whose  inspection  all 
the  goods  on  board  are  to  be  delivered  from  the  vessel.  No 
goods,  free  or  dutiable,  can  be  discharged  without  a  per- 
mit or  general  order  from  the  collector  or  naval  officer 
directed  to  and  delivered  to  the  inspector.  Where  free, 
or  where  duties  have  been  paid,  the  permit  does  not  desig- 
nate to  what  place  the  goods  are  to  be  sent,  but  in  all  other 
cases  the  public  store,  appraiser's  oMce  or  bonded  ware- 
house is  mentioned  in  the  permit.  The  permit  is  in  all 
cases  given  to  the  inspector  on  board.  That  officer  has  no 
discretion  whatever  as  to  where  the  goods  are  to  be  sent. 

If,  therefore,  the  delivery  under  the  direction  of  the  in- 
spector is  such  a  delivery  as  terminates  the  carrier's 
responsibility,  it  must  apply  to  all  goods  which  come  out 
of  the  ship,  and  are  deliverable  only  under  these  permits. 
As  to  warehouse  goods,  the  inspector  has  really  nothing 
more  to  do  than  in  respect  to  other  goods.  Warehouse 
goods  must  be  carted  by  certain  cartmen  authorized  to  do 
80  by  the  collector,  and  are  taken  by  them  to  the  ware- 
house designated  in  the  permit  (Treasury  Regulations^ 
§  436.)  The  officer  in  charge  of  the  warehouse  signs  a  re- 
ceipt specifying  marks  and  numbers  of  packages,  which 
is  returned  to  the  inspector  on  board  the  vessel.  All 
these  provisions  of  law  are  intended  for  the  sole  purpose 
of  securing  the  collection  of  duties  or  preserving  the  lien 
of  the  government  for  the  same,  but  for  no  other  purpose, 
and  they  cannot  affect  or  in  any  way  diminish  the  respon- 
sibility of  the  carrier. 

Assuming,  as  we  contend,  that  the  carrier's  responsi- 
bility does  not  cease  until  the  consignee  has  had  a  reason- 
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able  opportunity  to  take  away  his  goods,  there  is  no  ground 
for  holding  that  a  different  rule  should  prevail  where 
bonded  goods  are  landed;  there  is  as  much  danger  of 
their  being  lost  or  purloined  as  of  other  goods.  They 
come  out  with  the  same  irregularity  from  the  ship,  and  at 
all  hours  of  the  day  and  night,  and  there  is  no  reason  why 
the  carrier  should  not  be  held  to  as  strict  accountability 
for  these  as  other  goods.  In  respect  to  these  warehouse 
goods,  the  collector  is,  in  fact,  so  far  as  the  carrier  is  con- 
•cemed,  the  consignee's,  agent,  and  if  he  has  not  had  the 
opportunity  of  taking  away  the  goods  and  they  are  lost, 
why  should  not  the  carrier's  responsibility  continue  ? 

As  has  already  been  observed,  the  ship  owners  choose 
their  own  time  for  the  unloading  of  the  cargo ;  all  that 
the  inspector  has  to  do,  is  to  see  that  none  of  the  cargo 
is  landed  without  a  permit ;  at  any  rate,  whatever  may  be 
his  duties,  they  apply  as  well  to  all  other  merchandise  on 
board,  as  to  warehouse  goods.  Suppose  a  case  intended 
for  warehouse  comes  out  in  the  night,  when  it  cannot  be 
sent  to  the  warehouse ;  it  seems  extremely  unreasonable 
to  say  that  in  such  a  case  the  carrier  should  not  be  re- 
sponsible for  its  safe  keeping  until  there  has  been  an  op- 
portunity to  cart  it  away  to  the  warehouse. 

For  all  these  reasons,  it  is  submitted  that  the  attempt 
now  made  to  withdraw  bonded  goods  from  the  operation 
of  a  practice  which  it  is  impliedly  admitted  prevails  in 
respect  to  all  other  merchandise,  rests  on  no  solid  founda- 
tion. An  analysis  of  the  evidence  will  show  that  no  such 
difference  exists  in  point  of  fact,  and  that  all  goods  are 
delivered  from  the  defendants'  steamers  upon  receipts 
signed  by  the  cartmen  and  taken  by  the  defendants'  de- 
livery clerk.  In  this  very  case,  all  these  bonded  J.  Y. 
cases  were  carted  by  Cole,  who  was  required  by  Whitta- 
ker  to  sign,  and  did  sign,  the  receipt,  which  is  in  printed 
form,  and  is  the  same  receipt  used  by  the  defendants  for 
merchandise  delivered  by  them.    Whittaker  was  as  much 
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on  the  alert  in  looking  after  these  bonded  J.  Y.  cases  as 
any  other,  and  the  letter  by  Craig,  in  behalf  of  Dale,  is  a 
virtual  admission  that  no  such  distinction  existed  between 
warehouse  and  other  goods.  This  theory  of  excepting 
warehouse  goods  from  the  operation  of  this  practice  is  the 
growth  of  a  later  stage  of  the  case.  Dale,  when  first 
called  as  a  witness,  does  not  allude  to  it,  either  on  his 
direct  or  cross-examination.  When  recalled,  he  states  that 
it  was  the  general  rule  to  take  receipts  upon  the  delivery 
of  goods.  Free  goods  had  receipts  invariably  taken,  others 
not  invariably  taken ;  only  taken  to  trace  the  goods  if 
gone  astray.  He  says  that  it  may  have  occasionally  been 
done  in  case  of  bonded  goods,  but  he  is  unable  to  state 
any  instance  in  the  case  of  the  Edinburgh^  when  it  was 
not  done,  and  he  does  not  know  or  believe  that  any  was 
delivered  without  taking  receipts.  Whittaker,  neither  on 
his  direct  or  cross-examination,  makes  the  slightest  allu- 
sion to  any  difference  in  his  action  between  bonded  and 
other  goods.  It  is  true,  Mr.  Schwerin,  the  agent  of  one 
of  the  Bremen  lines,  testified,  on  his  cross-examination, 
that  it  was  not  the  practice  of  his  company  to  take  receipts 
for  bonded  goods ;  but  even  if  this  were  so  in  the  case 
of  that  particular  line  of  steamers,  it  is  not  sufficient  to 
prove  a  usage,  or  to  overcome  the  testimony  in  this  case, 
that  a  contrary  practice  .prevailed  with  the  defendants. 
Moreover,  this  witness  expressly  states  that  great  despatch 
was  not  used  by  his  line  in  loading  and  unloading  cargoes. 

It  is  worthy  of  observation,  that  the  defendants,  if  the 
&ct  were  so,  might  have  shown  by  their  books  what  goods 
were  imported  by  the  Edinburgh  and  sent  to  bonded  ware* 
houses,  which  they  did  not  receipt  for. 

These  views  of  the  case,  it  is  submitted,  are  sufficient  to 
show  that  the  distinction  attempted  to  be  made  between 
bonded  and  other  goods  has  no  reasonable  foundation, 
and  further,  that  the  evidence,  so  far  from  sustaining  it, 
proves  the  reverse. 
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Geo.  G.  Barnard,  J.  The  general  rule  is  well  settled, 
that  a  delivery  on  the  wharf,  at  a  proper  time,  with 
notice,  discharges  the  carrier  of  water-borne  goods. 
{JShf  V.  New  Haven  BaUroad  Company^  53  Barh.  207.) 
Justice  Bradt  is  of  the  opinion  that  this  case  is  an  excep- 
tion to  the  rule,  because  he  considers  the  case  of  goods 
in  controversy  was  discharged  in  the  night-time.  I  can- 
not find  that  the  referee  finds  any  such  fact  specifically. 
I  think,  also,  if  he  had  so  found,  it  would  have  been 
against  the  clear  weight  of  the  testimony,  which,  accord- 
ing to  my  understanding  of  it,  shows  the  delivery  to  have 
been  in  the  daytime. 

Besides,  the  case  in  question  contained  dutiable  goods, 
which  were  not  paid.  Of  necessity,  under  the  United 
States  statutes  and  treasury  regulations  in  evidence,  the 
custom-house  officers  were  the  only  persons  authorized  to 
receive  such  goods  on  the  wharf. 

There  is  no  dispute  but  that  they  did  receive  this  case, 
whether  unladen  in  the  day  or  night-time ;  and  with  its 
receipt  by  them,  in  my  opinion,  the  liability  of  the  defend- 
ants terminated. 

I  think  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs. 

Ingraham,  p.  J.,  concurred.  . 

Bradt,  J.,  (dissenting.)  Twenty-three  cases  of  goods 
were  consigned  to  the  plaintiff,  and  sent  from  Liverpool 
by  the  steamer  Edinburgh  to  this  port.  The  general  clerk 
of  the  plaintiff  made  out  the  custom-house  entry  for  the 
goods,  had  them  entered,  and  obtained  a  permit  to  send 
them  from  the  steamer  to  the  public  warehouse.  He  put 
the  permit  in  the  box  of  Cole,  a  custom-house  cartman, 
authorized  by  his  license  to  cart  goods  to  the  warehouses, 
and  there  to  leave  them.  The  twenty-three  cases  were 
delivered  from  the  steamer  on  the  8th  of  March,  1866,  but 
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one  of  them  was  lost  or  stolen,  the  rest  having  been  safely 
deposited  in  the  warehouse  designated  for  their  reception. 
The  warehouses  are  places  of  deposit  established  by  law. 
When  one  of  the  defendants'  steamers  arrives,  it  appears 
from  the  evidence,  that  an  inspector  of  the  customs  at- 
tends the  vessel,  to  pass  the  goods  from  her  to  the  defend- 
ants' wharf  upon  permits  therefor,  obtained  at  the  custom- 
house, and  to  designate  whether  they  shall  be  delivered  at 
once  to  the  consignee,  which  may  be  done  if  the  duties 
have  been  paid,  or  be  sent  to  the  general  order  store, 
which  may  be  done  when  the  goods  have  not  been  entered, 
or  be  sent  to  a  bonded  warehouse,  which  may  be  done 
when  the  goods  have  been  bonded  and  entered  for  ware- 
housing. This  system  is  predicated  of  acts  of  congress, 
hereafter  referred  to,  and  the  regulations  of  the  treasury 
department  authorized  by  them.  The  inspector,  in  the 
discharge  of  his  duty,  takes  the  numbers  and  marks  of  the 
packages  as  they  pass  out  of  the  vessel,  and  the  practice 
of  the  defendants  was  to  check  each  package  also,  at  the 
same  time;  a  duty  performed  by  a  clerk  assigned  for  that 
purpose.  When  the  goods  are  thus  passed,  they  are  sep- 
arated, each  class  being  kept  by  itself,  goods  on  which  the 
duty  has  been  paid,  goods  for  the  general  order  store  and 
bonded  goods  for  bonded  warehouse.  When  this  is  done, 
a  different  class  of  persons  appears,  namely,  custom-house 
cartmen,  acting  by  appointment  of  the  collector,  and  under 
official  oath  and  bonds  for  the  faithful  discharge  of  their 
duties,  and  they  take  charge  of  the  goods  for  delivery, 
which  are  to  be  placed  in  general  store  or  bonded  ware- 
house. It  would  seem  to  be  proved  that  of  these  cartmen 
some  have  charge  of  a  district  embracing  certain  wharves, 
and  the  one  having  charge  of  the  district  which  includes 
the  defendants'  wharf,  takes  immediate  control  of  the 
public  store  goods,  and  general  order  goods,  and  of  the 
bonded  goods  for  bonded  warehouse,  unless  some  other 
cartman  demands  the  latter,  having  been  selected  therefor 
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by  the  conBignee,  or  otherwise.  From  these  cartmen  it 
was  the  practice  of  the  defendants  to  take  receipts  for 
goods  carted  away  by  them,  but  not  always  for  bonded  or 
warehouse  goods ;  and  it  does  not  appear  to  have  been  the 
custom  to  take  receipts  for  such  goods  by  other  companies. 
It  has  already  been  stated  that  the  permit  for  the  plain- 
tiff's goods  was  placed  in  the  box  of  one  Cole,  a  licensed 
or  appointed  cartmen,  and  that  gave  him  the  right  to  take 
possession  of  the  goods  and  transport  them  to  the  ware- 
house named.  He  "took  twenty-two  cases  only,  and  the 
referee  finds  that  the  other  case  was  not  delivered  to  the 
plaintiff,  and  it  does  not  appear  to  have  been  delivered 
formally  to  Cole  or  his  assistants.  The  right  to  take  pos- 
session of  the  whole  consignment  was  undoubtedly  yielded 
to  Cole  by  the  district  cartman,  and  there  can  be  no  doubt 
that  it  was  all  discharged  from  the  vessel,  although  the 
referee  does  not  find  the  fact.  It  appears  to  have  been 
the  duty  of  the  district  cartman  to  report  himself  at  the 
vessel  as  soon  as  the  defendants  commenced  to  discharge 
her.  And  it  also  appears  that  he  was  at  his  post,  and  that 
the  plaintiff  was  notified  of  the  arrival  of  the  vessel,  and 
had  the  opportunity  to  pay  the  duties,  or  bond  the  goods 
for  warehousing,  or  to  adopt  any  course  with  reference  to 
them  that  he  might  think  proper.  He  entered  them  as 
already  stated,  and  obtained  a  permit  to  have  them  sent  to 
a  warehouse.  Upon  these  facts  the  question  presented  is 
whether  the  defendants  are  responsible  for  the  lost  pack- 
age. These  goods  were  landed  on  the  defendants'  wharf, 
according  to  the  testimony  of  one  of  their  clerks,  on  the 
8th  of  March,  as  already  stated,  but  at  what  time  of  the 
day  does  not  appear.  The  discharge  of  the  vessel  on  that 
day  was  commenced  at  7  a.  m.  and  continued  until  2  A.  M. 
of  the  9th,  the  day  following ;  and  it  may  be  that  the  case 
lost  or  stolen  was  discharged  after  daylight,  and  if  so,  it 
could  not  be  taken  into  the  warehouse  until  the  next  day, 
it  appearing  that  such  is  the  rule.     Assuming,  therefore, 
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that  the  defendants*  duty  as  a  carrier  may  be  discharged 
by  landing  the  goods  on  the  wharf  after  the  proper  in- 
spection of  them,  where  the  consignee  has  determined  by 
his  entry  that  they  shall  be  placed  in  a  warehouse  and 
taken  thence  by  the  person  authorized  to  convey  them 
thither,  yet  there  is  an  insurmountable  barrier  to  the  suc- 
cess of  such  a  defense  in  this  ^ctlse.  The  discharge  must 
take  place  at  a  reasonable  hour,  sometime  during  the  day- 
light, if  not  at  such  time  of  the  day  as  will  enable  the 
cartman  with  due  diligence  to  transport  the  goods  to  the 
place  designated.  (Rickardaon  v.  Goddard,  23  How,  U,  S. 
Rep.  39 ;  opinion  of  Justice  Grier.  Story  on  Bailments,  6th  Am, 
ed.,  §  545.)  If  the  carrier,  for  his  own  convenience  or  ad- 
vantage, places  the  goods  upon  the  wharf,  whether  his  own 
•or  that  of  another,  at  unseasonable  hours,  he  must  assume 
all  the  consequences  that  ensue ;  the  consignee  is  under 
no  obligations,  either  personally  or  by  agent,  to  attend  the 
place  of  delivery  after  the  usual  working  hours  of  the  day, 
in  the  absence  of  some  custom,  or  usage  or  contract  bind- 
ing him  so  to  do.  There  is,  it  is  true,  some  evidence  in 
this  case  that  the  goods  were  unloaded  during  the  daytime 
and  carted  away  by  the  plaintiff's  cartmen  or  his  assistants, 
but  the  evidence  is  conflicting,  and  the  finding  is  against 
the  defendants  on  that  subject. 

It  is  no  answer  to  this  view,  that  the  system  or  mode  of 
landing  is  such  that  bonded  goods  for  bonded  warehouse 
may  pass  to  the  possession  of  the  revenue  officers  of  the 
government.  If  the  goods  had  been  destined  for  any 
public  warehouse,  owned  or  leased  by  the  United  States, 
{see  Act  of  March  28,  1854,  10  Stat  at  Large,  270,  §  1,)  in 
which  they  may  be  deposited  when  bonded  according  to 
law,  it  might  be  held  that  it  became  the  duty  of  the  col- 
lector of  this  port  to  take  possession  of  them  and  to  de- 
posit them,  as  required  by  the  act  of  August  6,  1846,  (9 
Statutes  at  Large,  p.  53,)  but  these  goods  were  to  be  sent 
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to  a  bonded  warehouse  approved  by  the  secretary  of  the 
treasury,  and  placed  in  charge  of  a  proper  officer  of  the 
customs,  who,  together  with  the  owner  and  proprietor  of 
the  warehouse,  shall  have  joint  custody  of  the  merchandise 
received.  {Act  of  1854,  supra^  §•!,)  The  possession  is 
therefore  divided  between  the  government  and  the  owner 
of  the  warehouse,  and  the  consignee  has  the  right  to  select 
the  cartmen  who  shall  convey  his  goods  to  the  warehouse. 
It  is  true  that  by  the  regulations  of  the  treasury  depart- 
ment, established  by  authority  of  acts  of  congress,  the 
caftmen  are  to  be  appointed  as  already  stated,  and  that  such 
regulations  declare  it  to  be  intended  that  bonded  goods 
shall  at  all  times  be  in  the  custody  of  the  officers  of  the 
customs  or  their  authorized  agents.  (  Treasury  RegulatianSy 
§§  7,  9.)  Nevertheless  it  is  apparent  that  these  regulations  • 
relate  to  the  lien  of  the  government  which  they  are  design- 
ed to  protect  and  secure,  while  the  right  to  select  the 
oartman,  conceded  by  the  government  to  the  consignee, 
undoubtedly  makes  him  the  agent  of  the  latter,  and  a 
delivery  to  him  in  any  proper  form  a  protection  to  the 
carrier.  The  defendants  are  not  entitled  to  the  benefit  of 
the  laws  governing  the  transportation  of  goods  from  the 
wharf  to  the  warehouse,  unless  they  have,  in  the  perform- 
ance of  their  duties  as  carriers,  discharged  their  obligations 
beyond  doubt.  It  will  not  be  so  regarded  when  the  goods 
they  carry  are  placed  upon  their  wharf  after  the  working 
hours  of  the  day  shall  have  expired,  and  more  particularly 
when  the  place  of  deposit  being  named,  and  to  which  they 
must  be  conveyed,  and  which  he  has  not  the  power  to 
.  change,  is  closed,  for  the  time  being,  against  the  con- 
signee. The  dispatch  necessary  to  a  successful  prosecu- 
tion of  the  defendants*  enterprise  may  require  the  discharge 
of  their  vessels  at  unseemly  hours,  but  if  it  does,  and  the 
defendants  act  upon  the  necessity,  they  must  bear  the 
burden.     They  can  protect  themselves  by  proper  means 
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from  any  disadvantages.  The  onus  of  establishing  a 
proper  delivery  rested  upon  them.  They  assume  to  have 
done  so,  by  proving  a  compliance  with  the  revenue  laws, 
the  effect  of  which  was,  they  claim,  to  transfer  the  pos- 
session and  responsibility  to  the  officers  of  the  customs, 
but  I  am  not  able  to  declare  that  result  to  have  been 
attained.  The  defendants  have  not  shown  that  they  de- 
livered the  goods  i^  question  to  the  plaintiff  or  his 
agent,  or  to  any  person  authorized  by  law  to  receive  them, 
to  the  exclusion  of  the  plaintiff,  who  accepted  them  and 
assumed  the  responsibility  of  their  custody.  There  is  no 
charge  of  laches  or  negligence  against  the  plaintiff  or  his 
cartmen,  arising  from  absence  from  the  defendants*  wharf 
during  the  proper  hours  for  the  unloading  of  the  vessel, 
and  the  case  presents,  therefore,  an  abstract  question  of 
the  defendants'  liability  upon  the  facts  disclosed  and  con- 
sidered. The  consignee  is  entitled  to  consideration.  He 
may  select  the  cartmen  and  the  place  of  deposit,  but  he 
must  execute  a  bond  to  acquire  these  privileges,  and 
should  not  be  compelled  in  addition  thereto  to  accept  as  a 
full  discharge  of  the  carrier's  duty  and  liability,  a  delivery 
in  strict  formal  accordance  with  the  revenue  laws  and 
regulations,  but  not  in  harmony  with  that  responsibility 
and  duty  which  the  common  law  imposes  upon  them. 
But,  if  otherwise,  then  it  is  not  unreasonable  to  require 
from  carriers  that  they  shall,  in  the  discharge  of  their 
freight,  as  between  them  and  the  consignee,  conform  to 
the  rules  of  the  revenue  system  which  prevails  in  relation 
to  such  discharge  and  the  disposition  of  the  property  car- 
ried, with  which  their  agents  are  familiar,  and  which  would 
require  its  delivery  during  daylight. 

The  result  of  these  considerations  is,  that  it  not  appear- 
ing conclusively  in  the  case  that  the  package  in  question 
was  landed  upon  the  defendants'  wharf  during  daylight,  it 
was  not  properly  delivered,  and  the  defendants  are  respons- 
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ible.  What  would  be  the  result  of  this  investigation  if  it 
had  been  established  that  the  goods  were  landed  at  a 
proper  time  of  the  day,  and  while  the  cartman  of  the  plain- 
tiff was  present,  or  ought  to  be,  it  is  unnecessary  to  state. 
I  think  the  judgment  should  be  affirmed. 

New  trial  ordered. 

[New  York  Gbxbbal  Tbbm,  April  4,  1870.    Ingraham^  Geo.  Q,  Barnard  and 
Brady,  Justices.] 


Tilden  and  others  vs.  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  op  New  York. 

It  is  perfectly  settled  that  if  a  tax  or  assessment  be  void  upon  its  fiace,  or  if  the 
proof  necessary  to  enforce  it  will  show  its  invalidity,  a  bill  in  equity  to 
restrain  its  collection  cannot  be  sustained.  AUm  v.  The  City  of  BvffaU^ 
(89  N.  T,  Rep.  886,)  contains  nothing  in  opposition  to,  or  inconsistent  with, 
this  doctrine. 

The  decision  in  that  case  was  based  upon  a  special  provision  in  the  charter  of 
the  city  of  Buffalo,  and  has  no  application  to  cases  arising  in  the  city  of  New 
York,  where  no  such  provision  of  law,  in  respect  to  assessments,  exists. 

The  corporation  ordinance  of  1824,  by  which  it  was  provided  that  if  a  street  in 
the  city  of  New  York  should  be  once  paved  at  the  expense  of  individual 
owners,  it  should  forever  thereafter  be  repaved  and  repaired  at  the  expense 
of  the  corporation,  provided  the  pavement  was  not  a  wooden  pavement,  did 
not  constitute  such  a  case  of  contract  between  the  city  and  the  owners  of 
lots  on  Pearl  street  as  to  prevent  the  city  from  enforcing  an  assessment  for 
paving  said  street  with  Nicholson  pavement. 

If  any  such  contract  existed,  it  lacked  one  essential  element  of  a  valid  agree- 
ment ;  viz.,  a  consideration. 

Under  the  provisions  of  the  act  of  1818,  chapter  86,  authorizing  the  mayor  &c. 
of  the  city  of  New  York  to  direct  the  paving  of  streets,  and  to  assess  the  ex* 
pense  upon  the  owners  or  occupants  of  the  houses  and  lots  benefited,  tiio 
owners  could  have  been  compelled  to  pay  the  expense  of  a  pavement  laid 
down  in  1824 ;  and  therefore  the  promise  of  the  corporation  to  bear  the 
expense  of  future  repairs  and  pavements  was  without  consideration. 

The  performance  of  a  legal  duty,  or  the  payment  of  a  legal  liability^  fonuahet 
no  consideration  to  support  a  promise. 
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APPEAL  from  a  judgment  sustaining  a  demurrer  to  the 
complaint. 
The  plaintiffs,  by  their  complaint,  seek  to  obtain  a  judg- 
ment  againet  the  defendants  restraining  them  and  their 
officers  from  collecting  of  the  plaintiffi  certain  sums  of 
money  assessed  (for  paving  Pearl  street  with  Nicholson 
pavement)  upon  the  lands  and  tenements  of  the  plaintiffs, 
and  for  a  discharge  of  the  liens  imposed  on  the  ss^id  prem- 
ises by  such  assessment,  and  to  restrain  the  defendants 
from  selling  the  lands  and  tenements  for  the  said  assess- 
ment. The  complaint  avers  that  the  plaintiffs  are  the 
owners  of  certain  lots  and  houses  on  Pearl  street,  on  which 
an  aggregate  assessment  has  been  laid  of  $1451.36  for  pav- 
ing Pearl  street  with  Nicholson  pavement  from  Wall  to 
Beekman,  under  an  ordinance  of  the  common  council, 
adgpted  June  24,  1867.  That  these  premises  are  incum- 
bered with  the  liens  made  by  this  assessment.  That  such 
assessment  is  illegal  and  void  for  these  reasons,  to  wit: 
It  is  provided,  by  statute  of  1813,  chapter  86,  {Valentine*8 
Dtgesty  p.  1208,)  section  193,  that  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  the  defendants  in 
this  case,  shall  continue  to  be  commissioners  to  regulate 
and  keep  in  repair  the  roads,  highways  and  streets  of  the 
said  city.  And  by  section  194  of  the  same  act,  it  is  pro- 
vided that  it  shall  be  lawful  for  the  said  commissioners  to 
appoint  one  or  more  surveyors  or  overseers  of  the  said 
roads  and  streets,  and  to  employ  laborers  and  workmen  to 
make  and  keep  the  said  roads  and  streets  in  repair.  The 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
by  a  general  ordinance,  adopted  in  1824,  and  readopted 
from  time  to  time  uptil  1866,  provided  as  follows,  viz : 

"  Chapter  XIV.  Of  paving,  repaving  and  repairing  the 
carriageways  of  streets  and  avenues:  Sec.  2.  Whenever 
the  carriageway  of  any  of  the  streets  in  the  city  of  New 
York,  or  part  of  the  same,  not  less  than  the  space  or  dis- 
tance between  and  including  the  intersection  of  two  streets, 
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shall  be  repaired  or  newly  paved,  and  the  crosswalks  laid, 
and  the  sidewalks  extended  to  the  width  required  by  law,  at 
the  expense  of  the  individual  owners  of  the  lots  in  the 
same,  and  the  work  approved  by  the  chiefs  of  bureau  having 
special  cognizance  thereof,  such  streets  or  parts  of  streets 
shall  forever  thereafter  be  paved,  repaired  and  repaved 
at  the  expense  of  the  corporation ;  but  this  section  shall 
not  be  construed  to  apply  to  sidewalks,  but  to  the  pave- 
ment or  carriageway  of  streets  only ;  and  nothing  in  this 
section  contained  shall  be  construed  to  apply  to  any  wooden 
pavement  in  said  city."  (See  ordinances  adopted  by  the 
common  council,  and  published  by  their  authority  in  1866, 
page  227.)  That  Pearl  street,  from  Wall  to  Beekman 
street,-  has  been,  in  years  past,  that  is  to  say,  on  or  about 
the  year  1824,  paved  with  cobble  stone  pavement,  at  the 
expense  of  the  owners  of  the  houses  and  lots  fronting  on 
the  same,  and  said  pavement  was  accepted  by  the  corpo- 
ration, to  be  kept  in  repair  at  the  public  expense,  and  has 
been,  from  that  time  until  the  year  1866,  repaired  and  re- 
paved  at  the  expense  of  the  corporation,  and  the  value  of 
the  said  houses  and  lots  has  been  for  years  past  included 
in  the  general  assessment  roll,  and  has  been  annually 
taxed  with  a  proportion  of  the  expense  of  repairing  and 
repaving  the  streets  of  the  city  generally.  Wherefore,  the 
plaiutifts  allege  they  are  exempt  from  any  assessment  to 
pay  for  paving  Pearl  street  with  wooden  pavement,  and  tjiat 
said  general  ordinance  of  1824  is  in  full  force  and  has  not 
been  repealed.  The  plaintiffs  further  allege,  that  since 
they  became  the  owners  of  the  premises  aforesaid,  the 
assessed  value  of  the  said  premises  has  been  taxed  in  the 
general  tax  levy  with  a  portion  of  the  tax  annually  imposed, 
collected  and  appropriated  by  the  defendants,  as  follows : 

For  1867.  For  Belgian  pavement,       ^5,000 

"    streets,  repairing  and  repaving,      .  130,000 
**    improving  pavement  of  Broadway,    390,817 
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That  they  have  paid  to  the  defendants  their  proportion  of 
the  taxes  so  levied  as  aforesaid,  and  appropriated  to  be  ap- 
plied by  the 'defendants  to  paving  and  repairing  of  the 
streets  of  the  city.  That  by  reason  of  the  aforesaid  act  of 
1813,  sections  193  and  194,  and  the  aforesaid  general  ordi- 
nance of  1824,'  the  pavement  of  Pearl  street,  on  or  about 
the  year  1824,  at  the  expense  of  the  owners  of  lots  in  the 
same,  and  the  acceptance  of  said  pavement  by  the  corpo- 
ration, to  be  kept  in  repair  at  the  public  expense,  and  the 
subsequent  repairing  and  repaviug  of  the  said  street  at  the 
expense  of  the  corporation ;  and  the  annual  taxing  of  said 
houses  and  lots,  and  the  annual  payment  of  said  taxes  by 
the  plaintiffs  (and  by  the  prior  owners  of  said  houses  and 
lots)  to  the  defendants,  and  the  annual  appropriation  of  a 
portion  of  the  taxes  so  levied  and  paid,  to  pay  for  the  ex- 
penses of  paving  the  streets  of  the  city  of  New  York,  there 
arises  a  contract  between  the  plaintiffs  and  defendants, 
whereby  the  defendants  promised  and  contracted  that  the 
defendants  should  and  would  repave  and  repair  the  streets 
in  general,  of  course  including  Pearl  street,  from  Wall  to 
Beekman  street,  in  front  of  the  plaintiffs*  premises,  at  the 
expense  of  th^  corporation.  And  the  plaintiffs  claim  that 
they  are  not  liable  to  an  assessment  for  paving  Pearl  street, 
from  Wall  to  Beekman  street,  other  than  for  their  propor- 
tion of  the  taxes  annually  levied  and  appropriated  for  "  re- 
pairing and  repaying  the  streets  of  the  city  of  New  York." 

The  plaintiffs  further  allege,  that  by  the  statute  of  April 
6,  1837,  chapter  160,  ( Val  Dig.  473,)  it  was  provided  that 
all  ordinances  of  the  common  council  of  the  city  of  New 
York  shall  remain  and  continue  in  force  until  repealed. 
That  the  aforesaid  general  ordinance  of  1824  was  in  full 
force  when  the  ordinance  approved  June  24th,  1867,  was 
adopted ;  which  ordinance  is  as  follows : 

"  Be  it  ordained,  by  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  in  common  council  convened, 
that  Pearl  street,  from  Wall  to  Beekman  street,  be  paviid 
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with  Nicholson  pavement,  under  such  directions  as  shall 
be  given  by  the  Croton  Aqueduct  Board,  who  may  appoint 
an  inspector  thereon,  and  one  of  the  city  surveyors.  And 
whereas,  the  said  mayor,  aldermen  and  commonalty  deem 
it  necessary,  for  the  more  speedy  execution  of  the  said 
ordinance,  to  cause  the  work  necessary  for  the  purpose 
above  specified  to  be  executed  and  done  at  their  own 
expense,  on  account  of  the  persons  respectively  upon  whom 
the  same  might  be  assessed : 

"  Therefore,  be  it  further  ordained,  that  the  board  of 
assessors  be,  and  they*  are  hereby  directed  to  make  a  just 
and  equitable  assessment  of  the  expense  of  conforming  to 
the  provisions  of  this  ordinance,  among  the  owners  or  oc- 
cupants of  all  the  houses  and  lots  intended  to  be  benefited 
thereby,  in  proportion,  as  nearly  as  may  be,  to  the  advan- 
tages which  each  may  be  deemed  to  acquire." 

That  the  above  ordinance  of  June  24th,  1867,  did  not  re- 
peal the  aforesaid  general  ordinance  of  1824.  That  said 
general  ordinance  of  1824,  section  2,  as  above  quoted,  taken 
in  connection  with  the  aforesaid  act  of  April  6, 1837,  has  all 
the  force  and  eflfect  of  a  statute,  until  the  same  shall  have 
been  repealed.  That,  therefore,  so  much  of  the  aforesaid 
ordinance  of  June  24th,  1867,  as  directed  an  assessment  to 
be  made  by  the  board  of  assessors,  is  void,  because  the 
work,  if  done  at  all,  should  have  been  done  at  the  expense 
of  the  corporation.  That  the  general  ordinances  of  1866, 
chapter  8,  article  2,  section  15,  page  188,  provide  as  fol- 
lows, viz : 

"  Sec.  15.  No  contract  shall  be  made,  signed  or  executed, 
until  proposals  therefor  have  been  advertised  and  estimates 
received  and  decided  upon,  as  provided  by  this  ordinance, 
except  when  otherwise  provided  by  law;  nor  shall  any 
contract  be  made,  signed  or  executed  for  a  sum  exceeding 
two  hundred  and  fifty  dollars,  until  all  the  proposals,  esti- 
mates, contracts  and  papers  relating  thereto  shall  have  been 
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laid  before  the  common  council  and  confirmed  by  them, 
and  an  appropriation  made  therefor." 

And  the  same  chapter  and  article,  by  section  35,  page 
199,  provides  as  follows : 

"  Sbc.  35.  It  shall  not  be  lawfdl  for  the  several  depart- 
ments of  the  city,  and  those  having  charge  of  expenditures, 
to  make  contracts  or  incur  expenditures  authorized  by  the 
common  council  to  an  amount  exceeding  the  several  ap- 
propriations made,  unless  an  appropriation  sufficient  to 
cover  such  excess  shall  have  been  made  by  the  common 
council." 

The  statute  of  1857,  chapter  446,  entitled  "An  act  to 
amend  the  charter  of  the  city  of  New  York,"  by  section 
28,  {Val  Dig.  276,)  provides,  that  *  *  "No  expense 
shall  be  incurred  by  any  of  the  departments,  or  officers 
thereof,  whether  the  object  of  expenditure  shall  have  been 
ordered  by  the  common  council  or  not,  unless  an  appro- 
priation shall  have  been  previously  made,  covering  such 
expense." 

That  the  said  general  ordinance,  chapter  8,  was  known 
to  be  in  force  by  the  Croton  Aqueduct  Board  and  by  the 
Nicholson  Pavement  Company,  contractors,  when  the  con- 
tract for  paving  Pearl  street  with  Nicholson  pavement  was 
made  and  entered  into.  Yet,  notwithstanding,  said  con- 
tract was  made  in  violation  of  said  ordinance,  and  also  in 
violation  of  the  aforesaid  statute  amending  the  city  charter, 
there  not  having  been  "ah  appropriation  made  therefor." 

That  the  above  cited  statute  to  amend  the  city  charter, 
by  section  38,  (  Val  Dig.  278,)  provided,  that  all  contracts 
shall  be  founded  on  sealed  bids  or  proposals  made  in  com- 
pliance with  public  notice,  advertised  in  such  newspapers 
of  the  city  as"  may  be  employed  by  the  corporation  for  the 
purpose,  and  all  such  contracts  shall  be  given  to  the  low- 
est bidder.  And  the  general  ordinances  of  the  common 
council,  reenacted  in  1866,  by  sections  15  to  22,  inclusive, 
pages  188  to  192,  prescribe  the  steps  to  be  taken  by  the 
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departments  to  carry  into  effect  the  charter  provisions  re- 
lating to  contracts.  The  32d  section  of  the  aforesaid  stat- 
ute to  amend  the  city  charter  provides,  that  antil  the 
common  council  shall  otherwise  direct,  the  existing  ordi- 
nances shall  apply  to  the  departments  therein  mentioned, 
so  far  as  the  same  are  applicable  thereto,  and  not  incon- 
sistent with  that  act.  That  the  aforesaid  provisions  of  the 
city  charter  and  ordinances  were  in  full  force  when  the 
aforesaid  contract  with  the  Nicholson  Pavement  Company 
was  made  and  entered  into,  but  that  no  bids  were  invited, 
and  none  received ;  and  said  contract  was  made  and  en- 
tered into  in  violation  of  the  above  provisions  of  the  char- 
ter, and  above  cited  provisions  of  the  general  ordinances. 
Wherefore,  the  plaintiffs  claim  that  said  contract  with  the 
Nicholson  Pavement  Company,  for  paving  Pearl  street, 
from  Wall  to  Beekman  street,  was  void,  and  that  neither 
the  defendants  nor  the  plaintiffs  are  liable  for  the  expense 
of  paving  Pearl  street,  under  said  contract,  or  for  any 
portion  of  the  money  claimed  or  to  be  claimed  by  said 
contractor,  for  paving  Pearl  street,  under  said  contract. 

That  the  constitution  of  the  State  of  New  York,  by  article 
8,  section  9,  (1  R.  S. p.  69,  5th  «d.,)provides  "that  it  shall 
be  the  duty  of  the  legislature  to  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit,  so  as  to  prevent 
abuses  in  assessments,  and  in  contracting  debt  by  such  mu- 
nicipal corporations."  That  such  duty  has  been  performed 
by  the  enactment  of  various  statutes;  especially  by  the 
act  of  May  4^  1866,  chapter  876,  page  2056,  entitled  "An 
act  to  enable  the  board  of  supervisors  of  the  county  of 
New  York  to  raise  money  by  tax,"  &c.,  the  provisions  of 
which  are  recited. 

The  plaintiffs  farther  allege,  that  the  aforesaid  ordin- 
ance, approved  June  24,  1867,  for  paving  Pearl  street, 
from  Wall  to  Beekman  street,  with  Nicholson  pavement-j 
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**  under  such  directions  as  shall  be  given  by  the  Croton 
Aqueduct  Board,"  on  account  of  the  persons,  respectively, 
upon  whom  the  same  might  be  assessed,  the  pretended 
contract  under  it,  and  the  assessment  aforesaid,  are  each 
and  all  for  a  purpose  not  authorized  by  the  acts  of  May  4, 
M66,  and  April  23d,  1867,  above  cited  ;  but  are  contrary 
thereto,  and  are  therefore  void,  and  the  plaintiffs  are  not 
legally  liable  to  pay  the  said  several  sums  of  money  as- 
sessed upon  their  aforesaid  premises  by  the  said  assess- 
ment. That  the  ordinance,  contract  and  assessment 
aforesaid  are  contrary  to  the  statutes  of  1866  and  1867, 
above  referred  to,  in  that  said  statutes  provide  for  taxing 
the  citizens  generally,  including  the  plaintiffs,  for  repav- 
ing  and  repairing  streets,  and  limit  the  liability  of  said 
citizens,  for  said  objects,  to  the  amount  authorized  by  said 
acts;  whereas,  the  expense  of  paving  Pearl  street  with 
Nicholson  pavemept,  under  the  ordinance  of  June  24th, 
1867,  is  in  excess  of,  and  is  not  included  in,  thiB  appropri- 
ations made  for  such  object  by  said  acts ;  also  contrary  to 
said  act  of  1866,  section  7,  which  requires  that  such  work 
should  be  done  under  the  direction  of  the  "  street  com- 
missioner," and,  as  by  said  act  of  1867,  section  1,  under 
direction  of  the  street  department;  whereas,  the  ordinance 
of  June  24th,  1866,  under  which  the  work  in  question  was 
done,  required  that  it  should  be  done  under  the  direction 
of  the  Croton  Aqueduct  Board ;  also  contrary  to  said  act 
of  1866,  section  9,  and  act  of  1867,  section  4,  in  that  the 
ordinance  of  June  24th,.  1866,  directed  the  work  to  be 
done  on  account  of  the  persons,  respectively,  upon  whom 
the  same  might  be  assessed,  thereby  directing  an  expend- 
iture for  a  purpose  and  object  other  than  was  provided  for 
by  said  acts,  and  contrary  to  the  provisions  of  said  acts. 
That  by  the  act  of  1867,  above  cited,  there  was  appropri- 
ated for  the  use  of  the  corporation,  by  section  1,  for  "Bel- 
gian, or  other  new  pavement,  ?75,000,  p»  159^ ;"  and  for 
^'streets,  repaviugand  repairing,  $130,000,  p.  1602."  And 
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said  act  provides  as  follows,  p.  1605,  section  4 :  "  The  said 
several  sums  shall  be  applied  only  to  the  objects  and  pur- 
poses for  which  the  same  are  hereby  appropriated ;  and 
neither  said  corporation,  nor  any  board,  department,  offi- 
cer or  agent  thereof,  shall  incur  any  liability,  or  make 
any  contract  or  contracts,  or  permit  or  vote  for,  or  author- 
ize, directly  or  indirectly,  any  expenditure  or  expenditures 
for  any  of  the  objects  and  purposes  specified,  the  aggre- 
gate of  which  expenditures,  and  the  liabilities  under  such 
contracts,  shall  exceed  the  sum  appropriated  for  said  pur- 
pose, or  for  any  other  purpose  or  object  than  that  herein 
specified."  That  the  ordinance  of  June  24th,  1867,  (and 
the  contract  founded  thereon,)  are  in  violation  of  said  pro- 
visions of  said  act,  because  there  is  thereby  a  liability  in- 
curred, or  purporting  to  have  been  incurred,  on  the  part 
of  the  corporation,  whereby  the  aggregate  of  expenditure 
is  thereby  made  to  exceed  the  sum  or  sums  appropriated 
for  said  pdrposes;  and  because  the  aforesaid  ordinance 
directs  an  assessment  to  be  made  to  pay  for  the  work,  it 
thereby  incurs  a  liability,  and  authorizes  an  expenditure 
for  a  purpose  other  than  that  specified  in  said  act ;  where- 
fore, the  plaintiflTs  claim  that  said  ordinance  of  June  24th, 
1867,  IS  void,  and  that  the  contract  and  assessment  found- 
ed thereon  are  void,  and  that  the  plaintiffs  are  not  legally 
bound  or  obligated  thereby.  That  the  result  is  a  fraud 
upon  the  statutes  above  cited  and  referred  to,  and  a  fraud 
upon  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  and  an  unlawful  and  unauthorized  lien  upon 
the  plaintiffs'  aforesaid  premises.  That  Pearl  street  is  one 
of  the  main  thoroughfares  of  the  lower  part  of  the  city, 
and  that  the  Nicholson  pavement  recently  placed  therein 
is  for  the  benefit  of  citizens  generally  who  may  use  the 
same,  and  that,  therefore.  Pearl  street  should  be  repaved 
and  repaired,  as  often  as  may  be  necessary,  at  the  expense 
of  the  corporation.  That  the  ordinance  aforesaid  of  June 
24th,  1867,  does  not  require  that  the  whole  expense  of  the 
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new  pavement  shall  be  assessed  upon  the  owners  of  the 
lots  named  in  the  assessment  aforesaid.  It  directs  that 
the  occupants  also  be  assessed ;  but,  in  either  case,  only 
in  proportion  to  the  advantages  which  each  may  be  deemed 
to  acquire ;  and  the  assessors,  under  the  sanction  of  their 
oaths,  whereby  they  qualified,  undertook  to  make  the 
assessment  directed  by  the  said  ordinance ;  yet,  notwith- 
standing, their  said  assessment  does  not  charge  the  ex- 
penses of  said  work  to  the  owners  and  occupants  of  the 
houses  and  lots,  in  proportion  to  the  advantages  which 
each  may  be  deemed  to  acquirid,  but  said  assessment  is 
made  upon  another  principle ;  it  apportions  the  entire  ex-^ 
pense  upon  the  owners  of  the  lots  in  proportion  to  the 
lineal  feet  along  the  line  of  the  street,  in  front  of  each 
man's  premises.  Wherefore,  the  plaintiffs  claim  that  said 
assessment  is  void,  and  they  are  not  bound  thereby. 

That  the  ordinance  of  June  24th,  1867,  under  which  the 
said  assessment  purports  to  have  been  made,  did  not  au« 
thorize  payment  for  crosswalks  of  bridge  stone.  And  the 
plaintiffs  allege  that  the  aforesaid  assessment  is  illegal  and 
void,  because,  without  any  authority  therefor,  there  is 
awarded  thereby  the  sum  of  $1037.40,  or  other  large  sum, 
to  be  paid  to  the  contractor,  for  crosswalks  of  bridge  stone, 
some  of  which  bridge  stone  are  laid  in  streets  which  cross 
Pearl  street. 

The  plaintiffs  further  say,  that  there  is  not  such  proof 
that  the  work  has  been  done,  attached  to  the  assessment 
list^  as  the  general  ordinances  of  1866,  page  199,  require. 
There  is  not  any  affidavit  of  any  inspector  attached  to  the 
assessment  list,  to  show  that  the  work  was  '^  done  accord- 
ing to  the  plan  and  specifications"  of  the  contract  That 
there  is  a  variance  between  th^  ordinance  of  June  24th, 
1867,  and  the  contract  purporting  to  have  been  made  to 
carry  said  ordinance  into  practical  effect.  That  the  con- 
tract is  entire,  and  contracts  for  a  work  other  and  different 
*from  the  work  specified  in  and  directed  by  the  ordinance 
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aforesaid.  That  the  contractor  has  not  completed  the 
work  in  compliance  with  the  ordinance,  or  with  the  tenns 
of  the  contract;  that  the  work  done  commences  with 
Wall  street  and  terminates  at  iFulton  street ;  across  Ful- 
ton street,  and  thence  to  Beekman  street,  the  contractor 
has  not  done  anything ;  the  contractor  has  omitted  that 
part  of  the  work  contracted  for  under  these  words,  "  the 
crosswalks  across  the  line  of  the  proposed  new  pavement." 
Wherefore,  the  plaintiffs  claim  that  the  aforesaid  assess- 
ment, which  awards  payment  to  the  said  contractor,  as 
though  he  had  completed  the  work  required  by  the  afore- 
said* ordinance,  according  to  the  terms  and  specifications 
of  the  contract,  is  void ;  and  the  plaintiffs  are  not  bound 
thereby,  or  obligated  to  pay  the  money  assessed  by  said 
assessment  against  the  plaintiffs'  aforesaid  premises. 

That  the  general  ordinance  of  1866,  page  227,  section  2, 
in  the  aforesaid  ordinance  of  1824,  exempts  the  plaintiffs 
and  their  premises  in  Pearl  street,  from  an  assessment  for 
repaving  Pearl  street ;  that  said  ordinance  was  amended, 
on  or  about  the  year  1836  or  1837,  so  as  to  except  from  the 
benefit  of  its  provisions  streets  paved  with  "wooden  pave- 
ment." That  it  is  not  lawful  for  the  common  council  to 
cause  a  "wooden  pavement"  to  be  laid  in  Pearl  street,  at 
the  expense  of  the  owners  of  the  lots,  and  thereby  relieve 
the  corporation  from  the  expense  of  repaving  and  repair- 
ing Pearl  street.  Wherefore,  the  plaintiffs  claim  that  the 
aforesaid  assessment  is  void,  and  the  plaintiffs  are  not 
bound  thereby,  or  obligated  to  pay  the  money  thereby 
assessed  against  their  premises.  That  many  of  the  most 
important  and  material  facts  above  set  forth  do  not  ap- 
pear in  or  by  the  assessment  list  or  record  of  assessment 
sought  to  be  set  aside ;  but  that  many  extrinsic  facts  are 
necessary  to  be  proved  in  order  to  establish  the  illegal- 
ity of  said  assessment ;  and  unless  the  said  assessment  be 
set  aside,  or  the  plaintiffs  otherwise  adequately  relieved, 
it  will  necessarily  Jead  to  a  multiplicity  of  suits,  and  will 
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result  in  great  and  irreparable  injury  to  the  plaintiffs ;  and 
that  the  apparent  liens  upon  their  aforesaid  real  estate, 
caused  by  the  said  assessment,  are  a  cloud  upon  their  title 
thereto,  which  ought  in  equity  to  be  removed  therefrom. 

The  plaintiffs  further  allege,  that  heretofore,  and  on  or 
about  the  6th  of  July,  1868,  the  plaintiffs  presented,  in 
writing,  to  the  comptroller  of  the  city  of  New  York,  the 
claim  hereinbefore  set  forth,  upon  which  this  action  is 
founded,  for  adjustment,  and  that  at  least  twenty  days 
have  elapsed  since  such  presentation  of  the  claim.  That 
on  or  about  the  I2th  day  of  October,  1868,  and  after  the 
expiration  of  the  aforesaid  twenty  days,  the  plaintiffs  made 
a  second  demand,  in  writing,  upon  the  said  comptroller, 
for  the  adjustment  of  the  said  claim,  but  the  said  comp- 
troller has  hitherto  wholly  neglected  and  refused  to  make 
any  adjustment  thereof.  Wherefore,  the  plaintiffs  de- 
manded judgment  against  the  defendants,  and  that  the 
defendants,  and  the  comptroller  and  other  officers  and 
servants  of  the  defendants,  abstain  from  collecting  of  the 
plaintiffs  the  said  several  sums  of  money  assessed  to  be 
paid  by  the  former  owners  of  said  premises ;  that  the  liens 
imposed  by  said  assessment  upon  the  plaintiffs'  premises 
be  discharged,  and  that  the  records  in  the  office  of  the 
comptroller  be  so  altered  as  that  it  will  appear  of  record 
that  the  liens  aforesaid  have  been  discharged,  and  that 
the  defendant  and  all  its  officers  and  agents  may  be  per- 
petually enjoined  and  restrained  from  collecting  said  as- 
sessment, and  from  all  proceedings  for  that  purpose,  and 
from  selling  the  aforesaid  lots  of  land  of  the  plaintiffs, 
or  of  any  of  them;  or  taking  any  proceedings  therefor  on 
account  of  said  assessment,  and  from  doing  any  other  act 
to  the  injury  of  the  plaintiffs. 

To  this  complaint  the  defendants  demurred,  on  the 
grounds,  l.>That  the  court  has  not  jurisdiction.  2.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.   . 
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The  court,  at  special  term,  ordered  judgment  for  the 
.  defendants  on  their  demurrer,  dismissing  the  complaint, 
with  costs ;  and  the  plaintiffs  appealed. 

John  McKeon,  for  the  appellants. 

I.  There  are  facts  set  forth  in  the  complaint  which  are 
extrinsic  to  the  assessment  roll.  These  set  forth,  among 
other  T^atters,  violations  of  law,  of  ordinances  relating  to 
assessments  for  paving  &c.  streets ;  also  the  non-complian- 
auce  of  the  contract  with  the  ordinance,  and  that  the 
work  has  not  been  done  according  to  contract.  The  fact 
was  stated  that  no  bids  were  invited  for  the  pavement 
It  does  not  appear  that  the  pavement  in  question  is 
patented. 

U.  The  defendants'  demurrer  admits  all  the  facts  set 
forth  in  the  complaint,  as  above  stated,  and  also  admits 
that  the  assessment  laid  for  this  pavement  is  an  incum- 
brance and  lien  on  the  houses  and  lots  assessed,  and  for 
the  non-payment  of  which  the  same  may  be  sold,  and  a 
certificate  of  the  sale  given  to  the  purchaser,  as  appears 
by  several  acts  of  the  legislature.  {Act  of  1824,  §  1,  Voir 
entitle' 8  Digest  of  Laws  of  the  city  of  New  Tork,  p.  467.  Act 
of  April  18,  1843,  M  p.  1238.  Act  o/1853,  Id.  p.  1273, 
§6.    /d. ;?.  1274,  §§  13,  14.) 

lU.  The  act  of  1858,  in  relation  to  setting  aside  assess- 
ments for  irregularity  and  fraud,  is  not  the  only  remedy 
for  aggrieved  parties.  {Pet^ion  of  John  W.  Lewis^  decided 
by  Justice  Ingraham^  MS.  opinion.  Petition  of  Beekmanj  de^ 
cided  by  Sutherland^  e/.,  11  Abb.  164.     19  Sow.  519.) 

IV.  The  remedy  by  certiorari  would  only  bring  up  the 
assessment  roll,  and  none  of  the  extrinsic  facts  which  are 
set  forth  in  the  complaint,  and  which  form  the  ground- 
work of  the  application  of  the  plaintiffs,  would  appear. 

Y.  The  tax  not  being  void  on  the  face  of  the  assessment 
roll,  but  its  irregularity  appearing  by  extrinsic  facts,  which 
are  averred  in  the  complaint,  and  admitted  by  the  demur- 
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rer,  tbe  case  comes  within  the  doctrine  of  our  courts,  that 
if  the  tax  or  assessment  complained  of  is  valid  on  its  face, 
or  if  the  proof  necessary  to  be  made  to  enable  a  party  to 
claim  under  it,  will  of  itself  show  that  it  is  v<5id,  then  a 
bill  to  set  aside  the  assessment,  or  as  it  may  be  called,  to 
remove  cloud  on  the  title,  will  not  lie.  When,  however, 
the  claimant  can  establish  a  title  by  the  record  on  the  as- 
sessment, then  there  is  such  a  cloud  on  the  title  as  the 
owner  may  legally  ask  to  have  removed  by  a  court  of 
equity.  {Eeywood  v.  (My  of  Buffalo^  4  Kern,  534.  Scott  v. 
Onderdonkj  14  N.  T,  Rep.  9.  Susquehanna  Bank  v.  Super- 
vUors  of  Broome  Oo.j  25  id.  314.  Allen  v.  City  of  Buffalo ^ 
39  id.  386.)  In  this  last  case  (published  since  Justice 
Sutherland's  judgment  in  this  action)  the  Court  of 
Appeals  declares  the  doctrine,  that  where  an  assessment 
is  improperly  made,  and  where  a  certificate  of  sale  of 
property  under  such  assessment  is  made  prima  facie  evi- 
dence of  the  title,  such  certificate  of  s^le  becomes  a  cloud 
on  the  title,  and  an  action  will  lie  to  remove  it.  {See 
also  Hatch  v.  Oity  of  Buffalo^  Trans,  of  May  19,  1869.) 

VI.  The  complaint  shows  a  case  for  relief  in  a  court  of 
equity ;  and  the  judgment  of  Justice  Sutherland,  sustain- 
ing the  demurrer,  should  be  overruled,  with  costs. 

Wm.  H.  Leonardj  for  the  respondents. 

L  This  court  will  not  take  cognizance  of  an  action  in 
equity  for  relief  against  a  tax  or  assessment  erroneously 
or  illegally  imposed  by  a  municipal  corporation,  nor  re- 
strain its  collection.  {Mooers  v.  Smedley^  6  John,  Oh.  28. 
The  Mayor  dec.  v.  Meserole,  26  Wend,  132.  Wiggin  v.  The 
Mayor  dte.j  9  Paigey  9.  Livingston  v.  SoUenbeckj  4  Barb. 
9,  16.  Van  Rensselaer  v.  Kidd,  Id.  17.  BotUon  v.  Brook" 
lyn,  15  id.  375.  Wilson  v.  The  Mayor  dcy  1  Abb.  4.  Chem- 
ical Bank  v.  2%«  Mayor  dc,  1  id,  79.  Douglas  v.  2%e 
Mayor  dtcy  2  i)t4cr,  110.     N.  T.  Life  Ins.  Co.  v.  Supervisor Sj 
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4  id,  192.  Mu.  Benefit  Ins.  Co.  v.  Supervisors^  8  Bosw.  683. 
Same  v.  Supervisors^  33  jBarJ.  322.  Set/wood  v.  Ctty  o/ 
Buffalo,  14  -ST.  F.  i?q[?.  534.  Doolitile  v.  Supervisors,  18  fd.  155.) 
There  are  but  three  exceptions  to  the  application  of  the 
rule  stated  in  this  point.  These  are,  to  prevent  multi- 
plicity of  actions,  irreparable  injury  to  the  freehold,  or, 
where  extrinsic  evidence  is  required,  to  establish  the  inval- 
idity of  the  lien.  {Heywood  v.  The  City  of  Buffalo,  supra,) 
There  is  no  claim  here  that  a  multiplicity  of  actions  will 
be  avoided,  or  that  any  injury  to  the  freehold  will  occur. 
There  is  an  allegation  that  extrinsic  evidence  will  be  re- 
quired as  to  many  of  the  alleged  facts ;  but  an  examina- 
tion shows  that  no  material  fact  is  stated,  not  presented 
by  the  assessment  roll,  or  by  an  inspection  of  the  ordin- 
ances or  the  statutes.  The  other  averments  as  to  which 
extrinsic  evidence  might  be  required  will  be  hereafter  re- 
ferred to.  The  case  of  Allen  v.  The  City  of  Buffalo,  (39 
N.  T.  Rep.  386,)  cannot  be  regarded  as  a  reversal  of  the 
unbroken  chain  of  authority  cited  under  this  point  That 
case  appears  to  have  been  decided  in  view  of  the  very  ex- 
traordinary provisions  of  the  city  charter  applicable  to 
assessments  and  sales  therefor  in  the  city  of  Buffalo.  That 
charter  directs  the  delivery  of  a  certificate  to  the  pur- 
chaser at  sales  for  assessments,  describing  the  premises, 
the  date  of  sale,  and  the  period  for  which  sold,  which  is  de- 
clared by  the  charter  to  be  presumptive  evidence  of  a  legal 
assessment  and  valid  sale.  No  such  provision  of  law  is  to 
be  found  applicable  to  sales  for  assessments  in  the  city  of 
New  York.  None  of  the  cases  cited  are  referred  to,  crit- 
icised or  doubted,  nor  does  the  Buffalo  case  purport  to 
overrule  the  former  decisions.  The  burthen  of  proof,  by 
the  Buffalo  charter,  is  thrown  upon  the  lot  owner  to  es- 
tablish the  invalidity  of  the  sale ;  thus  changing  the  usual 
rule,  and  requiring  extrinsic  proof  in  every  case,  whenever 
a  sale  has  taken  place  and  a  certificate  been  issued,  as  had 
been  done  in  AUen  v.  City  of  Buffalo.    The  decision  in 
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Allen's  ciise  relies  for  authority  on  that  of  Scott  v.  Onder- 
donk^  (14  N.  Y.  Rep,  9,)  and  both  are  made  upon  the 
ground  that  extrinsic  evidence  will  be  required  on  the 
part  of  the  plaintiff  to  establish  his  cause  of  action.  Mey- 
wood  V.  City  of  Buffalo^  reported  in  the  same  volume,  de- 
cided by  the  same  judges,  at  a  subsequent  tern^  in  the 
same  year  as  that  of  Scott  v.  Onderdank,  goes  upon  the 
ground  that  extrinsic  evidence  will  not  be  required ;  of 
course  they  are  not  in  hostility.  1.  A  sale  under  a  void 
or  illegal  assessment  would  not  divest  the  plaintiffs*  title. 
Their  defense  to  an  action  to  eject  him  would  be  perfect 
as  against  a  suit  by  a  purchaser  acquiring  title  under  such 
an  assessment  2.  The  assessment  is  the  judgment  of  a 
subordinate  tribunal ;  a  court  of  equity  will  not  review 
and  correct  the  errors,  mistakes  and  abuses  of  such  "pub- 
lic jurisdictions."  (JBeywood  v.  City  of  Buffalo,  supra.  The 
Mayor  dee.  v.  Meserolcj  supra.  Mooers  v.  Smedley^  supra.) 
3.  Assuming  the  assessment  to  be  irregular,  unauthorized 
and  void,  as  alleged,  the  defense  of  the  plaintiffs  is  clear 
and  cei-tain  to  any  action  to  dispossess  them,  and  there  is 
no  cloud  upon  their  title,  and  no  relief  in  equity  required. 
They  could  also  recover  for  money  unjustly  exacted,  by 
an  action  at  law.  4.  This  action  demands  an  interference 
with  the  duties  of  public  officers,  and  with  public  busi- 
ness and  improvements.  If  the  jurisdiction  be  enter- 
tained, it  brings  before  the  court  an  overwhelming  mass 
of  business  from  new  and  unusual  remedies. 

n.  Several  objections  to  the  validity  of  the  assessment 
require  no  extrinsic  evidence;  they  appear  from  the  assess- 
ment roll,  the  ordinances  or  the  statutes.  Those  objec- 
tions which  require  extrinsic  evidence  will  be  wholly 
unavailing  to  remove  or  impair  the  validity  of  the  assess- 
ment when  proven.  They  are,  (1st.)  That  the  street  was 
formerly  paved  at  the  expense  of  the  lot  owners,  from  which 
it  is  assumed  that  a  contract  to  repave  at  the  expense 
of  the  corporation,  arises   under  an  ordinance  of  1824. 
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(2d.)  That  the  lot  owners  having  paid  annual  taxes,  a  por- 
tion of  which  were  applied  to  the  streets  generally,  the 
corporation  are  bound  to  repUve.  (3d.)  Violation  of  the 
city  ordinances  and  charter  requiring  advertisement  and 
proposals  for  the  work,  and  forbidding  expenditures  ex- 
ceeding appropriation.  (4th.)  The  contractor  has  not 
fulfilled  his  contract.  (5th.)  Former  pavement  at  the  ex- 
pense of  the  lot  owners  renders  it  unlawful  to  lay  the 
wooden  pavement,  because  streets  paved  with  wood  are 
excepted  from  the  benefit  of  the  ordinance  of  1824,  ex- 
empting from  expense  for  repavement.  These,  if  proven, 
are  not  available  to  the  plaintiffs  as  grounds  for  relief, 
1.  No  valid  contract  arises  under  the  ordinance  of  1824, 
exempting  lot  owners  from  expense  for  future  repave- 
ment, when  the  street  has  been  once  paved  at  their  ex- 
pense, (a.)  Under  the  act  of  1813,  ( Val.  Dig.  1190,  §  175,) 
the  common  council  are  authorized  to  impose  the  whole 
or  any  part  of  the  expense  for  any  new  pavement  upon 
the  lot  owners.  [Matter  of  Lewis  v.  The  Mayor  cfec,  35 
How,  Pr,  162,  168.)  Hence,  the  release  of  the  lot  owners 
from  future  assessments,  by  the  ordinance  of  1824,  was  a 
voluntary  surrender  of  the  power  and  duty  which  were 
intrusted  to,  or  imposed  upon,  the  common  council  by 
law.  It  denies  to  future  boards  the  right  to  exercise  the 
power,  or  perform  the  duty,  conferred  for  municipal  legis- 
lation. As  a  contract,  it  is  nudum  pactum,  for  the  lot 
owner  was  liable,  under  section  175,  to  be  assessed  to  pay 
for  the  pavement,  unconditionally,  as  well  on  the  first 
occasion  as  the  second ;  and  the  payment  of  the  assess- 
ment for  which  the  lot  was  liable  was  no  consideration 
for  a  release  from  subsequent  assessments.  The  want  of 
capacity  so  to  fetter  future  action  is  fully  considered,  and 
denied,  in  The  People  v.  Boper,  (35  K  Y.  Rep.  629,  639;) 
GoszUr  V.  Corp,  of  Qeorgetown^  (6  Wheat,  593 ;)  Presbyte- 
rian Church  V.  T?te  City  of  New  Yorky  (5  Cowen,  538,  540.) 
(6.)  Public  policy  forbids  the  ordinance  of  1824,     On  sim- 
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ilar  groands  all  future  taxes  and  assessments  might  be 
contracted  away  for  present  payment,  (c.)  The  statute  of 
1837,  chap.  160,  referred  to  in  the  complaint,  and  enacting 
that  all  ordinances  of  the  common  council  shall  continue 
in  force  until  repealed,  gives  no  additional  force  to  the 
ordinance  of  1824.  Tlie  ordinance  of  June,  1868,  direct- 
ing the  assessment,  is  inconsistent  with  that  of  1824,  and 
is  a  repeal  to  that  extent  of  the  prior  ordinance.  2.  The 
payment  of  annual  taxes  assessed  upon  these  lots,  and  the 
application  of  a  portion  of  the  tax  to  other  streets,  affords 
no  valid  objection  to  this  assessment,  (a.)  The  act  of 
1813,  section  175,  gives  a  continuing  power  which  is  not 
affected  or  repealed  by  any  tax  levy.  The  provisions  of 
the  charter  on  these  subjects,  section  38,  relate  to  the  ex- 
penditure of  money  from  the  city  treasury.  (Matter  of 
James  Brown,  1867,  MS.  opinion  of  Judge  Sutherland.  Mat- 
ter of  Lewie  v.  The  Mayor  dkc.j  35  ffow.  Pr.  Bep.  162,  168.) 
Judge  Ingraham  says  the  provision  does  not  apply  where 
the  expense  is  charged  on  the  owners.  So,  also,  the  pro- 
visions of  the  charter  respecting  expenditures  and  appro- 
priations have  no  application  to  this  case.  3.  The  allega- 
tions respecting  the  violations  of  the  city  charter,  in  not 
advertising  for  proposals,  and  not  obtaining  or  receiving 
bids  for  the  performance  of  the  work,  will  not,  if  proven, 
affect  the  validity  of  the  assessment,  (a.)  The  Nicholson 
pavement  is  a  patented  process,  furnished  only  by  the 
company  named  in  the  complaint,  who  alone  have  the 
right  to  use  the  process.  [Aetor  v.  The  Mayor  &c.,  general 
termy  opinion  of  Justice  Ingraham^  rep,  in  Trans,  of  Feb.  8, 
1869.  Harlem  Gas  Go.  v.  The  Mayor  dtc.  of  New  Torky  33 
N.  T.  Bep.  309.  Hobart  v,  Gity  of  Detroit^  7  Am,  Law  Beg. 
741.)  4  The  plaintiffs  cannot  escape  payment  of  the  as- 
sessment because  the  contractor  has  violated  his  contract 
(a.)  The  corporation  may  have  an  action  against  the  con- 
tractor for  damages,  but  that  fact  does  Hot  afford  any 
ground  of  complaint  against  the  assessments.     There  is 
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no  allegation  as  to  the  extent  or  amount  of  damage.  It 
may  be  very  trifling.  (J.)  There  is  no  allegation  of  fraud 
in  respect  to  the  judgment  of  the  board  of  revision  and 
correction  confirming  the  assessment.  The  contractor,  by 
reason  of  the  confirmation,  is  entitled  to  payment  as  upon 
an  acceptance  of  the  work  by  the  corporation.  5.  The 
position  that  the  former  pavement  of  the  street  at  the  ex- 
pense of  the  lot  owners,  renders  it  unlawful  to  lay  the 
wooden  pavement  now,  is  iu consequential.  If  the  lot 
owners  have  become  exempt  from  the  expense  of  future 
pavements  or  repairs,  under  the  ordinance  of  1824,  that 
exemption  will  not  be  lost  by  tl>e  putting  down  of  the 
wooden  pavement  at  a  subsequent  period. 

m.  The  objections  not  referred  to  in  the  second  point, 
are  such  as  require  no  extrinsic  proof,  and  appear  from 
the  face  of  the  assessment  roll ;  as  to  these,  the  plaintiffs 
have  a  full  and  complete  remedy  by  certiorari.  As  to  the 
proper  application  of  this  remedy,  see  Heywood  v.  City  of 
Buffalo,  (14  N.  F.  Rep.  540 ;)  Le  Roy  v.  The  Mayor  &c.  of 
New  York,  (20  John.  430,  434,  438 ;)  Starr  v.  City  of  Roch- 
estery  (6  Wend.  566,  567 ;)  The  People  v.  Mayor  of  Brooklyn, 
(9  Barb.  535,  540 ;)  Betts  v.  City  of  Williamshurgh,  (15  id. 
255,  262 ;)  The  People  v.  City  of  Rochester,  (21  id.  656,  664;) 
or  by  mandamus  to  strike  out,  &c.  (Adriance  v.  ITie  Su- 
pervisors, 12  How,  Pr.  224,  and  the  numerous  cases  there 
cited.)  The  objections  to  the  validity  of  the  assessment 
last  mentioned  are,  (1st.)  That  the  work  should  have  been 
performed  by  the  corporation,  and  not  by  the  Croton 
board.  (2d.)  Not  authorized  by  the  tax  levies  of  1866  and 
1867,  and  violating  those  acts  requiring  the  work  to  be 
done  by  the  street  commissioner  or  street  department; 
also,  incurring  liability  forbidden  by  those  acts.  (3d.)  The 
assessment  is  according  to  lineal  feet,  and  does  not  charge 
the  lot  owners  or  occupants  in  proportion  to  advantage, 
fls  directed  by  the  ordinance.  (4th.)  Providing  for  paying 
the  contractors  for  crosswalks  of  bridge  stone,  not  pro- 
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vided  for  by  the  ordinance.  (5th.)  The  affidavits  of  the 
surveyor  and  inspector  are  not  attached  to  the  assessment 
roll.  These  objections  must  appear  from  the  roll,  and 
if  any  of  them  are  valid,  the  assessment  can  be  reached 
by  certiorari.  One  valid  objection  is  sufficient  to  operate 
the  discharge  of  the  lien,  and  the  plaintiffs  having  there- 
by another  sufficient  remedy,  the  court,  according  to  well 
settled  rules,  will  refuse  to  take  jurisdiction  by  action  in 
equity. 

IV.  The  court  should  also  refuse  jurisdiction  over  this 
case  because  the  plaintiffs  have  another  good  and  suffi- 
cient remedy  under  the  statute  of  1858.  (Session  Laws  of 
1858,  ch.  338.)  The  grounds  of  objection  stated  in  the  com- 
plaint>  whether  requiring  extrinsic  evidence  or  not,  involv- 
ing fraud  or  legal  irregularity,  are  clearly  cognizable,  and 
the  relief  is  applicable  under  that  act.  The  statute  was 
adopted  and  made  specially  applicable  to  the  city  of  New 
York,  with  the  decisions  of  the  court  of  equity  cited  un- 
der the  first  point,  refusing  to  take  jurisdiction  of  cases 
like  the  present  directly  in  view  of  the  legislature,  and 
with  the  manifest  intention  of  affording  a  cheap  and  easy 
remedy,  without  interfering  with  the  rule  adopted  in 
equity.  In  pursuance  of  the  rule  refusing  jurisdiction 
where  the  party  has  another  good  and  sufficient  remedy, 
suitors  in  the  city  of  New  York,  in  cases  of  this  descrip- 
tion, should  be  referred  to  the  statute  of  1858. 

V.  The  plaintiffs  have  no  separate  and  exclusive  right 
to  maintain  this  action.  It  should  have  been  brought  on 
behalf  of  the  plaintiff's  and  all  others  similarly  situated 
in  respect  to  this  assessment,  (a.)  The  judgment  de- 
manded will  not,  if  obtained,  bar  other  actions  to  vacate 
this  assessment  The  assessment  as  to  other  owners  of 
lots  will  remain,  and  the  corporation  will  not  be  enabled 
to  reassess  the  expense.  ((.)  The  corporation  is  charged 
by  statute  with  the  duty  of  repairing  and  repaving  streets, 
and  authorized  to  impose  assessments  therefor  on  the  lot 
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owners.  (Act  of  1813,  §  175.)  The  performance  of  these 
dutiefi  ought  not  to  be  interfered  with  by  a  court  of  equity, 
on  the  invitation  of  the  owners  of  a  very  small  portion 
only  of  the  lots  afiected,  having  a  small  comparative  inter- 
est ;  because  the  work  is  of  a'public  character,  afiecting  the 
accommodation  and  interests  of  great  numbers,  {e.)  The 
work  has  been  performed,  and  the  assessment  confirmed 
by  the  board  of  revision  and  correction.  A  few  private 
owners  of  seven  lots  seek  to  cast  the  whole  expense  of 
this  improvement  on  the  tax-payers  at  large,  and  do  not 
seek  relief  from  such  portion  only  of  the  assessment  as 
may  be  in  excess  of  the  proper  sum.  (d.)  The  object  of 
the  action  is  to  escape  the  payment  of  an  assessment,  not 
to  remove  a  cloud  upon  the  title,  (e.)  The  court  will  be 
overwhelmed  with  a  mass  of  individual  actions  for  relief 
from  assessments  of  this  nature,  if  their  jurisdiction  shall 
be  retained.  Courts  have  steadily  refused  to  permit  a  few 
individuals  to  act  as  public  champions  in  actions  for  relief 
from  taxes  and  assessments. 

By  the  Court,  Oardozo,  J.  It  is  perfectly  settled  that  if 
a  tax  or  assessment  be  void  upon  its  face,  or  if  the  proof 
necessary  to  enforce  it  will  show  its  invalidity,  a  bill  in 
equity  to  restrain  its  collection  cannot  be  sustained.  Allen 
V.  The  City  of  Buffalo,  (39  N.  Y.  Rep,  386^)  contains  nothing 
in  opposition  to  or  inconsistent  with  this  doctrine.  That 
was  a  case  falling  plainly  within  the  rule,  where  the  in- 
validity would  neither  appear  on  the  face  of  the  assess- 
ment nor  in  the  proofs  necessary  to  enforce  or  sustain  it; 
because  by  statute  the  tAX  or  assessment,  and  the  proceed- 
ings to  impose  and  collect  the  same,  were  declared  to  "  be 
deemed  to  be  valid,  regular  and  conclusive,  subject  to  the 
right  of  any  party  to  show  to  the  contrary  by  affirmative 
evidence''  As  no  such  provision  of  law  exists  as  respects 
assessments  in  this  city^  that  case  has  no  application  here. 

The  only  question,  after  what  was  said  by  the  court  on 
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the  argument,  remaining  to  be  considered,  is  whether  the 
corporation  ordinance  of  1824,  relied  on  by  the  plaintiffs, 
makes  such  a  case  of  contract  between  the  city  and  the  , 

owners  of  the  lots  in  question,  on  Pearl  street,  as  prevents 
the  city  from  enforcing  the  assessment  which  the  plaintiffs 
seek  to  avoid.  "Without  inquiring  as  to  the  power  of  the 
common  council  to  make  such  a  contract  as  the  plaintiffs 
claim  the  ordinance  of  1824,  followed  by  the  payment  by 
the  owners  of  the  Pearl  street  lots  of  the  cost  of  paving 
that  street,  created,  or  the  effect  of  it  if  made,  I  think  it 
enough  to  say  that  the  supposed  contract  lacks  one  essen- 
tial element  of  a  valid  agreement,  viz.,  a  consideration. 
By  the  statute  of  1813  {ch,  86)  the  mayor,  aldermen  and 
commonalty  were  authorized,  among  other  things,  to 
direct  the  paving  of  streets,  and  to  assess  the  expense  upon 
the  owners  or  occupants  of  the  houses  and  lots  benefited, 
(§  175.)  Under  this  provision  the  owners  could  have  been 
compelled  to  pay  the  expense  of  the  pavement  laid  down  ^ 

in  1824,  and  therefore  the  promise  of  the  corporation  to 
bear  the  expense  of  future  repairs  and  pavements  was 
without  consideration.  The  ovvners  lost  nothing  by  what 
occurred ;  they  simply  paid  what  by  law  they  could  have  V*- 

been  obliged  to  pay,  and  it  has  never  been  held  that  the 
performange  of  a  legal  duty,  or  the  payment  ot  a  legal 
liability,  furnished  any  consideration  to  support  a  promise. 
The  judgment  below  was  right,  and  should  be  afl&rmed. 
The  case  of  Ely  v.  The'  Mayor  ^e.  should  be  disposed  of 
in  the  same  manner. 
^  Judgment  affirmed. 

[Nbw  Yobk  Gbnbbal  TbrXi  April  4, 1870.    Jb^graham^  Oeo^  0,  BarftardKtid 
Cmbfzo,  Justices.] 
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A  parol  SBsignment  of  a  claim  for  the  price  of  goods  sold  and  delivered  is 
valid. 

Where  a  quantity  of  whisky  was  sold  by  the  plaintiff's  assignor  to  the  defend- 
ant, for  11.45  a  gallon,  at  a  time  when  the  tax  imposed  upon  that  article,  by 
the  government,  was  $2  per  gallon,  the  bill  of  sale  stating  the  price  to  be 
$2.45  per  gallon ;  SM  that  the  sale  at  a  price  less  than  the  amount  of  the  tax 
was,  under  section' 21  of  the  act  of  congress  of  1867,  (14  U.  S.  Stat,  at  Large^ 
4tl\i)pritna  faeie  evidence  that  the  tax  had  not  been  paid ;  and  that  the  in- 
tent to  avoid  the  tax  was  inferred  from  the  price  at  which  it  was  sold,  and 
the  statement,  in  the  bill  of  sale,  of  a  price  greater  than  the  amount  of  the 
government  duties^ 

The  court  is  bound  to  take  judicial  notice  of  the  statutes  relating  to  internal 
revenue,  and  not  to  suffer  the  collection  of  any  debt  {frohibited.  And  if  a 
vendor  has  apparently  violated  them  in  the  particular  above  mentioned,  it  is 
incumbent  on  him  to  show  either  that  the  tax  has  been  paid,  or  that  he  did 
not  intend  to  avoid  the  payment. 

Independently  of  the  statute  making  it  prima  faeU  evidence  thereof,  (14  U.  8. 
Stat,  at  Largef  471,  ^  21,)  no  other  conclusion  can  be  reasonably  drawn  from 
the  sale  of  an  article  for  less  than  the  tax  imposed  by  law,  upon  it,  in  the 
absence  of  proof  of  the  pasrment  of  such  tax,  than  an  intention  to  evade  such 
payment. 

This  conclusion  is  strengthened  where  it  appears  that  in  the  bill  of  sale  the 
price  of  the  thing  sold  is  stated  at  a  sum  larger  than  the  amount  of  the  tax, 
although  the  actual  price  was  less. 

THIS  was  au  action  brought  against  the  defendants  as 
partners,  doing  business  under  the  firm  name  of  L. 
Albetis  &  Co.,  to  recover  the  value  of  seventeen  barrels 
of  whisky,  containing  884  gallons,  sold  by  Albert  Cahen 
to  the  defendants  for  cash,  April  20,  1867,  at  the  city  of 
New  York,  at  $1.45  per  gallon,  and  amounting  to  $1261.80. 

The  complaint  alleged  that  the  claim  had  been  duly 
assigned  to  the  appellant  by  Cahen,  before  suit  was  brought 

The  answer,  among  other  things,  denied  the  alleged 
value  of  ttie  goods,  the  agreement  to  pay  the  alleged  price, 
and  the  assignment. 

The  evidence  of  "Wellman,  the  broker,  was  that  the  de- 
fendants accepted  the  whisky  at  $1.45  a  gallon,  and  after- 
wards he  presented  them  a  bill  for  it,  amounting  to  twelve 
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hnndred  and  odd  dollars,  and  they  agreed  to  pay  it;  and 
they  admitted  to  him  that  Cahen  had  delivered  the  whisky 
to  them.  Cahen  swore  that  the  amount  that  the  defend- 
ants had  agreed  to  pay  for  the  whisky  he  assigned  to  Mo- 
ses Kessel,  the  plaintiff  in  this  action,  before  this  action 
was  commenced,  by  way  of  consideration  for  some  money 
($3200)  that  he  owed  Kessel,  and  that  the  assignment  was 
a  verbal  one,  although  he  was  not  sure  about  this.  "When 
Cahen  made  the  assignment  to  Eessel  he  gave  Kessel  a 
statement  of  the  amount  of  the  debt,  but  whether  written 
or  verbal  he  could  not  say.  The  whisky  Cahen  actually 
sold  to  the  defendants  at  $1.45  per  gallon ;  but  it  was,  at 
the  defendants'  request,  billed  to  them  at  a  fictitious  price, 
to  wit,  at  92.45  per  gallon. 

At  the  close  of  the  plaintiff's  testimony,  the  defendants' 
counsel  moved  for  a  nonsuit,  on  the  following  grounds: 

1st.  That  no  valid  assignment  of  the  claim  from  Cahen 
to  the  appellant  had  been  shown;  that  the  statute  of 
frauds  required  the  assignment  to  be  in  writing ;  and, 

2d.  That  the  value  of  the  goods  had  not  been  proven. 

The  court  granted  the  motion,  on  the  ground  that  the 
assignment  should  have  been  in  writing,  and  upon  the 
further  ground  that  the  original  sale  from  Cahen  to  L. 
Albetis  &  Co.  was  in  violation  of  the  United  States  rev- 
enue laws. 

The  plaintiff  appealed  from  the  judgment. 

M.  V.  B.  WHeoxsoTiy  for  the  appellant. 

I.  The  evidence  of  the  value  of  the  goods  was  clear,  and 
was  admitted  by  the  defendants  to  be  twelve  hundred  and 
odd  dollars  (the  actual  amount  being  $1261.80.) 

n.  The  evidence  of  the  assignment  of  the  claim  by 
Cahen  to  Kessel  for  a  good  consideration  was  equally  clear, 
and  if  that  assignment  was  by  parol,  it  was  nevertheless 
valid,  having  been  made  for  a  good  consideration,  to  wit, 
its  payment  for  a  debt  of  83200.     The  court  and  the  coun- 
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sel  were  in  error  in'  Bupposing  that  the  statute  of  frauds 
affected  the  case.  There  is  no  statute  on  the  subject,  and 
an  assignment  may  be  by  parol  in  every  case  Where  the 
statute  does  not  expressly  require  a  waiting.  (4  N,  Y.  Rep, 
497.  7  Exeh.  581.)  It  is  well  settled  that  a  parol  assign- 
ment of  a  debt,  claim  or  chose  in  action,  if  founded  on  a 
good  consideration,  is  perfectly  valid,  (See  Rupp  v.  Blanch- 
ardf  34  Barb.  629,)  and  no  notice  of  the  assignment  from 
the  assignor  or  the  assignee  to  the  debtor  is,  in  this  State, 
necessary  to  complete  the  transaction.  {Muir  v.  Schenck^ 
3  mil,  228.) 

III.  The  point  taken  by  the  court,  that  the  original  sale 
was  invalid  as  against  the  laws  of  the  United  States,  was 
equally  unsustained  by  law  or  evidence.  1.  The  answer 
sets  up  no  such  defense.  2.  No  United  States  law  was  or 
can  be  cited  that  made  this  sale  invalid.  3.  The  judge 
considered  that  as  the  whisky  was  sold  for  less  than  the 
alleged,  but  not  proven,  government  tax  on  it,  the  sale 
was  void;  but  no  law  was  produced  or  exists,  which  pro- 
nounces a  sale  void  under  such  circumstances ;  nor  were 
any  facts  proved,  or  offered  to  be  proved,  to  show  that  the 
tax  due  the  government  had  not  been  paid,  or  that  the 
plaintiff  had  been  a  party  to  any  evasion  of  the  United 
States  tax. 

P.  D.  PeUoUj  for  the  respondents. 

I.  There  was  no  evidence  of  an  agreed  price  for  the 
goods  mentioned  in  the  complaint,  and  none  of  value,  upon 
which  the  jury  could  find  a  verdict.  Cahen,  the  vendor, 
testified,  "they  agreed  to  pay  for  these  goods  81.27J, 
(meaning  $1.27J  per  gallon,)  about  $1100.  I  don't  recol- 
lect the  exact  amount.  I  think  the  amount  is  $1115,  or 
something  of  that  kind."  On  cross-examination  he  says: 
"  I  told  D'Antin  (defendants'  agent)  that  the  goods  were 
at  $1.37J,  (1.37J  per  gallon.)  Wellman,  another  of  the 
plaintiff' 's   witnesses,   testified:    "They   (defendants)  ac- 
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cepted  the  goods  at  91.45  per  gallon.  The  amount  was 
twelve  hundred  odd  dollars.  I  don't  recollect  the  precise 
amount."  He  said  there  were  884  gallons ;  but  he  subse- 
quently said,  in  relation  to  the  quantity,  "  all  I  judge  by  is 
the  return  of  the  inspector,  (not  produced;)  that  is  all  I 
know  of  it"  This  is  all  the  evidence  in  relation  to  price. 
There  is  no  evidence  whatever  of  value.  The  witnesses 
do  not  agree  as  to  the  contract  price.  If  either  price  per 
gallon  named  by  the  witnesses  be  taken  as  the  agreed 
price,  there  is  no  basis  upon  which  the  jury  could  determ- 
ine  the  aggregate  value,  for  there  is  no  evidence  of  the 
quantity;  "Wellraan  had  no  knowledge,  and  was  not  com- 
petent to  testify  upon  the  subject. 

IL  There  was  no  assignment  of  the  cause  of  action. 
Cahen,  the  plaintiff's  assignor,  testified:  '^I  assigned  this 
claim  to  Moses  Kessel,  by  way  of  consideration  for  some 
money  I  owed  him.  I  am  not  sure  about  the  assignment, 
whether  it  was  verbal  or  not;  I  owed  him  $3000.  I  don't 
recollect  whether  he  gave  any  receipt  or  credit  for  the 
amount  I  gave  him  no  paper  of  any  kind ;  I  gave  him 
a  statement  of  the  amount  of  the  claim.  I  don't  know 
whether  it  was  written  or  verbal;  it  might  have  been 
written.  I  signed  nothing."  This  is  all  the  evidence  re- 
lating to  the  assignment  1.  There  was  no  delivery  of  the 
claim  or  account,  or  anything  else.  Nothing  whatever 
passed  on  either  side.  2.  No  property  could  pass  without 
delivery.  If  Cahen  had  brought  an  action  to  recover  the 
claim  set  out  in  the  complaint,  the  defendants  could  not 
have  resisted  his  ownership,  upon  the  facts  contained  in  the 
case.  (ChiUy  an  Cont  375.  1  Pars,  on  Gont  229,  5th  ed.) 
3.  The  transaction  amounted  to  no  more  than  an  agree- 
ment to  assign.  As  an  agreement  it  was  within  the  statute 
of  frauds,  and  void. 

in.  The  sale  of  the  spirits  was  in  violation  of  the  United 
States  revenue  laws.  The  sale  was  for  less  than  the 
amount  of  the  revenue  tax,  ($2  per  gallon.)     Cahen  said 
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the  agreed  price  was  $1.27J ;  Wellmau  ?1.45.  The  goods 
were  sold  April  the  20th,  1867,  and  while  the  internal 
revenue  laws  of  March  26, 1867,  were  in  force.  Section  180 
of  said  laws  provides  "  that  if  aoy  person  liable  to  pay  any 
tax,  upon  any  article,  &c.,  as  herein  provided,  shall  sell  or 
cause  the  same  to  be  sold,  before  the  tax  to  which  such  article 
is  legally  liable  is  paid,  with  intent  to  avoid  such  tax,  or  in 
fraud  of  the  revenue  herein  provided,  any  debt  contracted 
in  the  sale  of  such  article,  &c.,  shall  be  entirely  void,  and 
the  collection  thereof  shall  not  be  suftered  in  any  court" 
Section  21  of  said  act  provides  "that  whenever  any  distilled 
spirits  found  elsewhere  than  in  a  bonded  warehouse,  shall 
be  sold,  or  offered  for  sale  at  a  price  less  than  the  tax  im- 
posed by  law  thereon,  such  selling  shall  be  taken  and 
deemed  as  prima  facie  evidence  that  the  tax  imposed  by  law 
on  the  same  had  not  been  paid."  The  intent  to  evade  the 
payment  of  the  tax  is  evident  from  the  fact  that,  while  the 
contract  price  was  less  than  J2,  the  bill  was  made  for  $2.45 ; 
(see  Wellman's  testimony,  and  bill  rendered.)  The  object 
of  this  is  apparent ;  it  was  to  conceal  the  fraud. 

By  the  Court,  Brady,  J.  This  case  was  reserved  in  ref- 
erence to  the  point  taken  by  the  respondent,  that  the  con- 
tract for  the  sale  of  the  whisky  could  not  be  enforced  in 
consequence  of  a  violation  of  the  internal  revenue  laws. 
The  whisky  was  sold  for  $1.45  a  gallon,  when  the  tax  im- 
posed upon  it  by  the  government  was  $2  per  gallon.  Sec- 
tion 180  of  the  act  relating  to  internal  revenue,  (13  U.  S. 
Stat,  at  Large,  305,)  provides  that  if  any  person  liable  and 
required  to  pay  any  tax  upon  any  article,  &c.,  as  therein 
provided,  shall  sell  or  cause  the  same  to  be  sold  before  the 
tax  to  which  such  article  is  legally  liable  is  paid,  with  in- 
tent to  avoid  such  tax,  or  in  fraud  of  the  revenue  therein 
provided,  any  debt  contracted  in  the  sale  of  such  article, 
&c.,  shall  be  entirely  void,  and  the  collection  thereof  shall 
not  be  suffered  in  any  court.     Section  21  of  the  act  of 
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1867,  to  amend  existing  laws  relating  to  internal  reve- 
nue, and  for  other  purposes,  (14  U.  S.  Stat  at  Large^  471,) 
provides  that  whenever  any  distilled  spirits  found  else- 
where than  in  a  bonded  warehouse  shall  be  sold,  or  offered 
for  sale,  at  a  price  less  than  the  tax  imposed  by  law  thereon, 
such  selling  shall  be  taken  and  deemed  prima  facie  evi- 
dence that  the  tax  imposed  by  law  on  the  same  has  not 
been  paid ;  that  said  spirits  have  not  been  removed  from  a 
bonded  warehouse  according  to  law,  and  that  the  same 
shall  be  liable  to  seizure.  At  the  time  of  the  sale  to  the 
defendants  the  tax  on  whisky  was  $Q  per  gallon,  (14  U.  S, 
Stat,  at  Large,  p.  480,  §  14 ;)  but,  as  already  stated,  the 
price  of  the  whisky  agreed  upon  was  only  $1.45,  which 
was  less  than  the  tax  to  be  paid  to  the  government.  The 
sale  at  the  sum  mentioned  was  prima  facie  evidence  that 
the  tax  was  not  paid  under  section  21,  («g?ra,)  and  the  in- 
tent to  avoid  the  tax  was  inferred  from  the  price  at  which 
it  was  sold,  and  the  amount  stated  in  the  bill  rendered  for 
it,  and  by  which  the  price  Was  made  in  excess  of  the  gov- 
ernment duties,  namely,  J2.45  per  gallon. 

"When  the  plaintiff  rested,  the  defendants  moved  for  a 
nonsuit,  on  the  grounds  that  the  plaintiff  had  shown  no  valid 
assignment  of  the  claim;  that  it  should  have  been  in 
writing,  and  not  being  in  writing  it  was  within  the  statute 
of  frauds ;  and  that  the  plaintiff  had  failed  to  fix  the  value 
of  the  goods.  The  motion  was  granted,  upon  the  ground 
that  the  assignment  was  within  the  statute  of  frauds,  and 
should  have  been  in  writing;  and  also  upon  the  ground 
that  the  sale  was  in  violation  of  the  United  States  revenue 
laws.  The  latter  ground,  it  is  true,  was  not  taken  by  the 
defendants'  counsel,  either  by  pleading  or  motion.  It 
origiaated  with  the  court,  and  was  applied  to  the  disad- 
vantage of  the  plaintiff.  We  held,  upon  the  argument,  i 
that  the  reasons  assigned  by  the  defendants'  counsel  for 
the  dismissal  of  the  complaint  were  not  sufficient  for  that 
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>i  purpose ;  that  the  assignment  hy  parol  was  valid^  and  that 
there  was  evidence  of  the  value  of  the  whisky.  The  ob- 
jection to  the  plaintiff's  recovery,  stated  by  the  court,  was 
regarded  as  formidable,  and  seems  to  be  fatal.  The  court 
was  bound  to  take  judicial  notice  of  the  statutes  relating 
to  internal  revenue,  and  not  to  suffer  the  collection  of  any 
debt  prohibited,  (§  180,  supra ;)  and  the  plaintiff  having 
apparently  violated  them  in  the  respect  named,  it  was  in- 
cumbent on  him  to  show  either  that  he  had  paid  the  tax, 
or  that  it  had  been  paid,  or  that  he  did  not  intend  to  evade 
its  payment.  Independently  of  the  statute  making  it  prima 
facie  evidence  thereof,  no  other  conclusion  can  be  reason- 
ably drawn,  it  seems  to  me,  from  the  sale  of  an  article  for 
less  than  the  tax  imposed  by  law  upon  it,  in  the  absence 
of  proof  of  the  payment  of  such  tax,  than  an  intention  to 
evade  such  payment.  And  in  this  case,  in  addition  to 
that  circumstance,  there  was  the  fact  that  in  the  bill  made 
out  for  the  purchaser,  the  price  was  inserted  at  an  amount 
in  excess  of  the  tax,  as  already  stated,  although  the  actual 
price  was  less.  I  think,  the  evidence  showing  a  violation 
of  the  internal  revenue  laws,  the  complaint  was  properly 
dismissed,  and  that  the  judgment  should  be  affirmed. 

[Nbw  Yobk  Gbnbbal  TbbM|  April  4, 1870.    Ingrahamf  Ow,  O,  Barnard  and 
Bradjfi  Justices.] 
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An  equitable  action  to  correct  a  mistake  in  an  award  may  be  maintained, 
although  the  submission  provides  that  judgment  in  the  Supreme  Court  may 
be  entered  upon  the  award,  to  the  end  that  the  matters  in  controversy  shall 
be  finally  concluded. 

Although  the  statute  confers  upon  the  court  designated  in  the  submission  the 
power,  within  a  certain  time,  to  modify  or  correct  the  award,  where  there  is 
an  evident  miscalculation  of  figures,  or  a  mistake  in  the  description  of  any 
person,  thing  or  property  referred  to  in  the  award,  still  the  exercise  of  the 
power  is  not  exclusively  confined  to  that  court.  The  subsequent  provision 
in  the  statute,  that  nothing  therein  contained  "shall  be  construed  to  impair, 
diminish  or  in  any  way  afibct  the  power  and  authority  of  the  Court  of  Chan- 
cery, over  arbitrators,  awards  or  the  parties  U^reto,"  is  sufficiently  compre- 
hensive to  restore  the  original  equitable  jurisdiction  over  this  class  of  cases. 

An  equitable  action  will  lie  to  correct  a  mistake  in  an  award,  by  which,  through 
the  misapprehension  or  oversight  of  the  arbitrator,  a  piece  of  land  was  omit- 
ted in  the  description  of  a  farm  which  one  of  the  parties  was,  by  such  award, 
directed  to  convey  to  the  other. 

An  award  directed  one  of  the  parties  to  convey  to  the  other  a  farm  called  the 
"  Morgan  farm,"  the  same  to  be  described  in  the  deed  in  the  manner  particu- 
larly specified  in  such  award.  The  description  there  given  excluded  a  small 
piece  of  land  lying  between  that  specifically  described  and  the  highway.  The 
gate  to  the  farm  opened  on  this  land,  and  the  entrance  to  the  buildings  was 
across  iL  It  was  fenced  in  with  the  rest  of  the  premises,  formed  a  part  of 
the  door-yard,  and  a  portion  of  the  orchard  was  on  it.  It  had  formed  a  part 
of  the  farm  for  twenty-five  years,  and,  together  with  that  described  in  the 
award,  had,  during  that  time,  been  known  as  the  "  Morgan  farm."  Etid 
that  the  award  itself,  considered  in  connection  with  the  surrounding  circum- 
stances, rendered  the  mistake  sufficientiy  obvious  for  the  interposition  of  the 
correcting  powers  of  the  court  *,  the  case  being  brought  within  the  equitable 
rule  requiring  the  mistake  to  be  apparent  on  the  face  of  the  award. 

An  instrument  under  hand  and  seal,  assigning  and  transferring  to  the  assignee 
the  assignor's  right  of  action  for  a  deed  conveying  land,  is  legally  sufficient  to 
transfer  such  right,  without  being  witnessed  or  acknowledged. 

Such  an  if  strument,  not  being,  or  professing  to  be,  a  conveyance  of  the  land 
itself,  does  not  fail  within  the  provisions  of  the  statute  relating  to  the  manner 
in  which  conveyances  of  land  shall  be  made. 

THIS  action  was  brought  by  the  plainti^  as  assignee  of 
Mary  J.  Morgan,  to  correct  a  mistake  in  an  award 
made  by  the  plaintiff  as  arbitrator,  under  a  written  sub- 
mission to  him  of  certain  differences  existing  between  her 
Vol.  LVI.  24 
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and  Mary  Lond  and  the  defendant,  and  for  a  specific  per- 
formance of  it  as  corrected. 

The  arbitrator^  after  hearing  and  deliberating  upon  the 
evidence  submitted  to  him,  awarded  that  under  a  certain 
agreement  submitted  to  him,  a  farm  called  "  The  Morgan 
farm,  at  the  price  of  $70  per  acre,  was  to  be  conveyed  by 
Charles  Morgan  to  the  said  Mary  Jane  Morgan."  And 
he  directed,  by  the  award,  that  the  defendant  should  ex- 
ecute, acknowledge  and  deliver  to  her  a  good  and  suffi- 
cient deed  in  fee,  "  conveying  the  said  Morgan  farm,"  "to 
be  therein  described  .as  follows."  Then  followed  a  de- 
scription which  excluded  a  small  piece  of  land,  the  prem- 
ises in  controversy,  containing  one  acre  and  fifty-two 
hundredths  of  an  acre.  This  is  a  triangular  piece  of  land, 
lying  between  that  specifically  described  in  the  award  and 
the  highway.  The  evidence  showed  that  the  gate  to  the 
farm  opens  on  this  land,  and  the  entrance  to  the  buildings 
is  across  it.  It  is  fenced  in  with  the  rest  of  the  premises, 
and  forms  part  of  the  door-yard ;  and  part  of  the  orchard 
is  on  it.  And  it  was  shown  that  it  had  formed  part  of  the 
farm  for  twenty-five  years,  and  together  with  that  described 
in  the  award  had,  during  that  time,  been  known  as  the 
Morgan  farm.  The  arbitrator  testified  that  he  supposed, 
when  he  made  the  award,  that  it  included  this  piece  of 
land. 

After  the  award  was  made,  the  defendant  conveyed  to 
Mary  J.  Morgan  the  land  particularly  described  in  it, 
which  she  afterwards  sold  and  conveyed  to  the  plaintiC 
When  it  was  discovered  that  the  particular  description  in 
the  award  and  in  the  deeds  did  not  include  this  piece  of 
land,  Mary  J.  Morgan,  by  an  instrument  under  her  hand 
and  seal,  assigned  and  transferred  to  the  plaintiff  her  right 
to  a  deed  conveying  it.  The  defendant,  when  requested, 
refused  to  execute  and  deliver  a  deed  of  it  to  the  plaintiff. 
But  it  did  not  appear,  on  the  trial,  that  he  then  understood 
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that  the  assignment  of  the  right  to  it  had  been  made  to 
the  plaintiff. 

The  referee  to  whom  the  cause  was  referred,  reported 
hi  favor  of  the  plaintiff,  and  directed  a  conveyance  of  the 
land  in  question  to  him.  From  the  judgment  entered  on 
that  report  the  defendant  appealed. 

J.  L,  Angle^  for  the  appellant. 

E.  F,  Bissellj  plaintiff,  in  person. 

By  the  Oourty  Danibls,  J.  The  first  question  arising 
under  the  exceptions  taken  to  the  decision  of  the  referee 
is  that  affecting  the  jurisdiction  of  this  court  over  the  con- 
troversy involved  in  this  action.  By  the  terms  of  the  sub- 
mission, it  was  agreed  that  judgment  in  the  Supreme 
Court  of  the  State  of  New  York,  might  be  entered  upon 
the  award,  to  the  end  that  the  matters  in  controversy 
should  be  finally  concluded.  And  the  defendant  now  in- 
sists, that  the  effect  of  this  agreement  in  the  submission, 
under  the  provisions  made  by  the  statute  for  correcting 
mistakes  in  awards,  is  such  as  to  exclude  the  right  to  grant 
the  same  relief  in  an  equitable  action.  It  is  not  denied 
that  the  Court  of  Chancery  originally  entertained  jurisdic- 
tion of,  and  granted  relief  in,  this  class  of  cases.  And 
such  was  the  settled  doctrine  of  that  court  when  its  powers 
were  unabridged  by  statute.  Story  says:  "In  cases  of 
fraud,  mistake  or  accident,  courts  of  equity  may,  in  virtue 
of  their  general  jurisdiction,  interfere  to  set  aside  awards, 
upon  the  same  principles,  and  for  the  same  reasons  which 
justify  their  interference  in  regard  to  other  matters  where 
there  is  no  adequate  remedy  at  law."     {Uq.  Jur.  §  1451.) 

In  the  later  English  cases  the  Court  of  Chancery  declined 
to  exercise  this  jurisdiction,  where  the  submission  pro- 
vided for  enforcing  the  award  by  the  judgment  of  a  court. 
This  ruling  was  maintained  in  several  cases  as  resulting 
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from  the  submission  itself,  and  afterwards  upon  that  com- 
bined with  the  provisions  of  the  statute  relating  to  the  ex- 
ecution of  awards.  Under  that  statute  provision  was  made 
for  enforcing  awards  by  process  of  contempt,  which,  it  was 
declared,  should  "  not  be  stopped  or  delayed  in  its  execu- 
tion, by  any  order,  rule,  command,  or  process  of  any  other 
court,  either  of  law  or  equity,  unless  it  shall  be  made  to 
appear  on  oath  to  such  court,  that  the  arbitrators  or  um- 
pire  misbehaved  themselves,  and  that  such  award,  arbitra- 
tion or  umpirage  was  procured  by  corruption,  or  other 
undue  means."  {Nichoh  v.  Boe^  3  Myln  d  Keen^  43L) 
This  statute,  it  will  be  seen,  expressly  restricted  the  inter- 
ference of  courts  of  equity,  to  certain  well  defined  and 
limited  cases,  and  excluded  the  power  of  correcting 
mere  mistakes,  even  though  appearing  upon  the  face  of 
the  award.  While  the  English  authorities  are  entirely  in 
harmony  with  the  prohibitions  of  this  statute,  they  should 
not  be  allowed  to  exercise  a  controlling  influence  upon 
the  decision  of  this  court,  untrammeled  as  it  is  by  any 
similar  restrictions. 

The  only  instance  in  this  State,  where  the  English  cases 
were  allowed  to  prevail  as  controlling  authority,  is  that  of 
Toppan  V.  Heathj  (1  Paiges  293.)  But  that  was  decided 
when  the  statute  of  this  State  relating  to  awards  was  very 
much  like  the  English  act  of  parliament.  And  the  deci- 
sions made  by  their  Court  of  Chancery  could  be  very 
properly  followed  as  authority.  The  statute  then  in  force 
in  this  State  provided  that  "  any  arbitration  or  umpirage, 
procured  by  corruption  or  undue  means,"  should  be  judged 
and  esteemed  void,  and  of  no  efi;ect,  and  accordingly  set 
aside  by  any  court  of  law  or  equity.     (1  B.  L,  126,  §  2.) 

But  this  implied  restriction  upon  the  jurisdiction  of  the 
court  no  longer  stands  in  the  way.  For  although  the 
present  statute  confers  upon  the  court  designated  in  the 
submission,  the  power,  within  a  certain  time,  to  modify 
or  correct  the  award,  where  there  is  an  evident  miscalcu- 
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lation  of  figures  or  an  evident  mistake  in  the  description 
of  any  person,  thing  or  property  referred  to  in  the  award, 
still  the  exercise  of  the  power  is  not  exclusively  confined 
to  that  court,  (2  B,  S.  447,  §  11,)  for  the  statute  afterwards 
declares  that  "nothing  contained  in  this  title  shall  be  con- 
strued to  impair,  diminish,  or  in  any  way  affect  the  power 
and  authority  of  the  Court  of  Chancery  over  arbitrators' 
awards,  or  the  parties  thereto,  (2  B.  S.  449,  §  22,)  which 
is  clearly  sufficiently  comprehensive  to  restore  the  original 
equitable  jurisdiction  over  this  class  of  cases.  And  that 
construction  was  given  to  it  by  Denio,  J.,  and  concurred 
in  by  the  court,  in  the  case  of  Burnside  v.  Whitney ^  (21 
N.  Y.  Bep.  148.)  His  language  is  that  "the  party  com- 
plaining is  not  to  be  precluded  from  availing  himself  of 
the  more  ample  powers  of  the  Court  of  Chancery,  if  he 
considers  it  for  his  interest  to  resort  to  them."  And  such 
was  declared  by  the  revisers  to  have  been  their  intention 
in  the  enactment  of  this  section.  (3  B.  8.  775.)  Under 
this  state  of  the  law,  the  objection  made  to  the  jurisdic- 
tion of  the  court  is  manifestly  untenable. 

The  evidence  very  satisfactorily  proved  that  the  omission 
of  the  land  in  controversy,  from  the  award,  resulted  from 
the  misapprehension  and  mistake  of  the  arbitrator.  If  no 
description  had  been  given  by  metes  and  bounds,  there 
can  be  no  doubt  the  defendant  would  have  been  bound  to 
convey  it,  under  the  general  designation  of  the  "  Morgan 
farm."  The  award  itself,  considered  with  the  circumstances 
that  the  land  omitted  from  the  particular  description  had 
been  for  many  years  fenced  in  and  used  with  the  rest  aa 
one  farm,  having  part  of  the  orchard  and  the  avenues  from 
the  highway  to  and  from  the  farm  buildings  upon  it,  and 
forming  part  of  the  door-yard,  render  the  mistake  suffi- 
ciently obvious  for  the  interposition  of  the  correcting 
powers  of  the  court.  It  brings  the  case  directly  within 
the  equitable  rule,  requiring  the  mistake  to  be  apparent  on 
the  face  of  the  award.     For,  in  order  to  construe  it  prop- 
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erly,  it  should  be  read,  as  contracts  are  where  their  con- 
struction is  doubtful,  in  view  of  the  surrounding  circum- 
stances. (Story's  Eq,  Jur,  §§  1453-7,  and  cases  there  re- 
ferred to.  Bouck  V.  Wilberj  4  John.  Ch.  405.  Solomons  v. 
McKinstry,  13  John.  27,  31.  Anderson  v.  Darcy^  18  Vesey, 
447.)  The  assignment  was  legally  sufficient  to  transfer  to 
the  plaintiff  the  assignor's  right  to  a  deed  conveying  the 
premises  in  question,  without  being  either  witnessed  or 
acknowledged.  It  was  not  and  did  not  profess  to  be  a 
conveyance  of  the  land  itself,  but  only  of  the  right  of  ac- 
tion for  the  deed.  The  title  to  the  land  was  in  the  defend- 
ant, subject  to  the  equitable  obligation  to  convey  it  to  the 
person  named  in  the  award,  -^nd  the  object  of  the  assign- 
ment was  to  transfer  the  right  arising  out  of  this  obligation 
to  the  plaintiff.  This  is  not  such  an  instrument  as  falls 
within  the  provisions  of  the  statute  relating  to  the  manner 
in  which  conveyances  of  land  shall  be  m^de. 

No  question  was  made  as  to  the  validity  of  the  submis- 
sion, arising  out  of  the  circumstance  that  Mary  J.  Morgan 
was  a  married  woman  at  the  time  it  was  entered  into. 
And  it  is  therefore  unnecessary  to  consider  what  effect 
that  might  have  had  upon  the  rights  of  the  parties  under 
the  award. 

I 

The  judgment  should  be  affirmed. 

[EaiE  Gbnbral  Tbam,  September  4,  1865.    Graver,  Marvin^  Davii  and 
DanUhj  Justices.]  , 
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The  prooeedings  by  which  a  Jary  is  to  be  obtained,  in  a  Jufitioe's  court,  are 
purely  statutory,  and  should  be  strictly  complied  with ;  otherwise  the  Judg- 
ment rendered  cannot  be  sustained. 

The  principle  is  a  general  one,  in  its  application  to  these  courts,  that  the  Justice 
is  limited  by  the  statute  to  a  certain  course  of  proceedings ;  and  unless  those 
proceedings  are  adhered  to,  or  waived  by  the  party  who  has  a  right  to  insist 
on  them,  the  Judgment  is  irregular  and  void.  ' 

A  Justice  of  the  peace  has  the  power  to  draw  a  Jury  only  when  a  sufficient 
number  of  the  persons  summoned  have  appeared,  and  whose  names  are 
placed  in  the  box,  to  enable  him  to  draw  the  names  of  six  Jurors  from  it. 
Until  that  number  appears,  he  has  no  authority  whatever  to  draw  the  Jury. 

When  it  appears  that  only  five  Jurors  are  in  attendance,  under  the  venire,  the 
Justice  should  not  place  their  names  in  the  box,  and  attempt  the  drawing  of 
a  jury  of  six  from  them,  but  should  issue  another  venire,  and  in  that  man- 
ner secure  the  attendance  of  a  sufficient  number  to  render  it  at  least  possible 
that  a  Jury  can  be  found  by  drawing  the  names  from  the  box. 

THE  plaintiff  brought  this  action  against  the  defendant 
in  a  justice's  court  in  the  county  of  Genesee.  Before 
the  trial  commenced,  the  defendant  demanded  of  the  jus- 
tice that  the  cause  should  be  tried  by  a  jury.  A  venire 
was  thereupon  issued,  and  the  constable  who  received  it 
summoned  twelve  persons  to  serve  as  jurors.  Only  six 
of  the  persons  summoned  appeared,  and  one  of  them  was 
excused  from  further  attendance  by  consent  of  the  parties. 
The  ballots  containing  the  names  of  the  remaining  five 
were  placed  in  a  hat,  and  from  them  the  justice  proceeded 
to  draw  the  jury.  Before  the  drawing  commenced,  the 
defendant  objected  to  the  drawing  of  the  jury  until  six  or 
more  persons  summoned  should  appear.  The  objection 
was  overruled  by  the  justice.  The  five  jurors  whose  names 
were  upon  the  ballots  contained  in  the  hat  were  then 
drawn  as  jurors,  in  the  action.  The  justice  then  handed 
the  venire  to  the  constable,  and  directed  him  to  summon 
another  juror,  which  he  did,  from  the  bystanders.  The 
defendant  objected  to  that  juror  taking  his  place  upon  the 
jury,  which  objection  was  overruled  by  the  justice,  and 
the  juror  was  allowed  to  sit  as  a  juror  in  the  cause.    The 
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defendant  then  objected  to  the  trial  of  the  cauae  before 
the  jury,  on  the  ground  that  the  jurors  had  been  illegally 
drawn  and  impanneled.  This  objection  was  overruled  by 
the  justice,  and  the  trial  proceeded,  the  defendant  taking 
no  farther  part  in  it.  A  verdict  was  recovered  by  the 
plaintiff,  upon  which  the  justice  rendered  judgment."  The 
defendant  appealed  to  the  county  court  of  Genesee  county, 
where  the  judgment  was  affirmed,  and  from  that  judg- 
ment he  appealed  to  this  court. 

M.  H.  Pecky  for  the  appellant. 

Wm.  Tyrrelly  for  the  respondent. 

Daniels,  J.  The  only  question  presented  for  consider- 
ation in  this  cause  is,  whether  the  justice  could  properly 
proceed  with  the  drawing  of  the  jury,  while  less  than  six 
of  the  persons  summoned  as  jurors  appeared  before  the 
court  If  he  could  not,  then  the  jury  was  improperly  con- 
stituted, and  on  that  account,  was  without  authority  to 
hear  the  cause. 

The  proceedings  by  which  a  jury  is  to  be  obtained  in  a 
justice's  court  are  purely  statutory,  and  should  be  strictly 
complied  with  ;  otherwise  the  judgment  rendered  cannot 
be  sustained.  The  principle  is  a  general  one  iu  its  appli- 
cation to  these  courts,  that  the  justice  is  limited  by  the 
statute,  to  a  certain  course  of  proceedings;  and  unless  those 
proceedings  are  adhered  to,  or  waived  by  the  party  who 
has  a  right  to  insist  on  them,  the  judgment  is  irregular 
and  void.     (1  Oowen'i  Treat,  461,  3i  ed.) 

The  provisions  of  the  statute  providing  for  the  manner 
in  which  a  jury  shall  be  procured  in  a  justice's  court,-  make 
it  the  duty  of  the  constable  to  whom  the  venire  is  deliv- 
ered to  summon  twelve  good  and  lawful  men  to  appear 
before  the  court  at  the  time  and  place  specified  in  the  pro- 
cess. And  he  is  to  make  a  list  of  them  and  return  the- 
same  with  the  process  to  the  justice.     (8  R.  S,  441,  §§  84, 
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89,  5th  ed.)  The  names  of  the  persons  sunoinioned  and 
returned,  and  wTio  shall  appear,  are  then  required  to  be 
\vritten,  on  several  and  distinct  pieces  of  paper,  and  in  the 
presence  of  the  justice,  folded  or  rolled  up,  and  put  together 
in  a  box,  or  some  convenient  thing,  by  the  constable. 
{Id.  §  90.)  By  the  express  language  of  this  section,  only 
the  names  of  sucb  of  the  jurors  as  appear  before  the  justice, 
are  to  be  placed  in  the  box,  and  the  placing  of  the  names 
there  is  in  no  manner  made  dependent  upon  the  number 
who  may  appear.  If  this  section  stood  alone,  without  any 
further  provision  upon  the  subject,  it  would  clearly  war- 
rant the  course  of  proceeding  taken  in  this  case  by  the 
justice.  But  it  must  be  construed  together  with  the 
three  following  sections,  which  relate  to  the  same  subject 
matter.  And  the  general  language  used  must  be  so  far 
restrained  as  to  render  it  harmonious  with  that  which  fol- 
lows it  The  section  following  that  already  referred  to, 
declares  that  unless  the  parties  shall  have  agreed  to  try 
the  cause  by  a  less  number,  the  justice  shall  draw  from  the 
box  six  of  the  papers  placed  in  it,  with  jurors'  names  upon 
them,  and  such  further  number  as  will  make  up  the  num- 
ber required,  after  all  legal  causes  of  challenge  allowed  by 
the  justice.  And  the  persons  so  drawn,  appearing,  and 
approved  as  indifferent,  shall  compose  the  jury  to  try  the 
cause.  The  language  of  this  section  is  such  that  it  would 
be  impossible  to  comply  with  its  direction,  with  a  less 
number  than  six  jurors  in  the  box.  The  justice  is  required 
to  draw  six  names  from  the  box,  which  it  is  obvious  he 
could  not  do,  if  there  were  but  five  placed  in  it,  as  was 
the  case  in  this  cause.  This  requirement  of  the  statute  is 
80  plain  and  peremptory  that  there  can  be  no  ground  for 
mistaking  the  intention  of  the  legislature  in  its  enactment- 
And  this,  together  with  the  preceding  section,  confers  the 
power  on  the  justice,  of  drawing  the  jury,  only  when  a 
sufficient  number  of  those  summoned  have  appeared,  and 
whose  names  are  placed  in  the  box,  to  enible  him  to  draw 
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six  jurors  from  it.  Before  such  a  number  appears  he  has 
no  authority  whatever  to  draw  the  jury. 

The  succeeding  section  of  the  statute  does  not  in  any 
manner  cure  the  defect  in  the. proceedings ;  for  while  that 
confers  the  authority  upon  the  justice  of  directing  the 
deficiency  in  the  jury  to  be  supplied  by  the  constable  sum- 
moning bystanders,  or  others,  who  may  appear  to  be 
competent,  the  right  to  resort  to  it  only  arises  where  a 
suflELcient  number  of  competent  jurors  shall  not  be  drawn. 
If  the  justice  has  no  power  to  draw  the  jury  on  account 
of  the  failure  of  the  requisite  number  of  jurors  summoned 
to  appear,  he  certainly  has  no  power  to  direct  the  defi- 
ciency to  be  supplied  under  this  section ;  for  in  that  case, 
the  deficiency  cannot  arise  on  account  of  a  sufiicient  num- 
cient  number  of  competent  jurors  not  being  drawn,  but  on 
account  of  a  sufiicient  number  not  appearing  to  authorize 
any  to  be  drawn. 

The  next  section  of  the  statute  is  the  one  under  which 
the  justice  should  have  proceeded.  That  provides  that  if 
a  full  jury  shall  not  be  obtained  in  the  manner  declared  in 
the  preceding  sections,  the  justice  shall  issue  a  new  venire. 

These  sections  of  the  statute  provide  for  two  different 
modes  of  proceeding  for  the  purpose  of  forming  a  jury, 
and  only  two.  By  the  first,  when  a  sufficient  number  of  the 
persons  summoned  appear,  to  enable  the  justice  to  draw  six 
jurors  from  them,  he  is  authorized  to  place  their  names  in 
a  box,  or  some  other  convenient  thing,  and  to  draw  the  jury 
from  such  names.  If  the  number  drawn- shall  be  reduced 
by  challenges,  or  by  jurors  absenting  themselves,  or  other- 
wise, so  that  six  jurors  cannot  be  obtained  from  the  num- 
ber in  the  box,  then  the  deficiency  may  be  supplied  by  the 
constable  summoning,  under  the  direction  of  the  justice, 
from  the  bystanders  or  others,  legally  competent,  a  sufii- 
cient number  for  that  purpose.  The  second  mode  of  pro- 
ceeding is  provided  to  meet  the  case  of  the  attendance  of 
80  small  a  number  of  jurors  as  will  not  allow  the  justice 
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to  proceed  to  draW  at  all.  There  the  justice  should  re- 
quire by  the  new  venire  a  sufELcient  number  of  additional 
jurors  to  be  summoned  to  enable  him,  according  to  the 
requirements  of  the  statute,  to  proceed  with  the  drawing 
of  the  jury.  (2  Oowen:8  Treat  341,  342,  3d  ed.  3  R.  S., 
§§  90-93,  5th  ed.) 

In  procuring  the  jury  for  the  trial  of  this  cause,  the  jus- 
tice failed  to  pursue  the  course  provided  by  the  statute. 
When  it  appeared  that  but  five  jurors  were  in  attendance 
under  the  venire,  he  should  not  have  placed  their  names 
m  the  box  and  attempted  to  have  done  what  every  person 
could  see  was  an  impossibility,  the  drawing  of  a  jury  of 
six  from  them ;  but  he  should  have  issued  another  venire, 
and  in  that  manner  secured  the  attendance  of  a  sufficient 
number  to  render  it  at  least  possible  that  a  jury  could  be 
formed  by  drawing  the  names  from  the  box. 

This,  it  is  true,  did  not  probably  occasion  the  defendant 
any,  not  even  the  slightest,  injustice.  But  still  he  had  a 
right  to  insist  that  the  trial,  and  all  the  proceedings  before 
it,  should  be  conducted  in  the  manner  provided  by  the 
statute.  He  did  insist  uppn  that,  and  was  overruled  by 
the  decision  of  the  justice.  And  this  court  has  no  discre- 
tion upon  the  subject,  where  it  finds  that  the  proceedings 
have  failed  to  conform  to  the  requirements  of  the  law,  and 
there  has  been  no  waiver  of  his  rights  by  the  party  affect-  * 
ed  by  them.  The  path  of  duty  is  well  and  clearly  defined ; 
it  is  to  reverse  the  judgment  irregularly  procured,  leaving 
the  parties  at  liberty  to  litigate  and  settle  the  legal  contro- 
versy between  them  in  another  action. 

The  judgment  of  the  county  court  and  of  the  justice 
should  be  reversed. 

Mabvik,  J.,  concurred, 

Gbovbb,  p.  J.,  dissented. 

Judgment  reversed. 

[Bbib  Qbnbral  Tbbm,  NoTember  20,  1865.     Orover,  Marvin  and  Damelt, 
Justices.] 
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Under  the  ruliDg  of  the  Supreme  Court  of  the  United  States  in  Van  JRen  ▼. 
The  AsteuorSf  (8  Watt.  673,)  an  assessment,  by  town  assessors,  of  an  in- 
dividual as  a  shareholder  in  a  national  bank,  is  without  any  valid  legal 
authority,  and  is  therefore  void. 

But  it  does  not  follow  that  an  assessment,  by  the  trustees  of  a  village,  acting 
as  commissioners  of  highways,  of  an  individual  for  highway  labor,  is  void 
because  the  assessment  made  by  the  assessors  of  the  town,  in  the  previous 
year,  was  void.  For  the  statute  does  not  make  the  authority  of  commission- 
ers of  highways,  in  assessing  for  highway  labor,  dependent  upon  the  validity 
of  the  preceding  assessment. 

It  is  the  duty  of  such  trustees  to  assess  the  residue  of  highway  labor  upon  the 
real  and  personal  estate  of  every  inhabitant,  as  the  same  appeared  by  the  last 
assessment  roll  of  the  town.  They  have  no  discretionary  power  whatever, 
nor  any  authority  over  the  assessment  roll  by  which  they  can  correct  it  by 
omitting  from  their  assessment  for  highway  labor,  any  real  or  personal 
estate  appearing  upon  it. 

If  such  assessment  roll  contains  the  name  of  an  individual  assessed  as  a  tax- 
able inhabitant,  for  stock  in  a  national  bank,  owned  by  him,  the  trustees  as 
commissioners  of  highways,  have  the  power  to  assess  him,  in  the  followmg 
year,  for  highway  labor,  on  account  of  such  stock. 

THIS  is  a  case  agreed  upon  by  the  parties,  and  submitted 
to  the  determination  of  this  court  under  and  pursuant 
to  section  372  of  the  Code  of  Procedure,  From  the  state- 
ment of  facts  contained  in  the  case,  it  appears  that  the  de- 
fendant, during  the  year  1865,  and  since  then,  has  beeu  a 
stockholder  to  the  amount  of  $20,000  in  the  First  National 
Bank  of  Angelica,  a  banking  institution  formed  under  the 
act  of  congress,  in  November,  1864.  That  the  assessors  of 
the  town  of  Angelica,  in  which  the  village  is  situated, 
assessed  him  as  a  taxable  inhabitant  of  the  town,  on  account 
of  such  stock,  in  the  year  1865.  And  in  the  year  1866  the 
trustees  of  the  village,  which  is  a  separate  road  district  in 
the  town,  assessed  the  defendant  sixty-six  and  two  thirds 
days'  work,  for  highway  labor,  on  account  of  his  said  stock. 
The  defendant  has  resided  in  the  village  for  ten  years  last 
past.  And  the  legal  validity  of  this  highway  tax  is  the 
point  presented  for  decision  in  this  case. 
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jBy  the  Court j  Daniels,  J.  The  village  of  Angelica  was 
incorporated  as  such  by  chapter  260  of  the  laws  of  1835, 
and  in  1864  it  was  declared  to  be  a  separate  road  district, 
and  the  trmtees  of  the  village  were  invested  with  all  the 
powers,  within  the  village,  and  subjected  to'  all  the  duties 
and  liabilities  of  commissioners  of  highways  of  towns  in 
like  cases.  (Laws  of  1864,  p.  467,  §  4.)  By  chapter  97  of 
the  laws  of  1865,  {p.  160,  §  10,)  it  was  provided  that  all 
the  shares  of  banking  associations,  organized  under  the  act 
of  congress,  held  by  any  person  or  body  corporate,  should 
be  included  in  the  valuation  of  the  personal  property  of 
such  person,  or  body  corporate,  in  the  assessment  of  taxes 
in  the  town  or  ward  where  the  banking  association  might 
be  located.  This  act  was  at  the  time  supposed  to  be  war- 
ranted by  the  proviso  contained  in  section  41  of  the  act  of 
congress  which  provided  for  the  formation  of  national 
banking  associations,  and  under  which  the  First  National 
Bank  of  Angelica  was  formed.  (13  U.  S,  Stat  at  Large^ 
111,  §  41.)  And  under  the  act  of  1865,  the  defendant  in 
this  case  must  have  been  assessed  by  the  assessors  of  the 
town  of  Angelica,  upon  the  stock  owned  by  him  in  that 
bank.  But  this  act  of  1865  was  afterwards  determined 
not  to  have  been  a  valid  exercise  of  legislative  power ;  not, 
however,  on  the  ground,  or  for  the  reason,  that  the  States 
could  not  authorize  the  taxation  of  shareholders  in  national 
banking  associations,  but  because  the  State  laws  provided 
for  no  tax  whatever  upon  the  shareholders  in  banks  formed 
or  organized  under  the  laws  of  the  State.  All  such  banks 
were  at  that  time  taxable  upon  a  valuation  equal  to  the 
amount  of  their  capital  stock  paid  in  or  secured  to  be  paid 
in,  and  their  surplus  earnings,  less  ten  per  cent  (Laws 
of  1863,  435,  §  1.)  While  the  State  banks  were  taxable  in 
this  manner,  the  act  of  1865,  providing  that  the  States 
might  tax  the  shareholders  in  national  banks,  was  decided 
to  be  in  conflict  with  the  provision  in  the  act  of  congress 
which  declared  that  the  tax  on  the  shareholders  in  the 
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national  banking  associations  should  not  exceed  the  rate 
imposed  upon  the  shares  in  any  of  the  banks  organized 
nnder  the  authority  of  the  State  in  which  the  institution 
should  be  located.  As  the  tax.  in  the  case  of  the  banks 
organized  under  the  authority  of  the  State  was  not  im- 
posed on  the  shares  at  all,  but  on-  a  valuation  equal  to  the 
capital  paid  or  secured,  and  the  surplus,  less  ten  per  cent, 
it  was  held  that  this  act  of  1865  provided  for  taxing  the 
shareholders  in  the  national  banking  associations  at  a  rate 
exceeding  the  rate  imposed  upon  the  shares  in  the  State 
banks,  and  therefore  it  was  unauthorized  and  void.  {Van 
Allen  v.  The  Assessors,  (3  Wall.  U.  S.  Eep.  673.)  And 
under  that  ruling,  the  assessment  of  the  defendant  as 
a  shareholder  in  the  First  National  Bank  of  Angelica,  in 
1865,  was  without  any  valid  legal  authority,  and  it  was 
therefore  void.  But  it  does  not  follow  that  the  assessment 
of  the  defendant  for  highway  labor  is  void  because  the 
assessment  by  the  assessors  of  the^town  in  1865  was  void. 
For  the  statute  does  not  make  the  authority  of  the  trustees 
of  the  village  as  commissioners  of  highways,  in  assessing 
highway  labor,  dependent  upon  the  validity  of  the  pre- 
ceding assessment.-  If  it  did,  the  assessment  for  highway 
labor  would  fail  with  the  town  assessment  made  upon  the 
defendant  in  1865.  On  the  contrary,  it  was  the  duty  of 
the  trustees,  as  such  commissioners,  by  the  express  lan- 
guage of  the  statute,  to  assess  the  residue  of  highway  labor, 
after  assessing  one  day  to  every  male  inhabitant,  except- 
ing ministers  of  the  gospel,  priests,  paupers,  idiots  and 
lunatics,  upon  the  r^al  and  personal  estate  of  every  inhab- 
itant, as  the  same  appeared  by  the  last  assessment  roll  of 
the  town.  (1  R.  8.  466,  §  24,  subd,  2,  3,  JEdm,  ed.)  They 
had  no  discretionary  power  whatever,  nor  any  authority 
over  the  assessment  roll,  by  which  they  could  correct  it  by 
omitting  from  their  assessment  for  highway  labor,  any  real 
or  personal  estate  appearing  upon  it.  On  the  contrary, 
they  were  bound  to  take  it  as  it  appeared,  except  so  far  as 
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they  were  empowered  to  correct  omissions  by  adding  the 
names  of  those  inhabitants  left  off,  and  such  as  afterwards 
became  taxable  inhabitants  of  that  part  of  the  town  com- 
prised within  the  village.  {Id.  §  26.)  In  no  other  respects 
did  they  have  any  power  to  make  corrections.  They  were 
bound  to  assume  that  all  proper  corrections  had  been  made 
by  the  assessors,  as  it  was  their  duty  to  make  them,  by 
the  express  language  of  the  statute.  (1  J?.  S.  395,  §  20, 
EdnL  ed,)  Taking  the  assessment  of  the  preceding  year 
as  their  guide,  which  under  the  statute  they  were  bound 
to  do,  the  trustees  of  the  village  were  authorized  to  assess 
the  defendant  for  his  proportion  of  the  residue  of  highway 
labor,  after  apportioning  one  day  to  each  male  inhabitant 
of  the  village  liable  for  the  same.  For,  by  the  provisions 
of  chapter  761  of  the  laws  of  1866,  the  shareholders  in  all 
banks,  both  state  and  national,  are  rendered  liable  to  tax- 
ation upon  their  shares  specifically  by  the  authorities  of 
the  state,  county  and  other  municipality  in  which  the  bank 
may  be  situated.  •  {Laws  of  1866,  vol  2,  p.  1647,  §  1.) 
When  the  assessment  of  the  highway  labor  was  made  by 
the  trustees  of  the  village,  upon  the  defendant,  this  act  was 
in  force;  and  under  the  provisions  contained  in  it,  and 
those  of  the  Revised  Statutes  already  referred  to  and  con- 
sidered, that  assessment  was  valid,  and  imposed  the  duty 
of  discharging  it  upon  the  defendant. 

Judgment  must  therefore  be  given,  upon  the  case  sub- 
mitted, in  favor  of  the  trustees  of  the  village. 

[Ebib  Gbhbbal  Tbbm,  February  11,   1867.    IkmieUj  Marvin  and  Davit, 
Justices. 
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It  is  the  owner  or  charterer  of  a  ship  or  veasel,  only,  who  is  exempted  trota. 
liability  for  a  loss  occasioned  by  fire  without  fault,  by  the  act  of  congress  of 
March  8,  1861,  "  to  limit  the  liability  of  ship  owners,"  &c 

A  Bteambodt' company,  receiving  goods  at  Oswego,  to  be  transported  to  Mon- 
treal, aqd  carrying  the  same  to  Ogdensburgh  and  there  transferring  them  to 
a  boat  owned  by  other  parties,  to  be  carried  the  remainder  of  the  distance, 
nnder  a  general  arrangement  between  them  and  the  company,  to  forward 
freight  for  the  company,  is  not  the  owner  or  charterer  of  sach  boat,  within 
the  letter  or  spirit  of  the  act  of  congress,  so  as  to  be  entitled  to  claim  the 
exemption  provided  therein  for  losses  occasioned  by  accidental  fire. 

The  true  measure  of  damages  for  the  non-delivery  of  goods  entrusted  to  a  car- 
rier, without  fraud  or  fault  of  the  master,  is  the  current  value  of  the  goods 
at  the  place  of  destination,  less  the  charges  for  freight  at  the  time  when  the 
goods  ought  to  have  been  delivered  there. 

In  an  action  against  a  carrier,  to  recover  the  value  of  goods  delivered  to  him 
in  this  State  to  be  transported  to  Montreal,  and  which  are  destroyed  by  fire, 
while  on  the  passage,  it  is  error  to  allow  for  damages  the  amount  that  the 
property  was  worth  in  Montreal  on  the  day  it  was  destroyed,  in  American 
money,  or  legal  tender  notes. 

In  such  a  case,  the  amount  of  damages  is  governed  by  the  general  rule  that 
debts  due  in  one  country  and  sued  for  in  another,  are  to  be  computed  where 
the  action  is  brought,  in  the  currency  of  the  country  where  the  debt  was 
payable,  and  without  adding  or  subtracting  on  account  of  any  depreciation 
there  may  be  in  the  currency  of  either  country. 

APPEAL  from  a  judgment  rendered  upon  a  trial  before 
the  court,  at  the  Oswego  circuit,  a  jury  having  been 
waived. 

On  the  22d  and  25th  of  October,  1864,  the  plaintiffs 
shipped  on  board  of  the  defendant's  steamboats  at  Oswego, 
eight  hundred  ninety-eight  barrels  of  apples,  eighteen 
casks  of  cider,  and  two  barrels  of  dried  apples,  to  be  de- 
livered by  the  defendant,  a  common  carrier,  at  Montreal, 
at  the  price  of  thirty-eight  cents  per  barrel.  The  defend- 
ant's steamboats  on  which  the  apples  and  cider  were  taken, 
at  Oswego,  plied  between  that  place  and  Ogdensburg,  and 
ran  in  connection  with  two  British  boats,  which  conveyed 
property  and  passengers  between  Ogdensburgh  and  Mon- 
treal, and  which  were  neither  owned  or  chartered  by  the 
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defendant;  at  least,  such  was  the  case  with  the  Alexan- 
dria; and  the  Alexandria  was  exclasively  employed  on 
the  River  St.  Lawrence  and  Beauharnois  canal  connected 
therewith. 

As  early  as  the  25th  or  26th  of  October,  the  apples  and 
cider  of  the  plaintiffs  were  transferred  at  Ogdensburgh,  by 
'  the  defendant,  from  its  steamboats,  to  the  Alexandria,  to 
be  taken  to  Montreal,  and  that  vessel  started  on  the 
voyage.  On  the  26th  of  October,  by  accident  and  without 
fault,  she  took  fire  and  was  consumed  with  her  cargo, 
while  in  the  Beauharnois  canal,  at  a  distance  of  about 
thirty-five  miles  from  Montreal,  and  the  property  of  the 
plaintiffs  was  destroyed. 

It  appeared  that  on  the  26th  of  October,  1864,  such 
apples  were  worth  in  Montreal  from  $2  to  $2.50  per  barrel 
in  Canadian  currency,  or  gold,  and  from  $4  to  $4.50  in 
United  States  currency  ;•  and  that  at  the  time  of  the  trial 
%\  in  Canadian  currency,  or  gold,  was  worth  $1.38  or  $1.39 
.  in  American  currency. 

The  court  found  in  favor  of  the  plaintiffs,  and  allowed 
for  damages  the  amount  that  the  property  was  worth  in 
Montreal  on  the  26th  day  of  October,  1864,  in  American 
money,  or  legal  tender  notes,  being  for  the  apples  at 
the  rate  of  $3.25  per  barrel,  after  deducting  the  freight 
The  whole  amount  of  damages  being  $3060.45,  upon 
which  judgment  was  entered,  with  costs,  and  the  defend- 
ant appealed. 

C.  B.  Sedgwick,  for  the  appellant 

J,  C.  Cfhurchill,  for  the  respondents. 

Foster,  J.  The  only  questions  raised  in  the  case  are, 
whether  under  the  act  of  congress  entitled  "  an  act  to  limit 
the  liability  of  ship  owners  and  for  other  purposes,^'  passed 
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March  3,  1861,  (9  Stat  at  Large,  635,)  the  defendant  is 
liable  at  all ;  and  if  so,  whether  the  plaintiff  was  entitled 
to  recover  any  greater  amount  in  dollars  here,  than  he 
could  have  recovered  if  the  suit  had  been  brought  in  Can- 
ada. And  if  he  was,  whether  he  was  entitled  to  the  dif- 
ference between  gold  and  United  States  currency  at  the 
time  of  the  loss,  or  that  difference  at  the  time  of  the  trial. 

It  cannot  be  necessary  even  to  copy  the  section  of  the 
act  upon  which  the  defendant  relies  for  exemption  from 
liability.  It  is  suflElcient  to  say  that  it  is  the  "owner"  of 
the  ship  or  vessel  who  is  exempted  from  liability  for  loss 
occasioned  by  fire  without  fault,  and  by  the  express  terms 
of  the  act,  even  one  who  charters  the  vessel  is  not  included 
in  its  exemption,  unless  he  mans,  victuals  and  navigates  it 
at  his  own  expense,  or  procures  this  to  be  done  for  him. 
The  defendant  was  •neither  the  owner  or  charterer  of  the 
Alexandria  in  any.  way. 

It  is  not  claimed  that  the  defendant  shared  in  the  ex- 
penses or  the  profits,  incurred  or  earned  by  the  Alexan- 
dria, and  had  only  a  business  arrangement  with  her  owners, 
to  forward  freight  for  the  defendant  as  a  carrier.  The 
defendant  was  not  the  owner,  within  the  letter  or  spirit  of 
the  act,  and  there  is  no  principle  applicable  to  this  case 
which  will  allow  us  to  give  a  strained  construction  of  the 
act,  in  its  favor. 

Besides,  the  Alexandria  was  used  in  river  navigation, 
and  therefore,  according  to  the  7th  section  of  the  act,  the 
defendant  would  not  be  entitled  to  the  exemption,  even  if 

r 

it  were  her  owner. 

The  only  serious  question  is,  whether  the  rule  of  dam- 
ages adopted  by  the  court  below  was  erroneous,  and  if  it 
was,  what  is  the  true  rule  in  such  cases  ? 

The  true  measure  of  damages  for  the  non-delivery  of 
goods  entrusted  to  a  carrier,  without  fraud  or  fault  of  the 
master,  is  the  current  value  of  the  goods  at  the  place  of 


ONONDAGA— JUNE,  1869.  387 


Rice  V.  Ootario  Steamboat  Gompanj. 

destiuatioti  (less  the  charges  for  freight)  at  the  time  when 
the  goods  ought  to  have  been  delivered  there.  (The  Gold 
Hunter,  1  BL  &  How,  300.  Watkinson  v.  Latighton^  8  John. 
213.  2  Waifs  Law  and  Prac,  668,  and  cases  there  cited.) 
Though  if  the  carrier  should  convert  the  goods  and  carry 
them  to  a  port  where  they  were  of  much  greater  value 
than  at  the  place  of  consignment,  there  is  no  donbt  that 
the  owner  would  be  entitled  to  recover  the  value  at  the 
place  where  taken  by  the  master. 

In  the  case  of  bills  of  exchange  drawn  upon  a  foreign 
country,  and  protested  for  non-acceptance  or  non-pay- 
ment, the  holder,  on  their  return,  may  recover  of  the 
drawer  such  amount  as  v^ill  be  an  actual  equivalent  for  the 
sum  drawn  for,  in  the  country  in  which  the  bill  was  pay- 
able. But  this  is  an  exception  to  the  general  rule,  that 
where  money  is  payable  in  one  country,  and  a  suit  there- 
for is  brought  in  another,  the  plaintiff  must  recover  the 
same  number  of  dollars,  pounds  or  francs,  as  the  case  may 
be,  as  the  indebtedness  called  for  at  the  place  where  it  was 
payable ;  and  without  regard  to  whether  the  currency  in 
either  country  is  depreciated  below  that  of  the  other.  And 
this  general  rule  obtains  in  cases  where  the  equitable  claim 
to  recover  the  difference  of  exchange  is  quite  as  strong  as 
in  thfe  case  of  foreign  bills.  As  where  *'  H.''  of  Boston 
bought  goods  of  A.^  living  in  Breslieu  in  England,  to  be 
paid  for  by  a  bill  to  be  drawn  by  A.  upon  C.  &  Co.  of  Lon- 
don, at  four  months,  and  which  C.  &  Co.  agreed  to  accept, 
and  A.  drew  the  bill,  which  was  accepted  and  negotiated 
by  A  to  a  bona  fide  holder  and  was  not  paid  by  C.  &  Co., 
but  was  paid  and  taken  up  by  A,  it  was  held  that  in  a 
suit  by  him  against  H.  in  this  country  for  the  goods  so 
sold,  he  could  recover  only  the  original  price  of  the  goods, 
without  exchange.  (Alcock  v.  HopkinSy  6  Cushing,  484.) 
When  a  person  in  New  York  purchases  goods  in  England 
and  is  sued  here,  the  creditor  can  recover  the  amount  at 
the  par  of  exchange  only,  and  is  not  entitled  to  any  allow- 
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ance  for  the  rate  of  exchange,  or  for  the  price  of  bills  on 
England.  {Martin  v.  Franklin^  4  John,  124.)  In  an  ac- 
tion brought  here  upon  a  contract  for  the  passage  of  the 
defendant  and  his  family  from  Boston  to  Canton,  payable 
at  Canton,  and  which  was  demanded  there  and  not  paid, 
the  plaintift*  could  not  recover  the  rate  of  exchange, 
although  there  were  no  tribunals  in  China  in  which  he 
could  sue.     (Lodge  v.  Spooner^  8  Chay^  166.) 

When  a  toreign  creditor  sues  for  his  debt  in  this  State 
(Massachusetts)  he  will  recover  (except  in  the  case  of  a 
bill  of  exchange)  at  the  par  of  exchange.  {AdamB  v.  (7ar- 
(2m,  8  Pick.  260.)  And  in  an  action  brought  in  our  courts, 
upon  a  judgment  rendered  abroad,  which,  if  paid  there, 
would  have  been  paid  in  a  currency  equal  to  gold ;  the 
premium  on  gold  cannot  be  added  to  the  nominal  amount 
of  the  debt.     {Swanson  v.  Gooke^  45  Barb.  574) 

The  fact  that  the  currency  of  the  United  States  is  depre- 
ciated by  the  passage  of  the  legal  tender  act,  cannot  affect 
the  principle  applicable  to  this  case ;  and  the  difference  in 
value  between  gold  and  United  States  currency  is  in  no 
proper  sense  a  difference  in  exchange.  That  act  is  not  only 
held  by  the  highest  court  of  this  State  to  be  constitutional, 
but  it  is  decided  that  obligations  payable  in  gold  may  be 
discharged  by  the  tender  and  payment  of  legal  t^der 
notes.  {Metropolitan  Bank  v.  Van  Dyck^  27  N.  T.  Bep. 
400.  Kimpton  v.  Bronson^  45  Barb.  618.)  The  rule  is  the 
same  in  Massachusetts.  {Wood  v.  BuUena^  6  Alleny  516.) 
And  in  Iowa,  where  a  loan  of  American  gold  was  made, 
and  a  note  taken  therefor,  payable  in  United  States  gold, 
it  was  held  that  the  debt  could  be  discharged  by  the  paj^ 
ment  of  the  sum  due,  in  legal  tender  notes.  ( Watnibold  v. 
Schlicting^  16  Iowa  B.  243.) 

A  charter  party  made  in  a  foreign  country,  providing  for 
the  discharge  of  the  cargo  in  the  United  States,  and  re- 
quiring the  freight  to  be  paid  in  silver  or  gold  dollars,  can 
be  satisfied  by  payment  in  legal  tender  United  States 
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notes;  and  the  tender  of  the  freight  in  such  notes  dis- 
charges the  debt     (Wilson  v.  Mayer,  30  Haw,  Pr.  386.) 

By  the  terms  of  the  shipment,  in  this  case,  the  freight 
was  payable  at  Montreal,  and  if  the  Alexandria  had  safely 
arrived  there  and  had  delivered  the  apples  and  cider  as 
consigned,  the  defendant  would  have  been  entitled  to  pay- 
ment of  the  freight  in  Canadian  currency  or  gold.  But 
suppose,  instead  of  requiring  payment  of  the  freight  at  the 
time  of  delivery,  the  apples  had  been  delivered  and  the 
freight  not  paid,  and  the  defendant  had  sued  the  plaintiffs 
here  to  recover  it,  could  the  recovery  have  exceeded  the 
rate  of  thirty-eight  cents  per  barrel,  which  was  the  con- 
tract price  ?  True,  the  freight  would  have  been  due 
and  payable  at  Montreal,  and  payable  there  in  gold,  but 
it  is  manifest,  I  think,  that  by  resorting  to  the  courts  of 
this  State  for  the  recovery  of  the  debt,  the  recovery  would 
be  limited  here  to  the  number  of  dollars  which  were  pay- 
able in  Montreal,  without  exchange  and  without  allowance 
for  depreciation  of  our  currency. 

It  is  impossible,  in  my  opinion,  to  uphold  the  decision 
of  the  learned  judge,  without  introducing  another  excep- 
tion to  the  general  rule  that  debts  due  in  one  country  and 
sued  for  in  another,  are  to  be  computed  where  the  action 
is  brought,  in  the  currency  of  the  country  where  the  debt 
was  payable,  and  without  adding  or  subtracting  on  account 
of  any  depreciation  there  may  be  in  the  currency  of  either 
country. 

It  must  be  admitted  that  this  rule  imposes  quite  a  loss 
upon  the  plaintiffs,  but  not  more  than  would  be  the  case 
where  a  promissory  note  had  been  given  in  Canada,  and 
payable  there  for  a  like  amount,  and  the  holder  was  com- 
pelled to  resort  to  our  courts  for  the  collection  of  it  In 
that  case  the  maker  would  be  a  voluntary  promissor  to  pay 
the  debt  in  a  certain  currency,  and  yet  it  is  perfectly  clear 
that  all  our  courts  could  do  would  be  to  allow  judgment 
to  be  rendered  against  him  for  that  amount  only.     In  this 
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case,  though  there  was  no  direct  promise  to  be  liable  to 
account  for  the  goods,  the  law  imposed  upon  the  defendr 
ant  that  obligation,  though  without  actual  fault.  And 
although  there  is  no  reason  for  finding  fault  with  the  rule 
which  compels  the  carrier  in  such  cases  to  bear  the  loss, 
1  know  of  no  reason  why  we  should  introduce  a  new  rule 
of  damages  as  against  the  defendant,  when,  as  it  clearly 
appears,  it  is  not  chargeable  with  any  wrong,  and  will  be 
much  the  greatest  sufferer  under  the  rule  which  we  adopt. 
The  judgment  should  be  reversed  and  a  ne\^  trial 
granted,  with  costs  to  abide  the  event ;  unless  the  plaintiffs 
elect  to  reduce  the  amount  of  damages  to  $2033.79,  in 
which  case  no  costs  of  appeal  are  to  be  allowed  to  either 
party. 

Morgan,  J.,  concurred. 

MuLLiN,  J.,  dissented. 

Judgment  accordingly. 

[ONONDAaA  General  Tebm,  June  80,   1868.    Foaterj  MuBm  and  Morgan 
JostioeB.] 


-•••- 


BuLVBR  VS.  Burke. 

In  respect  to  all  lawful  contracts,  one  made  by  an  agent,  for  another,  in  his 
own  name,  is  available  as  the  contract  of  his  principal,  although  the  other 
party  to  the  contract  be  ignorant  of  the  fact  that  the  person  with  whom  he 
made  it  was  acting  merely 'as  agent. 

The  rule,  by  analogy,  must  be  the  same  in  regard  to  contracts  which  are  pro- 
hibited by  the  statute;  and  whether  they  are  valid  or  voidable  makes  no 
difference,  in  determining  whose  contracts  they  really  are. 

'Where  money  has  been  dex>08ited  by  different  persons,  with  a  stakeholder,  as  a 
wager  or  bet  upon  the  event  of  a  horse  race,  which  has  been  paid  over  to 
the  winner,  each  depositor  may  recover  of  the  winner  the  amount' which  he 
deposited,  and  no  more ;  and  separate  actions  can  be  brought  by  each,  for 
such  amount.    And  this  although  the  bet  was  made  by  another  peraon,  in 
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his  own  name,  but  for  the  benefit  of  the  plaintiff,  who  furnished  the  money 
to  be  staked. 
The  fact  of  the  winner's  intending  to  make  the  bet  with  a  person  other  than 
the  plaintiff  furnishes  no  reason  why  he  should  not  be  made  to  refund  the 
money  which  he  has  illegally  obtained. 

APPEAL  from  a  judgment  rendered  on  a  verdict  for  the 
defendant,  at  a  circnit  court  held  in  the  county  of 
Onondaga. 

The  action  was  brought  ta  recover  back  the  sum  of 
$66.66,  which  the  plaintiff  claimed  to  have  deposited  with 
a  stakeholder,  upon  th^  event  of  a  wager  or  bet  upon  a 
horse  race,  made  with  the  defendant,  and  which  deposit 
was  paid  over  by  the  stakeholder  to  the  defendant,  in  vio- 
lation of  the  8th  and  9th  sections  of  the  article  of  the 
Revised  Statutes  in  reference  to  "  betting  and  gaming." 
(1  R.  S.  662.) 

It  appeared  on  the  trial  that  one  Taggert,  who  owned  a 
trotting  horse,  had  talked  with  the  defendant  about  a  trot- 
ting match  or  matches  between  them,  to  be  trotted  by 
their  respective  horses;  and  in  a  conversation  between 
Taggert  and  the  plaintiff,  it  was  agreed  that  Taggert  should 
make  the  matches  with  the  defendant,  concealing  from 
•the  latter  the  fact  that  the  plaintiff  was  interested,  for  the 
reason  that  Burke  had  refused  to  make  the  match  if  the 
plaintiff  had  anything  to  do  with  it;  that  if  the  match 
was  made,  the  plaintiff  was  to  furnish  two-thirds  of  the 
money  necessary  to  make  the  match,  and  one  Marsh  was 
to  furnish  the  residue,  and  if  the  horse  of  Taggert  was 
successful,  two-thirds  of  the  money  won  was  to  belong  to 
the  plaintiff,  and  one-third  to  Marsh;  and  that  all  the  in- 
terest Taggert  was  to  have  in  the  match  was  the  gate 
money,  and  whatever  sum  the  plaintiff  and  Marsh  should 
choose  to  give  him,  in  addition,  for  the  use  of  his  horse. 
Thereupon  Taggert  and  the  defendant  agreed,  in  writing, 
in  their  own  names,  (Taggert  informing  the  defendant 
that  the  plaintiff  had  nothing  to  do  with  it,)  that  their 
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horses  should  trot,  at  three  different  times,  for  a  wager  of 
J200  each  time,  and  at  places  stated  in  the  written  agree- 
ment; that  each  party  should  put  up  $100  as  forfeit 
money,  if  either  should  fail  to  put  up  the  principal  stakes, 
or  should  fail  to  trot  as  therein  agreed.  The  defendant 
deposited  his  $100  with  Lorin  W;  Marsh,  the  stakeholder 
agreed  upon ;  and  on  the  part  of  Taggert  $100  was  de- 
posited with  the  stakeholder  in  the  check  of  Marsh,  Dil- 
laye  &  Rogers,  which  the  plaintiff  directed  Taggert  to 
obtain  from  them  for  that  purpose.  And  some  days  there- 
after the  plaintiff  substituted,  foi:  his  portion  thereof,  a 
certificate  of  deposit  for  $66.66,  and  deposited  it  with  the 
stakeholder.  The  stakes  which  Taggert  had  agreed  should 
be  put  up,  were  not  furnished  or  staked,  and  the  stake- 
holder handed  over  to  the  defendant  the  certificate  of  de- 
posit for  $66.66  which  had  been  furnished  and  deposited 
with  him  by  the  plaintiff. 

The  judge  held  that  the  $66.66  was  a  loan  made  by  the 
plaintiff*  to  Taggert,  and  ordered  a  verdict  for  the  defend- 
ant; to  which  the  plaintiff*  excepted,  and  the  jury  there- 
upon rendered  a  verdict  for  the  defendant,  upon  which 
judgment  was  entered,  with  costs. 

Mr.  Garfieldy  for  the  appellant 

Cfharles  Andrews^  for  the  respondent. 

By  the  Courts  Foster,  J.  I  think  the  learned  judge  was 
mistaken  in  supposing  the  transaction  was  a  loan.  It  is 
true  that  inform  the  written  agreement  for  the  match  was 
in  the  names  of  Taggert  and  Burke  alone,  and  appeared 
to  be  for  their  individual  benefit.  I  do  not  see,  however, 
how  that  fact  can  determine  the  rights  of  either  of  them, 
as  between  themselves  and  third  persons.  \  It  is  doubtless 
true,  and  needs  no  authority  to  support  it,  that  in  respect 
to  all  lawful  contracts,  one  made  by  an  agent  for  another. 
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in  his  own  name,  is  available  as  -the  contract  of  his  prin- 
cipal, although  the  other  party  to  the  contract  be  ignorant 
of  the  fact  that  the  person  with  whom  he  makes  it  was 
acting  merely  as  agents  The  rule,  by  analogy,  must  be 
the  same  in  regard  to  contracts  which  are  prohibited  by 
the  statute;  and  whether  valid  or  voidable,  makes  no 
difterence,  in  determining  whose  contracts  they  really  are. 
Besides,  public  policy  requires  that  the  rule,  in  that  respect, 
should  be  the  same  in  such  a  case  as  this ;  for  only  the 
party  who  actually  pays,  delivers  or  deposits  the  money 
upon  the  wager,  can  recover  it  back,  and  the  nominal  de- 
positor cannot  do  so  if  the  money  paid,  delivered  or  depos- 
ited be  not  his  own.  (Buckman  v.  Pitcher^  20  N.  Y.  Rep, 
11,  12.)  If,  therefore,  the  same  rule  does  not  apply  to 
such  contracts,  the  statute  against  betting  could  always  be 
evaded  by  making  the  betting  contract  in  the  name  of 
persons  who  had  no  real  interest  in  the  event. 

It  is  a  question  of  fact,  then,  whether  as  between  the 
plaintiff  and  Taggert,  the  transaction  was  a  loan,  or 
whether  the  beneficial  interest  in  the  bet,  to  the  extent  of 
two-thirds  thereof,  belonged  to  the  plaintiff,  and  whether 
the  certificate  of  deposit  for  $66.66,  which  was  delivered 
over  by  the  stakeholder  to  the  defendant  was  deposited  for 
and  belonged  to  the  plaintiff.  Upon  that  question  there 
was  no  conflict  in  the  evidence,  and  there  was  nothing  to 
submit  to  the  jury;  for  it  all  showed  that  the  certificate 
of  deposit  was  the  property  of  the  plaintiff,  and  was  in  fact 
deposited  for  his  benefit* 

Such  being  the  fact,  there  can  be  no  doubt  that  each  of 
the  parties  depositing  the  $100  can  recover  against  the  de- 
fendant the  amount  which  he  deposited,  and  no  more; 
and  that  separate  actions  can  be  brought  by  each  for  such 
amounts ;  and  that  the  party  in  whose  name  the  bet  and 
deposit  was  made,  for  thjeir  benefit,  cannot  recover  in  his 
own  name  for  them.  These  questions  are  settled  by  the 
case  of  Ruchman  v.  Pitcher^  above   referred  to.     In  that 
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case  Backman  made  a  bet,  in  his  own  name,  with  one 
Conkling,  of  $3000  against  $2500,  upon  a  race  to  be  run 
by  their  respective  horses;  the  race  was  determined  in 
favor  of  Conkling,  and  the  defendant,  wlio  was  the  stake- 
holder, paid  the  $3000  to  Conkling.  Of  the  $3000  put  up 
by  the  plaintiff,  only  $600  belonged  to  himself^  and  the 
residue  to  several  other  persons,  in  separate  proportions. 
The  plaintiff  brought  his  action  against  the  defendant  to 
recover  the  $3000,  and  the  court  decided  that  he  could 
recover  only  the  amount  which  he  furnished,  and  that  the 
defendapt  was  liable  in  separate  actions  for  the  portions 
belonging  to  the  other  depositors. 

If  this  were  an  action  upon  the  contract  entered  into 
between  Taggert  and  Burke,  and  was  brought  to  enforce 
it,  there  might  be  doubt  whether  the  plaintiff  who  had 
deceived  Burke  into  the  making  of  it,  by  fraudulently 
concealing  and  misrepresenting  the  fact  that  it  was  for  his 
benefit,  could  be  permitted  to  maintain  such  action  in  his 
own  name,  and  claim  that  Taggert  was  not  acting  for  him- 
self. Such,  however,  is  not  the  case.  The  action  is  brought 
to  compel  the  defendant  to  refund  money  which  he  has 
obtained  illegally  and  against  the  positive  enactment  of 
the  statute ;  and  in  my  opinion  the  fact  of  his  intending 
to  make  the  bet  with  another  person  than  the  plaintiff,  fur- 
nishes no  reason  why  he  should  not  be  made  to  refund 
the  money  which  he  has  so  illegally  obtained. 

I  think  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

[OiroNDAOA  Gbn£BAl  Tbrm,  June  80,  1S68.  Fatter ^  MuBm  aod  Mcrgtm^ 
JoDtioes.] 
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In  a  complaint,  under  the  Code,  for  the  unlawful  detention  of  personal  prop- 
erty, it  is  unnecessary  to  allege  any  demand  and  refVisal.  It  is  enough  that 
the  defendant  is  charged  "  with  taking,  or  with  having  and  wrongfully  de- 
taining the  property  "  of  the  plaintiff. 

Whether  the  unlawful  detention  consists  in  the  reAisal  of  the  defendant  to  de- 
liyer  it,  when  demanded,  or  whether  by  an  improper  act  of  his  he  detains 
it  ft'om  the  plaintiff,  is  a  matter  of  evidence,  and  need  not  be  set  out  in  the 
complaint 

The  wrongful  detention  is  the  fact  to  be  established ;  the  manner  in  which  the 
wrongful  detention  was  accomplished  |s  only  evidence  of  it. 

Even  if  the  complaint  in  such  an  action  were  defeetive  in  not  stating  a  demand 
and  refusal,  in  the  absence  of  any  demurrer  it  is  competent  for  the  court  to 
admit  evidence  of  it,  on  the  trial. 

Although  the  proof  shows  that  the  plaintiff's  property  was  taken  by  the  de- 
fendant in  one  county,  yet  if  it  appears  that  it  was  unlawfully  detained  in 
another,  this  is  sufficient  to  authorize  the  bringing  of  an  action  in  the  latter 
county. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff,  ren- 
dered on  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  possession  of 
seven  head  of  neat  cattle,  which  the  plaintiff  in  his  com- 
plaint  claimed  to  own  ;  that  he  was  entitled  to  the  pos- 
session of  them,  and  that  the  defendant  had  taken  and 
wrongfully  detained  them. 

The  cause  was  tried  before  the  referee,  and  he  found 
that  on  the  18th  day  of  October,  1866,  the  plaintiff  was 
the  owner  of  the  cattle,  which  were  of  the  value  $200. 
On  the  morning  of  that  day  they  were  found  by  the  de- 
fendant in  his  yard  and  garden,  near  his  house,  and  he 
put  them  in  his  barnyard  near  by,  allowing  them  to  have 
access  to  his  adjoining  fields.  The  yard,  garden  and  barn- 
yard were  situated  in  Lewis  county,  within  a  very  few 
rods  of  the  line  between  that  and  Jefi*erson  county,  and 
the  fields  to  which  he  gave  them  access,  lay  partly  in  Jef- 
ferson and  partly  in  Lewis  county.  The  cattle  were  in' 
Jefferson  when  they  were  seized  by  the  process  in  this  ac- 
tion, by  the  sheriff  of  that  county.     After  the  defendant 


396        CASES  IN  THE  SUPREME  COURT. 

•-■ 

Simser  v.  Cowan. 

had  put  the  cattle  in  his  barnyard,  and  before  noon  of  the 
18th  of  October,  he  informed  the  plaintiff  that  if  they  were 
his  cattle  he  wanted  him  to  come  and  get  them.  On  the 
morning  of  the  19th  of  October,  the  plaintiff,  by  his  agent, 
demanded  the  possession  of  the  cattle,  but  the  defendant 
refused  to  give  them  up.  It  also  appeared  that  this  de- 
mand and  refusal  took  place  before  the  commencement  of 
the  action.  No  proof  was  given  that  the  defendant  had 
any  appraisal  of  damages,  or  that  any  damage  was  done 
by  the  cattle. 

As  conclusions  of  law,  he  found  that  the  plaintiff  was 
entitled  to  the  possession  of  the  cattle,  and  that  the  de- 
fendant wrongfully  detained  them  from  him,  and  he 
ordered  judgment  accordingly  for  the  plaintiff,  with  costs. 

The  judgment  was  entered  up  and  the  defendant 
appealed. 

N,  Whiting,  for  the  appellant. 

J,  B,  EmmeSy  for  the  respondent 

Foster,  J.  The  facts,  as  found  by  the  referee,  are  fully 
supported  by  the  testimony,  and  although  we  have  a  largb 
array  of  points  and  authorities  on  the  part  of  the  appellant, 
two  questions  only  are  really  before  us:  Ist.  Whether 
under  the  complaint  in  this  case  the  plaintiff  could  be 
permitted  to  prove,  against  objection,  that  he  demanded 
the  cattle  of  the  defendant  before  he  brought  the  action; 
and,  2d.  Whether,  after  having  made  such  proof,  he  was 
entitled  to  judgment.  The  questions  are  substantially  the 
same ;  because,  if  the  proof  was  properly  given  under  the 
pleadings,  then  the  fact  proved  by  it  was  properly  estab- 
lished, for  the  purposes  of  the  trial  and  decision ;  and 
these  questions  are  quite  too  simple  and  too  clear  to  need 
much  discussion. 

There  is  no  necessity,  in  a  complaint  for  the  unlawful 
detention  of  personal  property,  under  the  Code,  to  allege 
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any  demand  and  refasal.  It  is  enough  that  the  defendant 
is  charged  "  with  taking,  or  with  having  and  wrongfully 
detaining  the  property**  of  the  plaintiff.  And  whether 
the  unlawful  detention  consists  in  the  refusal  of  the  de- 
fendant to  deliver  it  when  demanded,  or  whether  hy  any 
improper  act  of  his  he  detains  it  from  the  plaintiff,  is  a 
matter  of  evidence,  and  need  not  be  set  out  in  the  com- 
plaint. All  that  the  Code  requires  is,  that  a  plain  and 
concise  statement  be  made  of  the  facts  constituting  the 
cause  of  action.  ^  (Oode,  §  142,  mb.  2.)  The  wrongful  de^ 
tentton  is  the  fact  to  be  established,  and  the  manner  in 
which  the  wroiigful  detention  was  accomplished,  is  only 
evidence  of  it  As  well  might  it  be  required,  in  an  action 
for  wrongfully  taking  the  property  of  the  plaintiff,  that  he 
should  set  out  in  the  complaint  the  particular  manner  and 
the  circumstances  under  which  the  defendant  took  the 
property.  And  yet  it  is  perfectly  clear  that  in  such' case 
it  is  enough  to  allege  in  the  complaint,  so  far  as  the  taking 
is  •  concerned,  that  the  defendant  wrongfully  took  the 
property,  and  the  way  in  which  it  was  done  is  properly 
proveable  under  such  a  complaint.  It  would  be  quite  as 
necssary  in  counting  upon  a  promissory  note,  to  allege  the 
particular  manner  in  which  the  defendant  executed,  or 
made  it,  and  to  allege,  if  such  was  the  case,  that  he  sub- 
scribed it  by  making  his  mark  at  the  foot  of  it,  as  it  is  in 
this  case  to  allege  that  the  plaintiff  demanded  the  property, 
and  that  the  defendant  refused  to  deliver  it.  The  case 
cited  by  the  appellant's  counsel  {Hale  v.  Clark,  19  Wend. 
498)  has  no  application  to  the  question  under  considera- 
tion; and  that  of  Allen  v.  Patterson  (3  Seld.  476)  is  an 
authority  against  the  proposition  which  he  contends  for. 

Even  if  the  complaint  were  defective  in  not  stating  a 
demand  and  refusal,  there  being  no  demurrer,  it  was  com- 
petent for  the  court  to  admit  the  evidence  of  it  ooi  the  trial. 
( White  V.  Spencer  J  14  N,  T.  Rep.  247.  Reynolds  v.  Louns- 
bury,  6  BUI,  534) 
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Two  other  points  taken  by  the  defendant  may  be  worth 
a  passing  notice.  The  first  is,  that  the  case  shows  that  the 
defendant  took  the  cattle  in  Lewis  county,  and  that  there- 
fore the  action  should  be  brought  in  that  county  instead 
of  Jefferson  county.  It  is  enough  to  say  that  the  case 
shows  that  the  defendant  vrrongfully  detained  the  cattle  in 
Jefferson  county,  and  that  they  were  replevied  there  by  the 
sheriff.  The  other  point  raised  is  that  the  defendant,  on 
the  18th  of  October,  informed  the  plaintiff  that  he  might 
come  and  get  the  cattle  if  they  were  his.  This  clearly 
constituted  no  defense;  especially  as  the  defendant,  when 
the  plaintiff  afterwards  sent  after  and  demanded  them,  re- 
fused them  to  him. 

The  judgment  should  be  affirmed. 

[OROiTDAaA  Obneral  Tbbm,  Jane  30,  1868.  FoiUr^  MtOm  and  Jfoiyan, 
Justices.] 
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Id  Jannary,  1866,  the  parties  to  this  action,  and  several  other  persons,  entered 
into  an  arrangement  with  each  other  to  purchase  of  W.  700  or  800  acres  of 
land  in  Venango  county,  Pennsylvania.  For  that  purpose,  forty-five  shares, 
at  flOOO  per  share,  were  to  be  subscribed  for,  and  upon  the  payment  of  bis 
subscription  by  each  shareholder  he  was  entitled  to  an  interest  in  the  lands 
proportioned  to  the  shares  held  by  him.  The  forty-five  shares  were  all  sub- 
scribed, the  defendant  subscribing  flOOO.  F.  thereupon  purchased  the 
lands,  for  the  sharaholders,  taking  a  deed  therefor,  in  his  own  name,  but  in 
trust  for  them.  Subsequently  the  defendant  paid  to  F.  $1000,  and  received 
from  him  the  following  writing,  dated  January  25,  1865 :  "  Received  of  I). 
G.  B.  flOOO  in  full  for  one  forty-fifth  part  of  the  land  in  Venango  county, 
Pennsylvania,  purchased  of  W.  by  F."  The  shareholders  executed  a  power 
of  attorney  to  F.  authorizing  him  to  sell  or  lease  the  land,  or  any  part  of  it, 
he  covenanting  to  account  and  pay  over  to  the  parties,  pro  rata^  all  moneys 
received  by  him  from  sales;  under  which  power,  F.  sold  and  conveyed 
ninety-three  acres  of  the  land  for  $19,000,  and  received  the  avails.  On  the 
9th  of  May,  1865,  F.  mailed  to  the  defendant  a  check  for  $422.22,  which  was 
received  by  the  latter  on  the  10th  of  May,  in  the  afternoon,  and  was  paid. 
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On  the  same  day,  between  11  and  12  o'clock  a.  m.,  the  defendant  in  consid- 
eration of  S1500  dollars  to  him  paid  by  the  plaintiflf^,  ezecnted  the  following* 
assignment  to  them,  indorsed  apon  the  back  of  the  receipt  of  January  26, 
1865 :  *'  For  value  received,  I  hereby  oaaign  all  my  right,  title  and  interest  in 
the  within  named  land,  to  E.  and  0."  Both  parties  to  this  assignment  were, 
at  the  time  of  executing  it,  ignorant  of  the  Act  that  F.  had  received  the 
$422.22,  or  mailed  a  check  for  it  to  the  defendant. 

HeSdy  1.  That  the  assignment,  construed  in  connection  with  the  receipt,  passed 
to  tiie  plaintiffs  all  the  defendant's  interest  in  the  land,  which  included  one 
forty-fifth  part  of  the  proceeds  o(  the  land  already  sold  by  F.,  as  well  as  of 
all  sums  to  be  realized  from  subsequent  sales,  &c. 

2.  That  the  plaintiflf^  were  entitled  to  recover  of  the  defendant  the  amount 
received  by  him  upon  F.'s  check. 

A  Judgment  entered,  upon  the  report  of  a  referee  will  not  be  reversed  for  an 
error  in  admitting  improper  testimony,  where  it  appears  that  such  testimony 
could  not  have  influenced  the  referee  in  any  of  his  findings  of  fact,  nor  have 
affected  the  decision  of  the  legal  question  involved,  the  legal  conclusion  being 
warranted  by  the  fitcts  found. 

APPEAL  from  a  judgment  rendered  upon  the  report  of 
a  referee. 

The  facts  found  and  reported  by  the  referee  are  as  fol- 
lows :  In  the  month  of  January,  1865,  one  James  Frazee 
purchased  and  received  a  deed,  in  his  own  name,  for  seven 
or  eight  hundred  acres  of  land  lying  in  Hickory  township, 
Venango  county,  Pennsylvania,  which  purchase  was  made 
of  one  Moses  Walters.  At  the  time  of  the  purchase,  or 
shortly  prior  thereto,  Fvazee,  with  the  parties  to  this  action 
and  several  others,  had  entered  into  an  arrangement  to 
make  the  purchase,  and  for  that  purpose  forty-five  shares, 
at  $1000  per  share,  were  to  be  subscribed  for,  and  upon 
the  payment  by  the  shareholder,  of  the  shares  subscribed 
by  him,  he  was  entitled  to  an  interest  in  the  lands  propor- 
tional to  the  shares  held  by  him.  The  forty-five  shares 
were  all  subscribed,  the  plaintiffs  subscribing  $2500,  and 
the  defendant  subscribing  $1000.  The  conveyance  was 
taken  by  Frazee  in  trust  for  the  persons  so  subscribing  for 
the  shares. 

On  the  25th  of  January,  1865,  the  defendant  paid  to 
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Prazee  the  sum  of  $1000,  and  received  from  him  on  such 
payment  the  following  writing : 

"  Received  of  D.  C.  Buell,  one  thousand  dollars  in  full 
for  l-45th  part  of  the  land  in  Venango  county,  Pennsyl- 
vania, recently  purchased  of  Moses  Walters,  by  James 
Frazee.  C.  A.  Perkins,  for 

James  Frazeb." 

Perkins  was  the  duly  authorized  agent  of  Frazee  to  re- 
ceive the  money. 

In  April,  1865,  Frazee  negotiated  for  a  sale  of  part  of 
the  lands  so  purchased  by  him ;  and  for  the  purpose  of 
such  sale,  a  power  of  attorney  was  made  and  executed  by 
the  several  parties  entitled  to  an  interest  in  the  lands, 
authorizing  Frazee  to  sell  or  lease  the  land  or  any  part  of 
it,  upon  such  terms  as  he  should  deem  proper;  and  to 
make  and  execute  the  necessary  conveyances ;  and  Frazee, 
who  was  also  a  party  to  the  power,  covenanted  to  account 
and  pay  over  to  the  parties,  fro  ratay  all  moneys  received 
by  him  from  sales. 

In  that  same  month,  and  after  the  execution  of  the 
power  of  attorney,  Frazee  sold  and  conveyed  ninety-three 
acres  of  the  land  for  $19,000,  and  received  the  avails. 

On  the  9th  of  May,  1865,  Frazee  deposited  in  the  post- 
office  at  Baldwinsville  a  check  for  ^422.22,  enclosed  in  an 
envelope  directed  to  the  defendant,  at  his  residence  at  Os- 
wego. The  check  was  payable  to  the  order  of  the  defend- 
ant, and  he  received  it  in  the  afternoon  of  the  10th  of  May, 
1865,  and  afterwards  received  the  money  on  the  check. 

On  the  10th  of  May,  1865,  between  11  and  12  o'clock  in 
the  forenoon,  the  defendant,  in  consideration  of  $1500  to 
him  paid  by  the  plaintiffs,  made,  executed  and  delivered 
to  them  a  writing,  in  the  words  and  figures  following : 

"For  value  received,  I  hereby  oisign  all  my  right,  title 
and  interest  in  the  within  named  land  to  Elock'&  Ould. 
May  10th,  1865.  D.  C.  Buell." 
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Which  assignment  was  written  upon  the  back  of  the  receipt 
given  to'  Buell  by  Frazee  on  January  25th,  1865,  and  the 
same  was  delivered  to  the  plaintiffs  at  the  time  of.  making 
the  assignment.  The  plaintifts  and  defendant  were  igno- 
rant of  the  fact  that  Frazee  had  received  or  mailed  the 
money  at  the  time  of  making  the  assignment. 

The  action  was  brought  to  recover  of  the  defendant  the 
sum  of  $422.22,  so  received  by  him  on  the  check.  The 
referee  reported  in  favor  of  .the  plaintiffs,  for  that  sutii, 
with  interest,  and  ordered  judgment  accordingly,  which 
was  entered.    From  that  judgment  the  defendant  appealed. 

W.  A.  PaucheTy  for  the  appellant 

A.  Perryy  for  the  respondents. 

By  the  Oourtj  Foster,  J.  Exceptions  were  taken  to  two 
of  the  findings  of  fact ;  but  no  question  has  been  raised 
upon  them  here,  and  they  are  supported  by  the  evidence. 

The  principal  question  arises  upon  the  legal  construc- 
tion of  the  transfer  from  the  defendant  to  the  plaintiffs. 
It  was  an  assignment  of  all  the  right,  title  and  interest  of 
Buell  in.  'Hhe  within  named  land,"  to  Klock  &  Ould. 
Construed  by  itself  alone,  and  without  reference  to  the 
surrounding  circumstances,  and  independent  of  the  receipt 
which  Buell  had  received  from  Frazee,  it  was  meaningless, 
or  so  uncertain  as  to  be  worthless,  but  it  was  executed 
«pon  the  back  of  the  receipt ;  and  of  course  both  were  de- 
livered to  the  plaintifis  at  the  same  time ;  and  the  receipt 
was  a  part  of  the  assignment;  and,  so  far  as  the  subject 
matter  of  the  assignment  was  concerned,  it  was  the  all  im- 
portant part  of  it  The  receipt  was  for  the  one  forty-fifth 
part  of  the  whole  700  or  800  acres  which  was  bought  of 
Moses  Walters.  "For  one  forty-fifth  part  of  the  land  in 
Venango  county,   Pennsylvania,   recently  purchased  of 
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Moses  Walters  by  James  Frazee."  And  when  the  assign- 
ment was  indorsed  upon  it  in  the  language  which  it  con- 
tained, it  passed  to  the  plaintiff  all  the  interest  of  Buell, 
in  all  that  land — not  the  legal  title  that  he  had  to  it,  for 
he  had  none,  but  his  interest  in  it  If  the  parties  had  in- 
tended to  pass  any  thing  less  than  the  interest  in  the  whole 
of  it,  the  transfer  would  have  used  words  evidently  in- 
tended to  limit  it,  as  by  adding  the  words  "remaining 
unsold,"  after  the  word  "land."  The  language  of  the 
transfer  is  very  comprehensive,  and  when  taken  in  con- 
nection with  the  receipt  of  Frazee  to  Buell,  it  is  the  same 
as  though  it  read  "  I  hereby  assign  all  my  right,  title  and 
interest  in  the  one  forty-fifth  of  all  the  lands  which  Walters 
sold  to  Frazee."  Strictly  speaking,  the  defendant,  at  the 
time  of  making  the  assignment  to  the  plaintiffs,  had  no 
title  whatsoever  in  the  land ;  for,  in  the  first  place,  the 
whole  legal  title  of  it  was  vested  in  Frazee.  And  besides, 
the  defendant  and  his  associates  had  authorized  Frazee  to 
sell  and  convey  it  at  his  own  discretion,  and  had  taken 
his  agreement  to  pay  them,  each,  their  appropriate  share 
of  the  net  proceeds,  when  received  by  him;  so  that  in 
fact  it  was  the  one  forty- fifth  part  of  the  proceeds  which 
belonged  to  Buell,  and  the  proceeds  was  all  that  he 
assigned  to  the  plaintiffs.  And  it  was  the  one  forty-fifth 
part  of  the  proceeds,  and  just  as  much  one  forty-fifth  part 
of  the  proceeds  which  had  already  come  to  the  hands  of 
Frazee,  as  of  those  which  he  should  afterwards  obtain  by 
sales  or  leases,  or  otherwise. 

The  assignment  shows  that  Buell  sold  all  his  interest 
in  the  instrument  which  he  had  made,  and  that  the  plain- 
tiffs were  as  much  entitled  to  the  $422.22  as  they  were  to 
the  sum  or  sums  to  be  realized  by  subsequent  sales  of  the 
land. 

Some  questions  were  raised  on  the  trial  upon  the  admis- 
sibility of  evidence,  and  exceptions  were  taken  by  the 
defendant's  counsel  to  the  rulings  thereon  of  the  referee ; 
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but  only  one  of  them  is  presented  by  the  counsel  to  us. 
Hiram  Klock,  who  was  a  witness  for  the  plaintifi's,  testi- 
fied that  on  the  11th  day  of  May,  1865,  he  made  a  demand 
of  the  $422.22  of  the  defendant ;  and  the  plaintiffs'  coun- 
sel proposed  to  prove  by  him  that  he  then  said  to  the  de- 
fendant, "  You  sold  us  that  stock  at  11  o'clock  yesterday  ; 
did  you  at  two  o'clock  have  any  idea  that  you  had  anything 
left  of  the  property?"  and  that  the  defendant  replied: 
"  Klock,  I  will  be  honest  with  you ;  I  did  not  think  I  had 
anything  left"  This  offer  was  objected  to  on  the  part 
of  the  defendant;  first,  as  immaterial  and  incompetent; 
secondly,  as  tending  to  vary,  modify  or  explain  the  written 
assignment ;  and  thirdly,  as  not  the  best  evidence.  The 
referee  overruled  the  objections  and  admitted  the  evidence, 
and  the  witness  testified  as  above. 

I  have  no  doubt  that  the  referee  erred  in  admitting  this 
testimony.  It  could  not,  however,  have  influenced  the 
referee  in  any  of  his  findings  of  fact.  It  had  no  bearing 
upon  any  of  them ;  nor  could  it  in  the  least  degree  affect 
the  decision  of  the  legal  question  upon  the  construction 
of  the  assignment.  That  was  to  be  determined  upon  the 
facts  found,  and  if  I  am  right  in  supposing  that  the  facts 
found  warranted  the  legal  conclusion,  then  by  no  possi- 
bility could  the  defendant  have  been  prejudiced  by  the 
admission  of  the  testimony. 

The  judgment  should  be  affirmed. 

Judgment  affirmed^ 

[OxovDAOA  GsKBBAL  TbbM|  April  7, 1868.    Fc9ter^  Morgan  and  MvMin^  Jiu- 
tioes.] 
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THIS  case  is  reported  in  54^A  Barbour^  at  page  252 ;  the 
opinion  of  Morgan,  J.,  there  published,  being  reported 
as  the  opinion  of  the  court.  The  opinion,  or  vote  of 
Foster,  J.,  in  the  case,  was  founded  upon  the  following 
written  opinion,  which  was  read  at  the  time  of  the  decision. 
And  while  all  the  justices  concurred  in  the  result.  Justice 
Foster  understood  Justice  Mullin  to  concur  in  the  views 
expressed  by  him. 

If  there  is  any  misunderstanding  as  to  the  grounds  of 
the  decision,  it  is  manifestly  proper  that  Judge  Foster's 
opinion  should  be  published.  But  the  reporter  deems  it 
due  to  himself  to  state  that  he  received  the  opinion  iirst 
published  directly  from  the  judge  delivering  it ;  and  when 
it  was  published  he  had  no  knowledge  that  any  other  was 
delivered. 

Foster,  J.  The  facts  found  by  the  referee  were  sup- 
ported by  the  proofs,  and,  so  far  as  is  essential  in  the  de- 
terminatioti  of  the  case,  are  as  follows :  In  July,  1866,  the 
plaintiff  had  on  his  premises  a  quantity  of  cord-wood, 
which  was  cut  in  the  winter  previous,  and  was  corded  up 
in  small  piles.  Some  wood  had  been  taken  from  some  of 
the  piles,  and  some  of  them  had  partly  fallen  down,  and 
in  July,  1866,  were  in  that  situation  upon  a  lot  of  from 
three  to  four  acres.  At  that  time  the  defendant  applied 
to  the  plaintiff  to  purchase  some  wood.  They  went  to- 
gether to  where  the.  wood  was,  and  saw  the  most  of  the 
piles,  and  agreed  by  parol  for  the  sale  of  it  to  the  defend- 
ant at  the  price  of  $3.50  per  cord,  the  plaintiff  to  draw  it 
to  another  place  and  there  pile  it,  so  that  it  could  be  meas- 
ured, and  leaving  out  .the  large  logs,  and  the  defendant 
was  then  to  take  it  away.  No  money  was  then  paid — no 
delivery  in  whole  or  in  part.  The  contract  was  not  in 
writing,  and  the  value  of  th^  whole  wood  was  more  than 
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$50 ;  80  that  the  contract  was  voidable  at  the  option  of 
either  of  the  parties. 

The  plaintifi*  in  pursaance  of  the  verbal  agreement  drew 
the  wood,  or  rather  drew  18J  cords  of  wood,  from  the  lot 
before  mentioned,  of  that  which  had  been*  cut  and  was 
lying  there,  and  piled  it  up  in  one  pile  at  the  place  agreed 
npon ;  and  there  was  no  dispute  that  it  was  so  piled  that 
the  purchaser  could  by  an  examination  of  it,  readily  see 
both  the  quantity,  size  and  quality  of  the  wood. 

Soon  thereafter  the  defendant  sent  his  hired  man  and 
team,  (with  directions  to  get  one  load  of  it  and  to  measure 
the  pile  and  let  him  know  the  quantity,)  who  took  about 
one  cord  of  the  wood  from  the  east  end  of  the  pile,  and 
drew  it  to  the  defendant,  who  used  it  He  went  again  the 
next  day  and  obtained  a  second  load  of  wood,  which  was 
not  as  good  as  that  in  the  first  load,  and  informed  the  de- 
fendant that,  including  what  he  had  t;aken  away,  there  was 
18|^  cords  of  it,  and  also  informed  him  that  there  was  large 
wood,  soft  wood  and  wet  wood  in  the  pile.  The  defend- 
ant soon  afterwards  sent  the  man  and  team  for  another 
load,  saying  that  he  would  go  too,  and  soon  after  the  man 
commenced  loading,  the  defendant  arrived  and  examined 
the  pile  for  himself,  and  had  a  conversation  with  the  plain- 
tiff; and  after  or  at  about  the  time  that  his  servant  left 
with  that  load,  the  defendant  declined  to  take  any  more 
of  the  wood,  alleging  to  the  plaintiff  that  he  had  included 
in  the  pile  more  wood  than  was  in  the  several  piles  in  the 
lot  when  the  agreement  was  made,  and  had  included  wood 
which  was  excluded  by  the  contract. 

The  findings  of  the  referee  show  that  the  plaintiff  did 
include  in  the  pile  wood  which  by  the  verbal  contract  was 
not  to  have  been  included.  And  it  further  appeared,  and 
was  found,  that  the  defendant  was  not  aware,  until  after 
the  second  load  was  received,  that  any  of  the  wood  wad 
not  of  the  kind  or  quality  agreed  upon. 

The  whole  amount  of  the  three  loads  received  by  the 
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defendant  was  three  cords,  and  none  of  the  wood  was  paid 
for.  The  referee  found  the  defendant  liable  for  the  whole 
wood  included  in  the  pile,  at  the  contract  price.  Upon  his 
report  judgment  was  rendered  for  the  sum  found. 

I  think  it  very  clear  that  the  plaintifi*  was  entitled  to 
recover  for  all  the  wood,  and  that  the  finding  of  the  referee 
was  correct.  The  right  to  recover  does  not  rest,  as  seems 
to  have  been  supposed  bj  the  defendant's  counsel,  upon 
pressing  the  rule  as  laid  down  in  JReed  v.  JSandatt^  (29  N,  Y, 
Bep.  358,)  in  the  wrong  direction ;  nor  does  it  rest  upon 
the  decision  in  that  case  at  all.  It  is  sustained  by  the  ap- 
plication to  the  case  of  an  elementary  principle  which  is 
perfectly  clear,  and  the  geperal  application  of  which  is  as 
just  as  it  is  palpable. 

There  is  no  doubt  that  after  the  plaintiff  had  drawn  out 
and  piled  the  wood  as  he  did,  it  was  entirely  optional  with 
the  defendant  to  take  it  or  not,  either  for  the  reason  that 
the  verbal  contract  was  not  binding,  or  that  the  wood  was 
not,  all  of  it,  such  as  he'had  bargained  for. 

The  plaintiff  had  done  all  that  he  was  to  do,  when  the 
wood  was  drawn  out  and  piled  ready  for  measuring  and 
acceptance  by  the  defendant ;  and  it  was  the  duty  of  the 
defendant  before  he  took  it  away,  first  to  elect  whether  he 
would. abide  by  the  contract,  which  he  had  made,  and  if 
so,  to  examine  to  see  whether  the  wood  was  piled  as 
agreed,  and  was  of  the  quantity  and  quality  which  the 
agreement  called  for. 

If  instead  of  sending  his  servant  to  draw  away  the  first 
load,  he  had  done  it  himself,  it  is  indisputable  that  he 
could  not  afterwards  allege  either  that  the  contract  was 
void,  or  that  the  wood  was  not  such  as  he  had  agreed  for. 
The  law  would  undoubtedly  have  held  him  as  having  rati- 
fied the  contract,  and  as  having  waived  any  want  of  fulfill- 
ment on  the  part  of  the  plaintiff.  He  could  not  be  per- 
mitted, under  such  circumstances,  to  take  even  one  load 
of  the  wood,  and  then  repudiate  the  residue  of  the  con- 
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tract ;  much  less  could  he  be  permitted  to  take  three  cords 
from  the  best  end  of  the  pile,  as  he  did,  at  the  contract 
price,  and  leave  the  residue.  Nor  could  he  claim  that  he 
took  the  three  loads  as  a  trespasser,  and  not  under  the 
contract ;  nor  does  it  in  the  least  change  the  rule,  in  its 
application  to  this  case,  that  personally  the  defendant  did 
not  know  of  the  defects  in  the  wood  until  after  the  first 
two  loads  had  been  taken.  It  was  his  duty  to  ascertain . 
how  it  was,  before  he  caused  any  of  the  wood  to  be  taken 
under  the  contract  He  was  as  much  bound  by  the  act  of 
his  servant,  who  went  for  the  three  loads,  as  if  he  had 
drawn  it  away  himself  He  not  only  adopted  the  act  of 
his  servant,  which  would  be  enough,  but  he  directed  the 
very  act  which  the  servant  performed.  And  now,  if  the 
application  of  these  well  settled  rules  happens  to  operate 
injuriously  to  him,  it  is  only  because  he  was  negligent  in 
attending  to  his  own  interests. 

If  one  can  be  protected  from  the  rules  which  declare  an 
acceptance  in  the  case  of  an  executory  contract  is  a  waiver, 
because  he  sends  his  servant  to  receive  the  property,  the 
mischiefs  arising  in  such  cases  would  be  much  greater 
than  they  ever  can  be,  by  applying  the  principle  where 
the  defect  is  apparent,  as  well  where  the  property  is  re- 
ceived by  the  agent  as  if  it  were  received  by  the  principal. 
If  he  had  any  doubt  or  care,  as  to  the  performance  of  the 
contract  on  the  part  of  the  plaintiff,  he  should  have  seen 
to  it  before  it  was  too  late.  He  should  have  gone  for  the 
wood  himself,  or  properly  instructed  his  agent  in  regard 
to  it 

« 

The  judgment  should  be  affirmed. 
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Where  one  receires  from  an  agent  money  belonging  to  the  principal,  knowing 
that  it  18  the  money  of  the  principal^  and  not  that  of  the  agent,  and  that 
the  latter  holds  it  in  trust  for  his  principal,  as  a  simple  depositary,  the  same 
may  be  recovered  back  in  an  action  brought  by  the  principal,  for  the  con- 
version; where  it  does  not  appear  that  the  money  converted  has  been 
mingled  with  other  money,  so  as  to  render  it  incapable  of  being  identified. 

The  fact  that  the  property  converted  is  bank  notes  forms  no  legal  objection  to 
the  maintenance  of  such  an  action ;  so  long  as  they  are  capable  of  being 
ascertained  and  identified ;  as  where  they  appear  to  have  been  delivered  to 
the  defendant  at  one  time,  by  one  act,  and  in  one  mass. 

APPEAL  from  an  ofder  of  the  special  term  denying 
the  defendant's  motion  for  a  new  trial. 

ffarh  Makes,  for  the  appellant. 

M  C.  SpraguBf  for  the  respondent. 

By  the  Courts  Daniels,  P.  J.  The  defendant  in  this 
action,  previous  to  the  12th  day  of  July,  1866,  was  agent 
for  the  plaintiff  for  the  sale  of  its  railroad  tickets,  at 
Hornellsville,  in  this  State.  Abojit  that  time  he  sold  out 
his  agency  to  William  S.  Dean,  receiving  from  him  cer- 
tain pronrtssory  notes.  The  railroad  company,  upon  the 
transfer  of  the  business  being  made,  and  upon  the  recom- 
mendation of  the  defendant,  accepted  Dean  as  its  agent, 
and  delivered  him  tickets  to  be  sold  for  it,  in  the  same 
manner  that  the  business  had  been  previously  transacted 
by  the  defendant.  The  mode  in  which  the  business  was 
carried  on  was  for  the  general  agent  of  the  plaintiff  to  de- 
liver tickets  to  the  local  agent  for  sale,  for  which  the 
latter  gave  his  receipt,  acknowledging  the  receipt  of  the 
number  of  tickets  delivered  to  him,  and  containing  the 
statement  or  agreement  that  they  were  '^  to  be  sold  and 
accounted  for  in  accordance  with "  the  directions  of  the 
general  agent,  '^  or  returned  when  called  for  by  him,  or 
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any  anthorized  agent."  No  specific  directions  are  shown 
to  have  been  given  to  Dean  for  his  government  in  the 
sale  of  the  tickets,  or  concerning  the  manner  he  should 
account  for  those  that  were  sold  by  him.  But  the  evi- 
dence of  Dean  himself,  which,  from  the  verdict  rendered 
by  the  jury  they  appear  to  have  credited,  notwithstanding 
that  given  to  impeach  his  general  character,  tended  very 
clearly  to  show  that  the  tickets  of  the  plaintiff  were  sold 
by  him  upon  the  understanding  that  the  proceeds  received 
from  them  were  in  his  hands  the  property  of  the  plaintiff. 
If  his  evidence  is  reliable,  and  it  must  be  assumed  to  be 
so,  inasmuch  as  the  jury  believed  and  acted  upon  it,  he 
not  only  received,  but  he  also  held,  while  it  remained  in 
his  hands,  the  mon^y  arising  from  the  sale  of  the  plain- 
tiff's tickets,  as  its  property,  and  in  no  sense  whatever  as 
his  own,  except  that  belonging  to  him  for  his  commissions, 
and  that  the  defendant  understood  that  to  be  the  case. 
Dean  testified  that  the  defendant,  on  the  9th  of  November, 
1866,  wanted  to  have  the  notes  paid  which  he  held  against 
Dean.  The  latter  informed  him  that  he  had  no  money ; 
the  former  responded  that  he  had  money  for  tickets ; 
to  which  Dean  says  that  he  replied :  *'  I  told  him  I  had 
money  that  belonged  to  the  company,  and  no  other.  I 
told  him  I  had  no  money  except  from  the  sale  of  tickets. 
I  held  oft'  paying  it.  He  said  I  could  make  it  up."  The 
witness  stated  that  he  then  paid  $50,  and  that  it  was  paid 
*'out  of  company  money."  On  the  Thursday  following, 
he  says  that  they  met  at  Near's  office,  and  that  he  then 
^^  counted  out  $300,  and  laid  it  on  the  desk.  N^ar  wanted 
to  know  where  I  got  so  many  small  bills.  I  said  I  got 
it  for  tickets.  The  defendant  heard  it,  and  said  he  did 
not  care  what  money  it  was,  nor  how  small  the  bills  were. 
I  paid  it  to  Mr.  Near ;  Near  handed  the  money  to  the  de- 
fendant; I  paid  him  five  hundred  and  fifty  dollars  in  all ;  he 
knew  that  the  money  was  company  money,  for  I  told  him ; 
I  told  the  defendant  this  mondy  was  company  money ; 
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this  $360  was  money  that  I  received  from  the  sale  of 
Grand  Trunk  Railway  tickets/*  Near  corroborated  the 
witness  Dean  in  his  relation  of  what  occurred  when  the 
money  was  paid  at  hi^  office.  He  said  that  "  the  $360  was 
paid  in  my  office ;  1  counted  it ;  the  money  was  in  small 
bills,  and  some  of  them  were  State  money ;  I  asked  Dean 
where  he  got  so  much  money  in  small  bills,  and  he  said  it 
was  Grand  Trunk  money ;  the  defendant  said  he  didn't 
care  what  money  it  was,  or  where  it  came  from,  if  he  only 
got  his  pay.  Edwards  said  to  Dean,  you  can  pay  me  out 
of  company  money  and  make  it  up  out  of  commissions  and 
insurance  business."  The  defendant,  while  he  admits 
that  he  did  receive  the  J360  at  Near's  office,  denies  that 
he  did  so,  understanding  that  it  was  money  which  Dean 
had  received  and  was  holding  as  the  money  of  the  plain- 
tiff. But  the  jury  have  very  evidently  relied  upon  the 
statements  given  of  the  transaction  by  Dean  and  Near,  and 
this  court,  under  the  well  settled  rules  of  law,  has  no  right 
to  interfere  with  their  conclusion  upon  this  subject.  The 
question  was  one  of  fact,  and  the  verdict  of  the  jury  upon 
it  is  therefore  conclusive. 

When  the  plaintiff's  evidence  was  closed,  the  defendant 
moved  for  a  nonsuit,  on  the  grounds,  first,  that  as  the 
agent  was  to  account  for  the  sate  of  the  tickets,  the  money 
derived  from  that  source  belonged  to  him ;  second,  that 
the  money  received  from  selling  the  plaintiff's  tickets  was 
mingled  with  other  money,  and  was  incapable  of  being 
identified ;  third,  that  no  cause  of  action  was  proved.  The 
motion  was  denied,  and  the  defendant  excepted.  When 
the  cause  was  submitted  to  the  jury  the  defendant  excepted 
to  so  much  of  the  charge  as  instructed  them  "  that  if  they 
believed  from  the  evidence  that  the  $360,  paid  in  Near*s 
office  when  the  notes  were  given  up,  was  money  that  Dean 
received  from  the  sale  of  the  plaintiff's  tickets  by  him,  and 
that  the  defendant  received  it  with  notice  that  it  was  such 
money,  the  plaintiff  is  entitled  to  recover  that  aniount  in 
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this  action."  No  other  exceptions,  presented  upon  the 
trial,  have  been  urged  upon  the  consideration  of  the  court 
as  constituting  any  grounds  upon  which  the  court  would 
be  justified  in  setting  aside  the  verdict  of  the  jury. 

The  evidence  given  upon  the  trial  did  not  show  that  the 
$360,  which  was  paid  to  the  defendant  at  ^N'ear's  office, 
and  which  was  the  money  the  plaintiff  claimed  to  recover 
the  value  of  in  this  action,  had  been  mingled  with  other 
money  so  as  to  render  it  incapable  of  being  identified.  On 
the  contrary,  the  evidence  of  Dean  and  Near  tends  very 
directly  to  show  that  it  was  not  mingled  with  other  money, 
and  that  its  identity  was  ascertained  and  well  established 
at  the  time  when  the  defendant  received  it.  The  third 
ground  urged  as  justifying  a  nonsuit  is  general,  and  may 
properly  be  included  in  the  consideration  of  the  exception 
taken  to  the  charge.  It  may  be  that  upon  a  strict  legal 
construction  being  given  to  the  terms  of  the  agreement 
contained  in  the  receipts  taken  for  its  tickets  by  the  plain- 
tiff, Dean  would  not  have  been  bound  to  return  to  the 
company  the  identical  money  which  he  received  for  the 
plain tift*'s  tickets^  But  that  was  very  evidently  not  his 
understanding  of  the  obligation  which  he  had  incurred. 
He  regarded  the  money  as  the  money  and  property  of  the 
plaintiff,  his  principal,  as  fair  dealing  and  sound  morality 
very  clearly  required  that  he  should,  and  this  was  made 
known  to  the  defendant  before  he  received  the  money. 
He  therefore  received  it  knowing  that  it  was  the  plain- 
tiff's money,  and  not  that  of  the  man  who  was  delivering 
it  to  him.  He  understood  that  his  debtor  held  it  in  trust 
for  the  plaintiff  as  a  simple  depositary,  and  that  all  the 
obligations  of  that  relation  were  violated  by  the  disposition 
which  was  made  of  it  And  as  he  was  no  party  to  the 
contract  existing  between  the  agent  and  the  principal,  the 
law  cannot  justly  allow  him  to  protect  himself  from  the 
consequences  of  his  unlawful  act,  by  affirming  that  the 
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agent  had  too  liberally  construed  the  obligation  which  it 
imposed  in  favor  of  his  employer. 

If  the  money  thus  held  by  the  agent  had  been  taken 
against  his  own  assent,  by  the  defendant,  no  doubt  can  be 
entertained  as  to  the  right  of  the  plaintiff  to  maintain  an 
action  for  the  wrongful  conversion,  for  the  purpose  of  re- 
covering the  value  of  it.  This  was,  in  substance,  held  to 
be  the  law  in  the  case  of  McNaughton  v.  Cameron^  (44  Barh, 
406  ;)  and  the  wrongful  assent  of  the  agent  to  the  perpe- 
tration of  the  wrong  can  in  no  manner  alter  the  legal  char- 
acter of  the  act.  The  money  as  it  was  held  by  the  agent 
was  the  property  of  the  principal,  and  the  misappropriation 
made  of  it  by  himself  and  the  defendant  constituted  a  con- 
vesion  of  it,  within  the  well  settled  rule  of  the  common 
law  upon  that  subject.  It  was  the  assumption  of  domin- 
ion over  it,  in  hostility  to  and  defiance  of  the  plaintiff's 
right  of  property  in  it ;  and  that  was  a  conversion.  {Bayee 
V.  Brochwajfy  31  N.  T.  Rep.  490.)  That  the  property  con- 
verted was  bank  bills,  forms  no  legal  objection  to  the 
maintenance  of  the  action,  as  long  as  they  were  capable  of 
being  ascertained  and  identified.  And  the  evidence  shows 
that  they  were,  for  they  appear  to  have  been  delivered  to 
the  defendant,  at  one  time,  by  One  act,  and  in  one  mass. 
Their  identity  was  as  distinct  and  visible  as  was  that  of 
the  gold  coin  in  the  case  of  McNaughton  v.  Cameron^  already 
referred  to,  and  more  so  than  that  of  the  dollars  in  the 
case  of  Jackson  v.  Anderson,  (4  Taunt,  24,)  where  it  was 
held  that  the  action  of  trover  could  be  maintained.  It  was 
also  more  complete  than  the  identity  of  the  money  received 
by  the  defendant  in  Jones  v.  Fort,  (9  Bam,  ^  Ores.  764,) 
where  the  court  assumed  that  trover  could  have  been 
maintained  if  a  proper  demand  had  only  preceded  the 
commencement  of  the  action.  The  cases  of  Snow  v.  Pea- 
cock, (3  Bing.  406 ;)  Snow  v.  Leatham,  (2  Car.  ^  P.  314 ;) 
Easeley  v.  Orockford,  (10  Bing.  243 ;)  Graves  v.  Dudley,  (20 
N.  T.  Rep,  76 ;  Gordon  v.  Hostetter,  (37  id.  99,)  are  also 


ERIE— NOVEMBEB,  1868.  413 


Qrand  Trunk  Bailway  CompaDj  «.  Edwards. 

authorities  holding  that  trover  may  be  maintained  for 
the  conversion  of  bank  notes.     {See  oho  1  HiU.  on  Torts^ 
*  53,  §  42.) 

The  case  of  WaUer  v.  BenneU,  (16  N,  T.  Rep.  250,)  is 
supposed  to  countenance  a  different  conclusion,  where  the 
money  of  the  principal  has  been  misappropriated  by  the 
unauthorized  act  of  the  agent,  and  to  be  adverse  to  the 
plaintiff's  right  to  recover  in  the  present  action.  Upon  a 
careful  examination  of  that  case,  it  will  be  found  to  con- 
tain nothing  sustaining  that  supposition.  It  was  an  action 
of  trover  for  converting  a  draft  and  its  proceeds ;  and  the 
conversion  was  alleged  to  have  consisted  in  the  deposit  of 
the  draft  with  the  banker  of  the  agent,  and  the  crediting 
of  its  amount  in  his  account,  accompanied  with  his  refusal 
to  pay  over  the  proceeds.  The  court  held  that  it  was  the 
agent's  duty  to  collect  the  draft,  under  the  authority  that 
appeared  to  have  been  conferred  upon  him,  and  as  its  pro- 
ceeds had  never  in  fact  come  into  his  hands,  he  could  not, 
with  anything  like  legal  propriety,  be  charged  with  the 
conversion  of  them.  The  most  that  the  agent  had  done 
wa8  to  secure  a  credit  under  which  he  was  entitled  to  re- 
ceive the  proceeds  of  the  draft.  The  proceeds  themselves 
he  had  not  received,  and  consequently  could  not  have 
converted  them.  That  case  contains  nothing  which  will 
justify  the  defendant,  who  was  not  a  party  to  the  agent's 
agreement,  in  wrongfully  appropriating  to  his  own  use  the 
money  he  was  informed  was  not  the  property  of  the  per- 
son he  received  it  from,  but  of  the  plaintiff  in  this  action. 
The  law  does  not  yet  deserve  the  reproach  of  throwing 
the  mantle  of  its  protection  around  a  transaction  of  the 
character  which  the  jury  have  found  this  one  to  have 
been. 

The  defendant's  counsel  claimed  that  the  case  of  Harris 
V.  SehuUzy  (40  Barh,  315,)  may  be  logically  extended  so  as 
to  produce  that  result ;  but  the  decision  made  by  the  court 
fails  to  justify  that  conclusion.    It  turned  upon  a  defect 
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of  parties,  more  than  that  of  liability;  the  court  holding 
that  the  demurrer  should  be  sustained,  because  the  plain- 
tiff had  failed  to  join  as  defendants  those  who  were  liable 
to  him  for  the  moneys  they  had  jointly  collected.  It  was 
so  essentially  different  from  the  present  case  in  the  other 
controlling  features  already  discussed,  as  to  constitute  no 
legal  justification  for  the  defendant  in  the  present  action. 
The  plaintiff  has  no  contract  with  him  under  which  it 
could  maintain  an  action  for  the  recovery  of  its  money, 
unlawfully  received  by  him.  He  is  justly  charged  with  a 
wrong,  by  acquiring  the  money  which  the  plaintiff's  agent 
was  holding  for  it,  and  the  proper  manner  of  redressing 
the  injury  which  it  occasioned  is  that  which  has  been 
adopted  in  the  present  instance.  The  plaintiff  might,  no 
doubt,  have  waived  the  wrong  and  sued  him  for  money 
had  and  received,  on  the  promise  which  the  law  would 
have  implied  against  him,  from  the  fact  that  without  right 
he  had  received  the  plaintiff's  money ;  but  that  it  was  not 
bound  to  do.  The  law  has  provided  the  other  action,  that 
of  proceeding  directly  for  the  damages  occasioned  by  the 
wrong,  and  the  plaintiff,  as  it  had  a  right  to  do,  has  elected 
to  pursue  that  remedy. 

Under  the  circumstances  disclosed  by  the  evidence  in 
this  case,  the  court  was  right  in  refusing  to  nonsuit ;  and 
in  the  charge  which  was  delivered  tb  the  jury.  No  question 
was  made  upon  the  trial  concerning  the  appropriation 
which  should  have  been  made  of  the  payment  made  by 
Dean.  If  there  had  been,  its  specific  appropriation  to 
some  other  portion  of  his  indebtedness  might  have  been 
shown  by  the  plaintiff.  It  is  therefore  too  late  to  raise 
that  question  for  the  first  time  upon  the  present  appeal 

The  order  denying  a  new  trial  should  be  affirmed. 

Marvin,  J.,  dissejited. 

Order  affirmed. 

[Erie  General  Term,  November  16,  1868.    Bamdt^  Marvin  and  Bmritr^ 
JiuUces.] 
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In  an  action  for  a  breach  of  warranty,  where  the  whole  subject  matter  of  the 
I  corenant  has  not  failed,  but  there  is  only  a  partial  failure,  in  the  absence  of 

any  fraud,  the  yendee  cannot  return  the  property  and  recorer  the  consider- 
1  ation  price. 

And  that  being  so,  he  cannot^  while  retaining  a  part  of  the  subject  matter, 
recover  as  if  there  had  been  a  total  failure ;  unless  there  be  proof  that  what 
remains  is  wholly  ralueless. 
In  an  action  for  breach  oif  a  corenant,  in  an  assignment  of  a  judgment,  that 
the  amount  of  the  judgment  is  due,  and  that  neither  of  the  judgment  debtors 
has  been  discharged,  the  expenses  of  attempting  to  enforce  the  judgment^ 
being  properly  averred,  in  the  complaint,  may  rightfldly  be  allowed  as  one  of 
the  items  of  damage. 

THIS  is  an  appeal  from  a  judgment  entered  on  a  verdict 
given  by  direction  of  the  court. 

The  cause  was  tried  at  the  New  York  circuit  in  Novem- 
ber, 1868,  Hon.  Noah  Davis  presiding. 

The  complaint  alleges  that  the  defendant  sold  and 
assigned  to  the  plaintifi*  a  judgment  against  oneBlanchard 
and  two  others,  and  in  the  assignment  covenanted  that 
neither  of  the  judgment  debtors  had  been  released  there- 
from. That  previous  to  the  assignment  Blanchard  had 
been  released  from  the  judgment.  That  an  order  was 
subsequently  made  by  the  court,  on  Blanchard's  applica- 
tion, cancelliug  the  judgment  against  him,  and  that  the 
plaintiff  paid  counsel  fees  and  incurred  expenses  in  defend- 
ing the  motion.  The  complaint  also  contained  a  count  in 
fraud,  but  it  was  expressly  abandoned  on  the  trial. 

The  answer  controverts  all  the  material  allegations  of 
the  complaint,  and  alleges  that  the  plaintiff  is  not  the  real 
party  in  interest,  but  that  the  judgment  was  purchased  for, 
and  is  owned  by,  said  Blanchard. 

The  proceedings  upon  Blanchard's  motion  to  have  the 
judgment  declared  satisfied  as  against  him,  and  the  order 
made  thereon,  were  received  in  evidence  against  the  de- 
fendant's objection.     And  the  court  held  the  defendant 
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estopped  thereby  from  proving  that  Blanchard  had  not 
been  released.  It  was  proved  that  previous  to  the  com- 
mencement of  this  action,  execution  was  issued  on  the 
judgment  against  Blanchard,  and  returned  unsatisfied. 

But  no  execution  was  issued  against  the  property  of  the 
other  judgment  debtors  until  March  27,  1868,  nearly  two 
years  after  the  action  was  commenced ;  and  it  did  not  ap- 
pear whether  said  execution  was  issued  to  the  proper 
county.  A  motion  to  strike  out  this  execution  was  denied, 
and  no  attempt  was  made  to  prove  that  the  judgment 
might  not  have  been  collected  of  the  debtors  not  released, 
at  any  time  prior  to  the  commencement  of  this  action. 
The  roll  of  the  judgment  assigned  was  put  in  evidence, 
and  it  appeared  therefrom  that  the  judgment  was  obtained 
on  a  note  of  which  Blanchard  was  indorser,  and  the  other 
judgment  debtors  the  makers.  The  defendant  offered  to 
prove  that  Blanchard  was  wholly  insolvent ;  that  he  made 
a  general  assignment  for  the  benefit  of  his  creditors,  just 
previous  to  the  transfer  of  the  judgment,  and  that  at  no 
time  since  the  recovery  of  the  judgment  was  he  worth  any- 
thing; but  the  offer  was  rejected.  The  court  held  that  the 
consideration  of  the  assignment  had  failed  in  consequence 
of  the  release  of  Blanchard,  and  that  the  plaintiff  could 
therefore  recover  back  the  money  paid.  The  defendant's 
counsel  asked  to  go  to  the  jury  upon  the  question  as  to 
who  was  the  real  party  in  interest  in  the  action,  and  re- 
quested the  court  to  charge  the  jury  that  if  the  plaintiff 
was  not  the  real  party  in  interest  he  could  not  recover. 
These  requests  were  denied.  The  judge  declined  to  charge, 
at  the  defendant's  request,  that  the  plaintiff  could  not  re- 
cover back  the  consideration  money  without  tendering 
back  the  judgment  The  plaintiff's  counsel  subsequently 
tendered  an  assignment  of  the  judgment  to  the  defendant, 
on  the  trial.  A  verdict  was  directed  by  the  court  for  the 
plaintiff,  for  the  amount  of  the  consideration  money  paid. 
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and  interest,  and  $250  counsel  fee  for  opposing  motion  for 
a  discharge,  in  all  $941.74. 
The  defendant  appealed. 

B.  0.  Thayevy  for  the  appellant. 

L  1.  The  abandonment  of  the  count  in  fraud  left  the 
action  resting  upon  liie  defendant's  covenant  that  neither 
of  the  judgment  debtors  had  been  released.  To  establish 
a  breach  of  this  covenant  the  plaintiffs  sought  to  prove 
that  one  of  the  three  debtors  had  been  released  from  the 
judgment  before  the  execution  of  the  assignment.  As- 
suming that  the  plaintiff  succeeded  in  establishing  the 
affirmative  of  the  issue,  he  was  entitled  to  recover  of  the 
defendant  nominal  damages,  and  such  substantial  damages 
as  he  had  actually  sustained,  and  as  naturally  resulted 
from  the  breach  of  the  covenant.  It  is  an  .elementary 
principle  applying  to  every  species  and  form  of  action  at 
law,  that  actual  compensation  is  only  given  in  cases  of 
actual  injury.  "The  object  of  the  suit  is  to  obtain  remu- 
neration for  loss  actually  sustained."  "K  it  appears  that 
though  the  defendant  is  in  fault,  still  if  the  plaintiff 
is  not  injured  he  can  have  no  relief.  It  is  injuria  sine 
damno"  (Sedgwick  on  Mectmre  of  Damages,  p.  46,  2d  ed.) 
The  single  exception,  or  rather  qualification  of  the  rule 
above  quoted,  is  that  for  every  breach  of  an  agreement  or 
invasion  of  a  right,  the  law  infers  some  damage,  and  in 
the  absence  of  evidence  of  the  particular  loss,  declares  the 
right  by  awarding  nominal  damages,  (/d.  47.)  But  to 
the  rule  that  no  actual,  or,  as  they  are  technically  termed, 
substantial  damages  will  be  awarded  where  none  are  proved 
to  have  been  sustained,  there  is  absolutely  no  exception. 
2.  The  covenant  on  which  the  action  was  brought  was  a 
warranty  on  the  sale  of  a  chattel.  The  warranty  related 
to  the  value  of  the  judgment  sold  and  conveyed  by  the 
assignment.    It  makes  no  difference  that  the  warranty  was 
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under  seal,  and  aesumed  the  form  of  a  covenant^  &c.  "Tf 
the  contract  relates  to  personal  property,  the  measare  of 
damages  is  the  same,  whether  it  be  sealed  or  unsealed, 
and,  consequently,  whether  the  remedy  be  by  covenant 
or  assumpsit."  (Sedgwick  on  Damages,  370.)  The  meas- 
ure of  damages  for  breach  of  a  warranty  accompanying  the 
sale  of  personal  property  is  well  settled  to  be  the  difference 
between  the  value  of  the  article  at  the  time  of  sale,  con- 
sidering it  as  corresponding  with  the  warranty,  and  its 
value  with  the  defect  complained  of.  (MuUer  v.  Eno, 
14  jy.  Y.  Rep.  597,  604.  Jansen  v.  Ball,  6  Cowm,  628. 
Bennett  v.  Buchan,  5  Abb.  JV.  S.  412.)  The  last  two  cases 
above  cited  were,  like  the  present,  actions  upon  a  cove- 
nant of  warranty  contained  in  an  assignment  of  a  judg- 
ment. In  Johnson  v.  Ball,  the  defendant  had  covenanted 
that  the  fuU  amount  of  the  judgment  described  in  the 
assignment  by  date  and  amount  was  due  and  unpaid.  The 
breach  proven  was  that  no  such- judgment  had  ever  been 
obtained.  The  Supreme  Court  held  that  the  measure  of 
damage  for  the  breach  of  the  covenant  was  the  amount  of 
property  which  the  party  described  as  judgment  debtor 
had,  and  which  might  have  been  taken  on  execution  after 
the  assignment,  and  before  the  commencement  of  the 
action,  though  that  amount  was  far  less  than  the  amount 
covenanted  to  be  due  on  the  judgment.  In  Bennett  v. 
Buchan,  the  covenant  was,  '*  that  there  is  now  due  on  the 
said  judgment  the  sum  of  J1038.46,  and  interest  from 
September  2, 1861,  and  that  they  will  not  collect  or  recover 
the  same,  nor  any  part,  nor  release  or  discharge  the  sdd 
judgment."  It  was  proved  that  one  of  the  parties  against 
whom  the  judgment  had  been  obtained,  had  been  released 
therefrom  prior  to  the  assignment ;  that  the  party  so  re- 
leased was  entirely  solvent,  and  that  the  judgment  debtors 
who  remained  liable  to  pay  the  same  were  wholly  insolvent. 
This  court,  at  general  terra,  held  that  the  measure  of  dam- 
ages for  the  breach  of  the  covenant  was  the  amount  (ten 
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per  cent  of  the  whole  amount)  which  the  party  released 
had  paid  upon  the  judgment  3.  Whether  the  plaintiff 
had  sustained  any  damage  by  reason  of  the  breach  of  the 
defendants's  covenant  depended  upon  the  question  whether 
the  judgment  was  of  any  less  value  in  consequence  of 
Blanchard  having  been  released  therefrom.  His  release 
did  not  affect  the  liability  of  the  other  debtors.  (Laws  of 
1838,  ch,  257.  Laws  of  1845,  cA.  348.  21  Barb.  531.)  If, 
therefore,  Blanchard  was  insolvent^  or  either  of  the  other 
two  debtors  were  solvent,  the  value  of  the  judgment  was  in 
no  manner  affected  by  Blanchard's  release ;  and  though 
the  defendant's  covenant  might  be  technically  broken,  the 
plaintiff  sustained  no  damage  thereby,  and  could  recover 
nothing  beyond  nominal  damages.  It  was  for  the  plain- 
tiff to  prove  what  damages,  if  any,  he  had  sustained.  But 
instead  of  making  any  such  proof,  the  case  as  made  by 
him  presumptively  showed  that  he  had  sustained  no  dam- 
age. Execution  had  been  issued  against  Blanchard,  and 
returned  unsatisfied;  the  legal  presumption  was  that  he 
was  insolvent,  and  that  the  judgment  could  not  be  col- 
lected of  him.  But  no  effort  had  been  made  to  collect  of 
the  two  other  debtors  prior  to  the  commencement  of  this 
action,  and  it  is  to  be  presumed  that  the  judgment  might 
have  been  collected  oithem.  But  the  defendant  offered  to 
take  the  onus  upon  himself,  and  prove  conclusively  that 
the  plaintiff  had  sustained  no  damage.  He  offered  to  show 
that  Blanchard  was  insolvent,  and  that  he  had  been  en- 
tirely worthless  ever  since  the  recovery  of  the  judgment. 
n.  "  The  law,  for  wise  reasons,  imposes  upon  a  party 
subjected  to  injury  from  a  breach  of  contract,  the  active 
duty  of  making  reasonable  exertions  to  render  the  injury 
ad  light  as  possible.  Public  interest  and  sound  morality 
accord  with  the  law  in  demanding  this ;  and  if  the  injured 
party,  through  negligence  or  willfulness,  allows  the  dam- 
ages to  be  unnecessarily  enhanced,  the  increased  loss  justly 
falls  upon  him."     {Hamilton  v.  McPherson,  28  N.  F.  Bep. 
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72.)  1.  It  was  the  imperative  duty  of  the  plaintiff  before 
resorting  to  an  action  -upon  the  defendant's  covenant,  to 
ascertain  by  reasonable  exertion  whether  the  judgment 
might  not  be  collected  of  the  two  Bicbardsons,  the  parties 
who  remained  liable  to  pay  the  same.  The  least  effort  he 
could  have  reasonably  made,  would  have  been  to  issue  an 
execution  against  their  property  to  the  sheriff  of  the  county 
where  the  judgment  debtors,  not  released,  resided.  Until 
this  was  done,  it  could  not  be  demonstrated  whether  the 
plaintiff  had  sustained  any  damage  in  consequence  of  the 
breach  of  the  covenant,  and  until  execution  was  so  issued 
to  the  proper  county,  and  returned  either  wholly  or  in 
part  unsatisfied,  the  plaintiff  could  not  lawfully  recover 
anything  more  than  nominal  damages.  2.  In  the  absence 
of  evidence  to  the  contrary,  it  is  to  be  presumed  that  the 
Kichardsons,  the  makers  of  the  note  upon  which  the  judg- 
ment assigned  was  obtained,  and  against  whom  the  judg- 
ment still  remains  in  full  force,  were  each  solvent,  and 
that  the  judgment  might  have  been  collected  of  either  of 
them,  at  any  time  after  the  assignment  thereof,  and  at  the 
time  this  action  was  commenced.  (  Wdbrod  v.  BaU^  9  BarVy 
271.    PoUer  v.  MerchanW  Bank,  28  N.  Y.  Rep.  655.) 

HL  The  learned  judge  very  plainly  erred  in  holding 
that  this  was  a  case  of  failure  of  consideration.  It  is 
diflicult  to  understand  how  he  could  have  entertained  this 
view,  unless  it  was  upon  an  entire  misapprehension  of  the 
facts.  The  judgment  assigned  is  against  three  debtors. 
The  proposition  that  the  prior  release  of  one  of  the  three, 
the  judgment  remaining  in  full  force  against  the  other  two, 
constitutes  a  failure  of  consideration,  seems  too  plainly 
erroneous  to  admit  of  argument.  But,  when  we  consider 
that  the  party  thus  released  was  entirely  worthless,  and 
that  the  two  who  remained  liable  were  each  solvent,  the 
proposition  becomes  not  merely  erroneous,  but  with  all 
respect  to  the  learned  judge,  it  is  absurd.  Not  only  was 
this  remarkable  decision  made  as  the  law  of  the  case,  bat 
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the  learaed  judge  went  further,  and  held  that  the  plaintiff 
might  recover  back  the  consideration  paid,  without  re- 
assigning, or  offering  to  reassign  the  judgment  to  the 
defendant.  That  the  plaintiff  might  hold  on  to  all  he 
obtained  under  the  assignment,  and  at  the  sam«  time 
recover  of  the  defendant  all  the  consideration  he  had 
received  for  assigning  the  property.  In  other  words, 
that  the  plaintiffs  might,  at  the  same  time,  affirm  and 
disaffirm  the  contract;  accept  its  benefits  and  repudiate 
its  obligation.  We  submit,  1.  That  it  has  been  repeat- 
edly and  uniformly  held  that  when  anything  of  the  small- 
est value  to  either  party  passes  by  the  contract  of  sale, 
there  is  no  failure  of  consideration.  (Welsh  v.  Carter, 
1  Wend.  186.  Whitney  v.  Leivis,  21  id,  131.  Talhnadge  v. 
WaUis,  25  id.  106.  Johnson  v.  Titus,  2  JKS,  606.  Wins- 
low  V.  Buel,  11  How.  373.  Seymour  v.  WxUon,  19  N.  Y, 
Bep.  417.)  If  all  the  debtors  had  been  released  instead 
of  one  of  the  three,  the  assignment  with  a  covenant  of  war- 
ranty would  have  furnished  a  sufficient  consideration  tor 
payment  by  the  plaintiff  of  the  purchase  price.  (21  Wend. 
135.)  2.  If  the  defendant  had  the  right  to  rescind  the 
contract  on  the  discovery  of  the  release  of  Blanchard,  he 
was  bound  to  make  his  election  and  exercise  the  right 
with  promptness,  if  he  desired  to  avail  himself  thereof. 
(Baldwin  v.  Van  Deusen,  37  N.  Y.  Bep.  487,  489.)  The 
plaintiff  elected  to  seek  his  remedy  upon  the  covenants  of 
the  contract;  he  sues  upon  and  thereby  affirms  it.  He 
never  sought  to  rescind  the  sale.  He  even  issued  execu- 
tion upon  the  judgment,  thereby  claiming  the  title  to  it, 
and  the  right  to  enforce  it  after  the  commencement  of  this 
action,  and  about  thirty  days  prior  to  the  trial.  3.  In 
order  to  disaffirm  the  contract,  and  claim  a  return  of  the 
consideration  paid  by  him,  it  was  indispensable  that  the 
plaintiff  should  offer  to  reassign  the  judgment  to  the  de- 
fendant before  the  commencement  of  any  action.     (OoeUh 
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V.  White,  35  Barb.  76.  Nichob  v.  Michael,  23  K  Y.  Rep. 
264,  267.  King  v.  Fitch,  1  KeyeB,  452.)  The  offer  by  the 
plaintiff,  on  the  trial,  to  reassign  the  judgment,  the  court 
held  to  be  unnecessary^  and  it  was  certainly  nugatory.  It 
was  an  attempt  to  make  out  a  cause  of  action  two  years 
after  the  action  was  commenced.  4.  But  the  defendant 
had  no  right  to  rescind  the  contract,  and  would  have  had 
none  even  if  the  judgment  had  been,  as  it  was  not,  value- 
less. The  purchaser  of  an  article  of  personal  property  has 
no  right  to  rescind  the  sale,  and  return  the  property  on 
account  of  a  breach  of  warranty,  where  there  is  no  fraud 
and  no  agreement  that  the  property  may  be  returned. 
{MulUr  V.  Eno,  14  N.  Y,  Rep,  601,  602.  Gillespie  v.  Tor- 
rance, 25  id.  310.     Reed  v.  Randall,  29  id.  373.) 

IV.  The  learned  judge  erred  in  receiving  in  evidence 
the  proceedings  on  Blanchard's  motion  to  have  the  judg- 
ment marked  canceled  as  against  him,  and  in  holding  the 
dtefendant  estopped  thereby  from  proving  that  Blanchard 
had  not  been  released.  It  appears  from  the  evidence  that 
the  defendant  was  not  represented  in  that  proceeding,  and 
had  no  control  thereof.  And  it  does  not  appear  that  any 
opportunity  to  defend  was  given  him.  He  was  not,  there- 
fore, in  any  sense,  privy  to  the  proceedings. 

V.  The  learned  judge  also  erred  in  refusing  to  submit 
to  the  jury  the  question  as  to  who  was  the  real  party  in 
interest.  {Code,  §  111.)  The  answer  alleged  that  the  judg- 
ment was  purchased  and  assigned  for  the  benefit  of  Blanch- 
ard, and  there  was  evidence  from  which  the  jury  might 
have  found  that  fact.  If  Blanchard  was  the  real  party  in 
interest  there  could  be  no  recovery  in  this  action. 

T,  C.  T.  Buckley,  for  the  respondeht. 

I.  The  case  is  a  very  simple  one.  The  defendant  assigned 
to  the  plaintiff  on  the  24th  of  August,  1864,  in  considera- 
tion of  $550,  which  he  admits  was  paid^  a  judgment 
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against  three  persons,  and  covenants  that  neither  has  been 
discharged.  It  appears  that  on  the  8th  of  April,  1863, 
one  had  been  released,  and  that  thereby  proceedings  to 
collect  the  same  against  him  were  ineffectual.  On  the 
plainest  principles  of  law  the  money  paid  is  recoverable 
back,  and  the  expenses.  (Chester  v.  2%e  Bank  of  Kings- 
ton^ 16  jy.  r.  Bep.  340.  Bonesteel  v.  VanderhiUy  21  Barh. 
26.     Delaware  Bank  v.  Jarvis,  20  N.  T.  Rep.  228.) 

n.  The  only  question  is  whether  the  evidence,  offered 
to  show  that  such  release  had  been  given,  was  competent, 
and  whether  it  estopped  the  defendant  from  litigating  that 
question  over  again.  The  court,  at  the  trial,  held  that  it 
was,  and  that  the  defendant  was  estopped.  This  ruling 
was  in  nowise  erroneous,  but  in  direct  accordance  with 
the  case  of  Demarest  v.  Darg,  (32  N.  Y.  Bep.  281,  289.) 
The  objection  that  Chamberlain  was  not  a  party  to  these 
proceedings  is  without  foundation  in  fact. 

rH.  The  evidence  offered,  as  to  the  pecuniary  condition 
of  Blanchard,  at  the  time  the  judgment  was  assigned,  was 
properly  excluded,  for  the  reason  that  the  consideration 
had  failed,  in  consequence  of  the  release. 

IV.  The  execution  against  the  Bichardsons,  and  the 
sheriff's  return  thereof,  having  been  admitted  without  ob- 
jection, the  judge  was  right  in  refusing  to  strike  it  out  as 
requested  by  the  defendant's  counsel.  There  was  nothing 
to  submit  to  the  jury  on  the  question  as  to  who  was  the 
real  party  in  interest  The  plaintiff  had  the  legal  title 
created  by  the  defendant's  act,  and  was  the  proper  party 
to  sue.  {See  29  N.  Y.  Bep.  627,  and  cases  cited.)  No  ten- 
der back  of  the  judgment  was  necesary,  to  recover  the 
consideration,  and  the  court  properly  refused  so  to  charge ; 
but  if  such  refusal  were  error,  it  did  not  prejudice  the 
defendant,  as  the  plaintiff's  counsel  complied  with  the 
request 
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By\lie  Court,  Cardozo,  J.  The  judge  at  the  trial  applied 
to  this  case  the  rule  of  damages  which  would  obtain  if  the 
plaintiff  had  shown  a  total  failure  of  consideration.  This 
was  error.  There  had  not  been  a  total  failure  of  consider- 
ation, for  the  judgment  still  remained  in  full  force  and 
uncollected,  as  against  the  Richardsons,  although  Blanch- 
ard  had  been  released  from  it.  The  case,  therefore,  being 
relieved  of  the  element  of  fraud,  by  the  concession  of  the 
plaintiff  on  the  trial,  presents  itself  simply  as  an  action  for 
a  breach  of  warranty  where  the  whole  subject  matter  of 
the  covenant  has  not  failed.  In  such  a  case — a  partial 
failure — there  being  no  fraud,  the  vendee  cannot  return 
the  property  and  recover  the  consideration  price,  even  if 
(which  he  did  not  do  here)  he  had  offered  to  do  so.  {MulUr 
V.  Eno,  14  N,  Y.  Rep.  597.)  And  if  he  cannot  do  that,  it 
is  manifest  that  he  cannot,  while  retaining  part  of  the 
subject  matter,  recover  as  if  there  had  been  a  total  failure, 
unless  indeed  there  be  proof  that  what  remained  was 
wholly  valueless,  which  cannot  be  said  to  be  shown  here, 
because  there  is  no  evidence  upon  the  subject,  except  the 
issuing  and  return  of  execution  unsatisfied  two  years  after 
this  suit.  There  is  no  presumption,  from  that  fact,  that 
the  Eichardsons  were  insolvent  for  any  considerable  period 
previously. 

In  the  cases  cited  by  the  plaintiff^'s  counsel,  (16  N.  Y. 
Sep,  340 ;  21  Barb,  26 ;  20  N.  Y,  Rep.  228,)  there  was  a 
total  failure  of  consideration,  and  they  are  therefore  inap- 
plicable, except  the  last  mentioned  case,  which  is  an 
authority  for  the  proposition,  which  I  do  not  doubt,  that 
the  expenses  of  attempting  to  enforce  the  judgment  against 
Blanchard,  being  properly  averred  in  the  complaint,  could 
rightfully  be  allowed  in  this  action  as  one  of  the  items  of 
damage.  But  the  difficulty  is  that  the  judge  directed  the 
jury,  against  the  defendant's  exception,  to  give  the  plain- 
tiff a  verdict,  not  only  for  those  expenses,  but  also  for  the 
whole  purchase  money,  to  which,  as  we  have  seen,  he  wad 
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not  entitled ;  it  not  being  a  case  of  total  failure,  and  there 
being  in  fact,  except  as  to  the  expenses,  no  evidence  to 
show  to  what  damages  the  plaintiff  was  entitled. 

The  judgment  must  be  reversed,  and  a  new  trial  order- 
ed, costs  to  abide  event. 

[Nbw  Tork  Qbnbral  Tbbx,  April  4,  1870.    IngtMhamt  Cardoso  and  Oto.  0» 
Bomardf  Justices.] 
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« 

It  is  not  error  for  a  judge,  at  the  trial,  to  refuse  to  hold  the  case  open  in  order 
to  give  the  defendants  time  to  send  from  New  York  to  Albany  for  a  witness 
to  support  the  testimony  of  two  of  their  witnesses,  which  has  been  at- 
tacked ;  or  to  refuse  to  open  the  case,  after  the  testimony  on  both  sides  has 
been  closed,  in  order  to  allow  the  defendants  to  introduce  the  testimony  of 
the  witness  from  Albany,  said  to  be  in  court,  for  the  same  purpose.  That 
is  a  matter  of  discretion,  with  the  judge. 

In  an  action  by  a  passenger  upon  the  defendants'  steamboat,  to  recover  dam- 
ages for  personal  injuries  caused  by  the  explosion  of  a  boiler,  the  judge 
instructed  the  jury  that  they  could  not  yisit  punitory  damages  upon  the 
defendants,  unless  they  believed  that  the  defendants  neglected,  "  either  in 
the  construction  or  management  of  the  boiler,  some  act  which  is  generally 
resorted  to,  to  test  its  sufficiency  or  work  it  safely."  And  he  refused  to 
instruct  the  jury  absolutely  that  the  plaintiff  was  not  entitled  to  recover 
exemplary  or  vindictive  damages.  Hdd  that  the  principles  laid  down  in  the 
charge  were  correct ;  and  that  it  was  the  duty  of  the  jury  to  apply  them  to 

•  the  testimony,  and  to  say  whether  the  defendants  had  been  guilty  of  such 
negligence  as  the  court  described. 

Heldf  alao,  that  it  would  have  been  an  invasion  of  the  province  of  the  jury,  if 
the  court  had  undertaken  to  say  that  the  fkcts  were  not  such  as  to  entitle 
them  to  find  exemplary  damages. 

Where,  in  such  an  action,  the  plaintiff  proved  that  he  was  seriously  injured  by 
the  explosion,  and  that  for  months  his  life  was  despaired  of;  it  was  hdd 
that  a  verdict  in  his  fkvor  for  |20,000  was  not  vindictive,  or  in  excess  of  the 
damages  sustained. 

The  presumption  of  law  is,  that  the  proprietors  of  a  steamboat  are  liable  for 
the  explosion  of  a  boiler  on  a  boat  under  their  control ;  and  they  are  bound 
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to  show,  if  they  can,  that  the  accident  occurred  from  causes  which  human 
skill  and  foresight,  in  the  construction  and  management  of  the  machine, 
could  avert  or  foresee. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  a  passenger  upon 
the  defendants'  steamboat,  by  means  of  an  explosion  of 
the  boiler. 

On  the  trial,  the  plaintiff  proved  that  on  the  28th  of 
October,  1865,  he  purchased  a  ticket  of  the  defendants 
and  took  passage  upon  their  steamboat,  "  St.  John,"  from 
Albany  to  New  York ;  that  on  the  29th,  when  near  New 
York,  the  boiler  exploded,  and  the  plaintiff  was  seriously 
iifjured,  by  the  rush  of  steam  and  hot  water,  and  for  about 
five  months  was  confined  to  his  hotel,  in  the  city  of  New 
York,  he  being  a  resident  of  the  State  of  Indiana;  his 
life,  for  the  first  three  months,, being  despaired  of.  The 
plaintiff  testified  that  during  the  period  of  his  confine- 
ment he  paid  out,  for  medical  attendance,  nurses,  hotel 
expenses,  &c.,  86770. 

The  defendants  moved  for  a  nonsuit,  and  to  dismiss  the 
plaintiff's  complaint,  on  the  grotinds,  among  others,  that 
the  plaintiff  had  not  proved  negligence  on  the  part  of  the 
defendants,  and  that  he  had  not  shown  sufficient  to  entitle 
him  to  recover.  The  motion  was  denied,  and  the  defend- 
ants excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
820,000. 

Ira  Shafevj  for  the  appellants. 

Wm.  G,  Traphageny  for  the  respondent 
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By  the  Court,  Geo.  G.  Barnard,  J.  In  this  case  two 
exceptions  are  mainly  relied  on  by  the  defendants,  which 
are,  Ist  That  the  justice  who  tried  the  cause  refused  to 
hold  the  case  open  in  order  to  give  the  defendants  time  to 
send  to  Albany  for  a  witness,  to  support  the  testimony  of 
Wright  and  Canfield,  which  had  been  attacked  by  the 
testimony  of  King;  and  that  after  the  testimony  had  been 
closed  on  both  sides,  he  refused  to  open  the  case  in  order 
to  let  them  introduce  the  testimony  of  the  witness  from 
Albany,  said  to  be  in  court,  for  the  same  purpose. 

2d.  That  the  justice  who  tried  the  cause  refused  to 
"say  to  the  jury  that  the  plaintiff  was  not  entitled  to  re- 
cover smart  money,  exemplary  or  vindictive  damages." 

L  The  plaintiff,  in  opening  his  case  to  the  jury,  proved 
the  explosion  of  the  boiler,  and  the  consequent  injury  to 
himself,  and  rested.  He  was  not  bound  to  go  further,  and 
anticipate  the  defense  which  might  be  made.  The  pre- 
sumption of  law  is,  that  the  defendants  were  liable  for 
the  explosion  of  a  boiler  on  a  boat  under  their  control ; 
and  they  were  bound  to  show,  if  they  could,  that  the  acci- 
dent occurred  from  causes  which  human  skill  and  fore- 
sight, in  thj3  construction  and  management  of  the  machine, 
could  not  avert  or  foresee.  To  meet  this  presumption, 
they  called  Wright  and  Canfield,  the  second  engineers,  and 
others  of  the  boat,  to  prove  that  the  management  of  the 
engine  and  boiler  was  prudent  and  correct,  at  and  before 
the  time  of  the  accident.  On  cross-examination,  each  was 
asked  whether  he  was  asleep  during  the  time  they  were 
on  duty,  and  both  denied  that  they  were,  Wright,  how- 
ever, testified  "that  Canfield  sat  in  a  chair  in  the  comer 
of  the  engine  room,  but  was  not  asleep."  The  plaintiff 
then  called  King,  who  testified  that  at  three  different 
times  between  half  past  5  in  the  morning  and  the  time  of 
the  explosion — about  half  past  6 — he  was  at  the  engine 
room,  and  saw  but  one  person  there,  who  sat  in  the  corner, 
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with  his  head  laid  back  and  his  eyes  shut,  and  that  he 
maintained  that  position  on  each  of  those  occasions  re- 
ferred to.  The  witness  could  not  identify  the  man  he 
saw  in  the  corner;  but  thought  it  was  Canfield.  He  did 
not  know  whether  the  man  in  the  corner  **  was  asleep  or 
not,"  but  swore  that  "  he  was.  in  a  reclining  position,  ap- 
parently asleep.**  This  testimony  was  strictly  rebutting 
the  testimony  of  Wright  and  Canfield,  elicited  by  the 
questions  asked  for  i}^e  purpose  of  laying  the  foundation 
for  it,  and  it  was  not  competent  for  the  defendants  to 
recall  Wright  and  Canfield,  as  they  ofiered  to  do,  to  again 
affirm  what  had  already  been  sworn  to  by  them.  The  tes- 
timony of  King  was  not  offered  for  the  purpose  of  proving 
carelessness,  but  for  the  purpose  of  discrediting  the  testi- 
mony of  the  witnesses  called  by  the  defendants  to  prove 
their  care  and  skill.  At  this  stage  of  the  case  the  defend- 
ants asked  to  have  it  continued  until  they  could  send  to 
Albany  for  a  witness,  which  the  justice  declined  to  do, 
and  thereupon  the  testimony  was  closed  on  both  sides, 
and  the  court  adjourned  to  the  next  day,  to  hear  the 
arguments  of  counsel. 

The  next  day  the  defendants  asked  to  open  the  case 
again,  in  order  to  examine  the  witness,  who  was  said  to 
be  in  court,  and  by  whom  they  proposed  "to  shdw  that 
Wright  and  Canfield  were  in  and  about  their  duties  at 
that  time,"  (meaning  the  time  spoken  of  by  King,)  and 
the  court  refused  to  open  the  case. 

If  it  were  competent  for  the  defendants  to  offer  more 
evidence  of  the  skill  and  care  of  their  engineer  and  others, 
after  their  credibility  had  been  attacked,  it  certainly  was 
not  their  right  to  have  the  case  kept  open  until  they 
could  send  to  Albany  for  witnesses ;  nor  to  have  it  opened 
after  both  sides  had  closed  their  evidence  and  were  ready 
to  go  to  the  jury.  It  was  a  matter  of  discretion  with  the 
justice. 
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n.  In  charging  the  jury  on  the  question  of  damages, 
the  justice  who  tried  the  cause  instructed  them  that  they 
could  not  visit  punitory  damages  upon  the  defendants,  un- 
less they  believed  that  the  defendants  neglected,  '^  either 
in  the  construction  or  management  of  the  boiler,  some 
act  which  is  generally  resorted  to,  to  test  its  sufficiency  or 
work  it  safely.*' 

The  defendants  then  asked  the  justice  to  instruct  the 
jury,  absolutely,  that  the  plaintiff  was  not  entitled  to  re- 
cover exemplary  damages,  which  he  declined  to  do.  The 
principles  laid  down  in  the  charge  were  certainly  correct, 
and  it  was  the  duty  of  the  jury  to  apply  them  to  the  tes- 
timony, and  to  say  whether  the  defendants  had  been 
guilty  of  such  negligence  as  the  court  describes.  It  would 
have  been  an  invasion  of  the  province  of  the  jury,  if  the 
court  in  this  case  had  undertaken  to  say  that  the  facts 
were  not  such  as  to  entitle  them  to  find  exemplary  dam- 
ages. But  the  verdict  does  not  appear  to  us  to  be  vin- 
dictive. The  actual  damages  sustained  by  the  plaintiff 
are  not  overpaid  by  the  amount  of  the  verdict,  nor  would 
they  be  if  they  were  sufficient  to  support  him  for  life. 

Judgment  affirmed,  with  costs. 

[Nbw  Tobk  Gbvbbal  TbbX;  April  4,  1870.  Jbtffrahmn,  Geo,  O.  Barnard 
and  Brmfy,  Justices.] 
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Warehouse  receipts  for  corn  were  pledged  by  L.  to  the  defendant  for  a  loan  of 
money,  at  a  usurious  rate  of  interest,  the  form  of  a  consignment  to  the  defend- 
ant of  tlie  com  covered  by  the  receipts  being  resorted  to  as  a  cover  for  the 
usury.  Seld  that  the  plaintiff,  assignee  of  L.,  could  avail  himself  of  the 
usury  between  L.  and  the  defendant,  in  an  action  brought  for  the  conversion 
of  the  com ;  L.  having,  previous  to  the  assignment  of  the  claim  to  the  plain- 
tiff, repudiated  the  transaction  by  commencing  an  action  against  the  defend- 
ant for  the  recovery  of  the  warehouse  receipts,  claiming  that  they  should  be 
retumed  to  him  freed  from  any  claim  on  the  part  of  the  defendant  for  the 
money  advanced  upon  the  usurious  agreement. 

Bdd  also,  that  the  fact  that  the  com  had  been  told  by  the  defendant  was  no 
defease  to  the  action,  in  the  absence  of  any  proof  that  such  sale  was  with 
the  consent  of  the'plaintiff  orhis  assignor. 

In  an  action  to  recover  damages  for  the  conversion  of  goods,  the  rule  of  dam- 
ages is  the  highest  value  of  the  property  at  any  time  between  the  conversion 
and  the  day  of  trial. 

Where  there  is  conflicting  testimony,  on  a  trial  before  a  referee,  the  referee 
must  be  presumed  to'  have  found,  from  all  the  evidence,  the  £Bu:ts  which  are 
necessary  to  sustain  his  legal  conclusions. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
This  action  was  brought  March  2,  1866,  by  Simeon 
Losee,  against  the  defendant,  for  damages  for  the  con- 
version of  warehouse  receipts  representing  title  to  seventy 
thousand  bushels  of  western  mixed  com,  in  store  at 
Brooklyn,  which  receipts  had  been  deposited  by  Losee 
with  Coe  as  collateral  security  for  a  loan  of  money,  upon 
the  agreement  that  Losee  was  to  pay  for  the  use  of  the 
money  advanced,  2^  per  cent  every  sixty  dat/s^  and  interest  at 
the  rate  of  seven  per  cent  per  annum.  On  the  13th  March, 
Losee  assigned  to  Matthews  all  of  his  interest  in  the  ware- 
house receipts,  in  payment  of  an  antecedent  debt,  amount- 
ing to  the  sum  of  825,000 ;  afterwards  Matthews  tendered  to 
the  defendant  $60,000,  and  demanded  a  return  of  the  warehouse 
receipts.  But  the  defendant  refused  to  deliver,  alleging 
that  he  had  sold  the  corn.  Matthews  was  substituted  as 
plaintiff  in  the  action  on  the  11th  of  February,  1868,  by 
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consent  of  the  defendant  On  the  23d  of  April,  1868,  the 
cause  was  referred,  by  order  of  this  court,  to  E.  S.  Cald- 
well, Esq.,  to  hear  and  determine  the  same;  who,  after 
hearing  the  proofs  and  allegations  of  the  parties,  rendei'ed 
his  decision,  and  made  his  report,  by  which  he  found  that 
on  the  15th  day  of  August,  1865,  and  at  the  several  dates 
mentioned  in  the  complaint,  Charles  A.  Coe,  the  defend- 
ant, loaned  Simeon  S.  Losee  the  sums  of  money  mentioned 
in  the  complaint,  and  the  condition  of  said  loans  was  that 
Losee  should  pay  Coe  interest  on  the  amount  of  money 
advanced,  at  the  rate  of  seven  per  cent  per  annum,  and  two 
and  one  half  per  cent  in  addition  thereto  every  sixty  days, 
during  the  continuance  of  the  loans;  and  that  as  security 
for  the  repayment  of  the  money,  Losee  deposited  with  Coe 
the  several  warehouse  receipts  mentioned  in  the  complaint, 
which  said  receipts  represented  seventy  thousand  eight 
hundred  and  fifty-six  bushels  of  western  mixed  corn.  That 
on  the  20th  day  of  October,  1865,  Losee  paid  Coe  the  in- 
terest, at  the  rate  of  seven  per  cent  per  annum,  and  two 
and  a  half  per  cent  in  addition,  amounting  to  91612.80,  by 
way  of  extra  interest  for  the  money  loaned  by  Coe  in 
August,  1865;  and  that  on  the  20th  day  of  December, 

1865,  Losee  again  paid  Coe  his  interest  at  the  rate  of  seven 
per  cent,  and  two  and  a  half  per  cent  as  additional  com- 
pensation for  the  loan,  amounting  to  1700.69,  and  that  Coe 
again  charged  it  to  Losee  on  the  20th  day  of  February, 

1866.  That  the  consignment  of  the  corn  by  Losee  to  Coe 
at  the  time  of  the  making  of  the  loan,  was  for  the  purpose 
of  evading  the  statute  regulating  the  rate  of  interest  on 
money.  That  on  the  20th  day  of  March,  1866,  western 
mixed  corn  sold  in  the  market  for  eighty  cents  per  bushel ; 
on  the  7th  day  of  January,  1867,  it  sold  at  91-21}  per 
bushf^ ;  on  the  14th  day  of  January,  1867,  it  sold  at  $1.12 
per  bushel ;  and  that  on  the,10th  day  of  October,  1867,  it 
was  worth  and  sold  for  J1.45  per  bushel.  That  on  the  2d 
day  of  March,  1866,  and  before  this  action  was  commenced. 
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Losee  demanded  of  Coe  the  warehouse  receipts  mentioned 
in  the  complaint,  and  Coe  refused  to  return  them  to  him. 
That  this  suit  was  commenced  by  Losee,  as  plaintiff,  on 
the  2d  day  of  March,  1866 ;  that  the  complaint  was  amend- 
ed April  20, 1868,  and  that  by  stipulation  of  parties,  Charles 
Matthews  was  substituted  as  plaintiff  herein  on  the  11th 
day  of  February,  1868,  and  a  supplemental  summons  and 
complaint  served  February  14, 1868.  That  Coe  was  in  pos- 
session of  the  warehouse  receipts  after  the  complaint  was 
served,  and  that  Matthews  tendered  him  the  sum  of  sixty 
thousand  dollars,  and  demanded  possession  of  the  receipts^ 
which  Coe  refused.  That  Coe  never  demanded  a  return 
of  the  money  loaned,  or  gave  notice  of  sale  to  either  Losee 
or  Matthews,  at  or  before  the  sale  of  the  corn  mentioned 
in  the  warehouse  receipts.  That  Losee,  on  the  13th  of 
March,  1866,  by  an  instrument  in  writing  and  under  seal, 
assigned  to  Matthews,  the  plaintiff  herein,  for  a  valuable 
consideration,  all  of  his  interest  in  the  warehouse  receipts 
held  by  Coe,  and  mentioned  in  the  complaint  herein. 
That  on  the  6th  day  of  November,  Matthews  notified  Coe 
that  he  held  an  assignment  of  all  Losee's  interest  in  the 
aforesaid  warehouse  receipts.  That  Losee  afterwards,  and 
on  the  9th  day  of  November,  1867,  executed  a  general  re- 
lease to  Coe,  of  all  claims  which  he  had  against  him.  That 
the  defendant  did  convert  and  dispose  of  the  property  in 
the  complaint  mentioned,  as  therein  alleged,  and  that  the 
plaintiff  by  reason  of  the  matters  in  the  said  complaint 
stated  and  alleged,  has  sustained  damage  in  the  amount 
of  one  hundred  thousand  dollars. 

The  referee  found,  as  conclusions  of  law :  First  That 
the  contract  between  Coe  and  Losee  was  void^  the  same 
being  in  contravention  of  the  statute  regulating  the  rate 
of  interest  on  money.  Second.  That  Matthews,  as  assignee 
of  Losee,  was  entitled  to  damages  in  the  highest  value  of 
the  corn  down  to  day  of  trial.  Third.  That  the  notice  of 
assignment  by  Matthews  to  Coe  was  a  sufficient  notice. 
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Fourth.  That  the  assignment  to  Matthews  was  valid,  and 
carried  all  of  Losee's  interest  in  the  warehouse  receipts  to 
him.  Fifth.  That  the  plaintiff  Charles  Matthews  was  en- 
titled to  judgment  against  the  defendant  Charles  A.  Coe 
in  the  sum  of  one  hundred  thousand  dollars,  together  with 
the  costs  of  this  action ;  and  he  directed  judgment  to  be 
entered  accordingly. 

Mills  dk  Cochran^  for  the  appellant. 

I.  This  action  could  not  legally  be  maintained  by  Charles 
Matthews,  as  the  assignee  of  Losee,  and  the  right  of  the 
borrower  Losee  to  avoid  the  securities  for  the  advances  of 
the  defendant  to  him,  upon  the  ground  of  usury  in  the  agree- 
ment between  them,  was  not  assignable.  Matthews,  as  the 
attorney  of  Losee,  commenced  the  original  action  March  2, 
1866,  and  on  the  13th  March,  1866,  took  from  Losee  in  pay- 
ment of  doubtful  precedent  claims  an  assignment  (kept  con- 
cealed until  after  the  close  of  negotiations  for  settlement 
of  the  action  between  Ldsee  and  the  defendant)  of  Losee's 
''right,  title  and  interest  in  and  to  a  certain  claim  which  I 
have  against  Charles  A.  Coe,  and  for  which  I  have  brought 
suit  for  the  recovery  of  warehouse  receipts  pledged  to  him 
for  money  loaned  upon  seventy  thousand  bushels  of  corn 
stored  in  the  city  of  Brooklyn.'*  This  was  not  a  bill  of  sale 
of  the  corn,  entire,  or  subject  to  the  lien  of  the  defendant, 
but  a  simple  assignment  of  the  right  of  action  on  the  part 
of  Losee,  the  borrower,  to  avoid  the  securities  held  by  the 
defendant  for  his  advances  to  him  by  reason  of  the  alleged 
usury  in  the  agreement  by  which  such  advances  were 
made  and  such  securities  given,  according  to  the  then 
frame  of  the  complaint  of  Losee  in  the  pending  "  suit " 
against  Coe.  The  subject  of  this  attempted  assignment 
was  no  more  assignable  than  a  right  of  action  for  assault 
and  battery,  seduction  or  crim  con.  This  proposition  is 
abundantly  sustained  by  tlie  following  authorities  and 
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many  others.  {Ohio  and  Mis$.  Railroad  Co.  v.  Kasson^  37 
N.  T.  Rep.  218,  224.  Williams  v.  TiU,  36  id.  319,  326. 
Sands  v.  Churchy  2  iS'^Zc?.  347.  BilUngton  v.  Wagoner ^  33  ^.  F. 
-ffep.  31.  Bullard  v.  Raynor,  30  W.  197,  206,  207.  Po«^  v. 
-Bani  0/  Z7i^i<?a,  7  J?i7Z,  391.  Rexford  v.  Widger,  2  Comst. 
131.  Schermerhorn  v.  Talman^  4  JTerw.  127.  Chamberlain  v. 
Dempsey,  36  iV.  F.  5ep.  144,  149.  -Drflrper  v.  Preseottj  29 
i?ar6.  401.     Murray  v.  Barney,  34  «<i.  336.) 

n.  The  proof  is  uncontradicted,  that  the  transaction 
between  Losee  and  the  defendant  was  a  &ona  ^e  busi- 
ness contract  in  the  usual  course  of  trade,  between  a  com- 
mission merchant  and  his  customer  or  consignor,  and 
that  the  commission  agreed  upon  between  the  parties  was 
usual,  reasonable  and  proper  under  the  circumstances. 
The  plaintiff  called  no  witnesses  to  the  agreement  between 
Losee  and  Coe,  except  the  defendant  himself.  He  tells 
the  details  of  the  transactions  throughout  with  clearness 
and  candor,  and  demonstrates  their  entire  fairness.  Losee 
was  not  examined.  The  question  of  usury  or  no  usury 
rests  entirely  on  the  defendant's  testimony,  and  his  action 
is  justified  by  almost  any  commission  house  in  New  York. 
(  Valentine  v.  Conner^  40  N,  Y.  Rep,  248.  Bullock  v.  Boydj 
Hoff.  Rep.  294.  Thomas  v.  Murray,  32  N.  Y.  Rep.  605,  612. 
Trotter  v.  Curtis,  19  Jo7tn.  160.  Booth  v.  Swezey^  4  Seld. 
280,  Nourse  v.  Prime,  7  John,  Ch.  69.  Smith  v.  Marvin^ 
27  N.  Y.  Rep.  137.  Thurston  v.  Cornell,  38  id.  281.  ^06- 
bins  V.  DUlaye,  2  Keyes,  506.) 

in.  The  referee  has  adopted  an  absurd  rule  of  damages 
as  between  the 'plaintiff  Matthews  and  the  defendant 
Granting,  for  the  argument,  that  the  plaintiff  may  main- 
tain the  action  at  all,  and  that  a  case  of  usurious  agree- 
ment is  made  out,  the  penalty  imposed  by  the  referee  goes 
far  beyond  the  severest  condemnation  of  the  statute  against 
usury.  The  assignor  and  borrower,  Losee,  had  received 
$60,000  of  the  defendant's  money  upon  the  security  of 
these  warehouse  receipts  and  this  corn,  which  latter  upon 
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a  sale  thereof  with  the  consent  of  all  the  parties,  did  not 
realize  that  amount  by  some  $12,000;  and  his  assignee, 
according  to  the  report  of  the  learned  referee,  not  only 
receives  the  amount  of  all  the  alleged  usurious  advances 
and  interest  and  commissions  and  charges  connected  with 
the  corn  security,  but  a  clear  additional  profit  of  over  forty 
thousand  dollars.  The  corn  was  never,  in  the  hands  of 
the  defendant,  worth  the  advances  in  the  pocket  of  the 
borrower.  It  was  sold  at  a  loss  to  the  lender,  of  $12,000, 
with  full  consent  of  all  the  parties  to  the  action,  and  yet 
by  virtue  of  the  alleged  taint  of  usury,  the  assignee  of  the 
borrower  takes  from  the  defendant  not  only  his  advances, 
but  the  highest  market  price  of  the  corn  down  to  the  time 
of  the  trial.  The  punishment  of  the  defendant  for  lending 
$60,000  upon  an  usurious  agreement  is  by  this  decision  to 
forfeit  not  only  his  $60,000,  and  the  $12,000  loss  on  the 
sale  of  this  corn,  but  $40,000  in  addition,  besides  his  time, 
services  and  expenses  for  insurance,  watching  the  market, 
care,  keeping  and  selling.  It  cannot  be  necessary  to  cite 
authorities  to  demonstrate  to  this  court  the  great  mistake 
of  the  referee  upon  this  point  of  damages.  There  cer- 
tainly can  be  no  analogy  between  this  case  and  those  where 
a  party  sues  for  conversion  of  a  chattel  by  the  defendant 
without  right,  and  in  the  absence  of  any  agreement  be- 
tween the  parties.  {Burt  v.  IhUcher^  34  N.  T.  Rep.  495. 
Seott  V.  Rogers,  31  id.  676.  Bomaine  v.  Van  Allen,  26  id. 
309.  Leslie  v.  Hoffman,  1  Edm.  R.  475.  Ward  v.  Bensouj 
31  Haw.  Pr.  411.     Barton  v.  Fisk,  30  N.  7.  Rep.  166.) 

rV.  If  the  court  should  agree  with  the  referee,  that  the 
assignment  by  Losee  to  Matthews  for  the  consideration  of 
old,  desperate  and  doubtful  debts,  operated  to  convey  to 
Matthews  all  of  Losee's  "  interest  in  the  warehouse  receipts 
•held  by  Coe,"  Matthews,  as  such  assignee,  could  not  re- 
cover the  warehouse  receipts,  or  their  value,  from  Coe, 
without  tender  and  payment  of  Coe's  advances  on  account 
thereof.     Matthews  alleges,  but  nowhere  proves,  a  tender 
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of  J60,000  to  Coe.  The  defendant,  in  his  answer,  admits  a 
tender  of  $60,000,  and  a  demand  of  a  return  of  the  receipts 
after  the  com  had  been  sold  by  consent  of  all  parties,  and 
the  receipts'  surrendered.  And  yet  the  referee  finds  the  fact 
of  a  tender,  and  makes  no  allowance  in  favor  of  the  de- 
fendant, as  against  Matthews,  for  one  cent  of  the  $60,000. 
The  formal  fact  of  tender  after  the  sale  of  the  corn,  and  a 
demand  for  the  receipts,  which  the  action  of  all  the  parties 
had  rendered  it  impossible  to  comply  with,  are  sufficient  to 
persuade  the  referee  that  the  defendant  must  pay  Matthews 
the  entire  J100,000,  without  any  further  reference  to  the 
equity  of  Coe  to  have  allowance  made  for  the  ^60,000  he 
had  already  paid,  and  which  the  referee  seems  to  have 
dimly  thought  he  might  have  at  one  time  legally  exacted 
from  this  plaintiff.  {Beecher  v.  Acherman^  1  Ahh  Prac.^ 
N.  S.  141.  14  N.  r.  Bep.  93,  191.  24  id.  170-178.  5 
Seld,  73.) 

V.  The  amended  complaint  of  Losee,  and  the  new  com- 
plaint of  Matthews  are  both  defective  (fatally)  in  not 
alleging  an  usurious  agreement  or  intent,  or  the  quantum 
of  usury  claimed.  The  defendant  insists  that  there  is  no 
warrant  in  law  for  this  trover  form  of  action  to  avoid  secu- 
rities alleged  to  be  usurious,  (the  policy  of  which  is  illus- 
trated by  the  mistakes  of  the  referee  in  this  case  on  the 
question  of  damages,)  and  also  insists  that  if  such  a  form 
is  proper,  the  violation  of  the  statute  against  usury  must 
still  be  stated  with  the  same  accuracy  and  fullness  as  in 
other  forms  of  action  where  usury  is  alleged. 

VI,  The  defendant  claims  a  new  trial,  or  a  reversal  of 
the  judgment  below  upon  the  exceptions  in  the  case,  and 
upon  each  of  such  exceptions,  whether  to  rulings  at  the 
trial,  or  to  the  findings  of  fact  and  law  by  the  referee,  to 
the  same  extent  as  if  the  same,  as  stated  in  the  said  case, 
are  repeated  at  length  in  these  points.  The  exceptions  to 
the  findings  of  fact  should  be  held  well  taken,  because 
such  findings  in   every  case  are  without  evidence  and 
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against  evidence.     The  errors  of  the  referee  in  his  conclu- 
sions of  law  have  been  already  pointed  oat 

Wm.  C.  Traphagen,  for  the  respondent. 

I.  The  main  object  of  .the  parties,  in  making  the  con- 
tract, was  to  effect  a  loan  of  money,  and  the  consignment 
was  a  mere  cover;  bs  the  corn  was  purchased  by  Losee, 
put  in  store  and  attended  to  by  him,  and  insured  by  him, 
and  he  alone  personally  responsible  for  charges  of  storage. 
Losee  was  not  induced  to  enter  into  this  agreement  to 
secure  the  services  of  a  factor ;  there  was  no  difficulty  in 
finding  a  broker  or  commission  merchant  who  would  sell 
for  a  commission  of  half  a  cent  a  bushel.  Coe  was  out  of 
business,  and  had  plenty  of  means,  which  he  was  loaning 
out  on  grain  as  collateral  security.  Under  these  circum- 
stances the  parties  came  together;  and  the  operation  of 
this  agreement  was  such  that  Losee  paid  at  the  rate  of 
twenty-two  per  cent  per  annum  for  the  money  borrowed. 
It  is  evident  that  had  Losee  the  means  of  paying  for  the 
corn  himself,  he  would  not  have  entered  into  this  contract ; 
and  the  presumption  is  conclusive,  that  Losee's  sole  object, 
in  undertaking  to  pay  the  exorbitant  rates  exacted  by  the 
defendant,  was  to  enable  him  to  carry  on  his  business.  It 
is  equally  apparent,  that  the  principal  object  of  the  defend- 
ant was  to  furnish  Losee  money ;  and  his  motive  for  doing 
so  was  to  secure  an  extraordinary  and  illegal  compensa- 
tion for  his  advance. 

IL  The  substance  of  the  transaction  is  to  be  regarded, 
rather  than  the  expression  in  the  instrument.  {Ord  on 
Utury,  38,  84,  85.  Dunham  v.  Dey,  13  John.  40.  Dunham 
V.  Qould,  16  id.  367.) 

lEL  When  the  person  advancing  money  is  entitled  by 
the  contract  to  the  repayment  of  the  money  advanced,  at 
all  events,  and  stipulates  for  some  advantage  beyond  the 
legal  interest,  the  contract  is  usurious.     {Morse  v.  WxUony 
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4  y.  R.  353,  356.  Barnard  v.  Young,  17  Vesey,  44.  White 
V.  Wrighty  3  5arn.  ^  CV«««.  273.  Cleveland  v.  Loder^  7  Pa^« 
C%.  557,  559.  Colton  v.  Dunham,  2  id.  267.  -Bani  of  fi'aZ- 
ina  V.  ^Zvord,  31  N.  Y.  Sep.  473.  -^ew?eZi  v.  Doty,  33 
td.  83.) 

IV.  This  case  should  not  be  confounded  with  the  ordi- 
nary case  of  a  commission  merchant  accepting  the  drafts 
of  his  consi^^nor  drawn  against  the  goods  consigned.  In 
such  a  case,  it  is  intended  that  the  factor  should  be  in 
funds  from  the  sale  of  the  goods  to  meet  the  drafts  of  his 
consignor  (drawn  against  the  goods  consigned)  at  their 
maturity.     (Harvey  v.  Archbold,  3  Barn.  ^  Oreas,  203.) 

V.  There  is  no  conceivable  reason  why  the  defendant 
should  receive  this  two  and  a  half  per  cent,  other  than  as 
compensation  for  his  advance.  It  was  not  to  be  paid  bb 
compensation  for  purchasing — for  he  never  purchased — 
the  purchases  were  made  by  Losee.  It  was  not  as  com- 
pensation for  selling,  for  he  never  sold  or  oflfered  to  sell. 
It  was  not  for  caring  for  the  corn,  for  all  the  testimony  is 
to  the  effect  that  Losee  attended  to  the  com  himself,  had 
it  insured,  and  paid  the  insurance  out  of  the  money  ad- 
vanced. 

VL  The  charge  of  two  and  a  half  per  cent  for  advancing, 
was  a  profit  imposed  by  the  defendant  upon  the  necessities 
of  Losee,  and  was  usurious  and  unlawful,  although  the 
transaction  was*  made  to  assume  the  disguise  of  a  commis- 
sion for  selling.  (Bank  of  U.  S.  v.  Owens^  2  Peters^  538. 
Ohitty  on  Gont.  603,  611.  Ord  on  Usury,  38.)  A  loan  or 
forbearance  of  money,  goods  or  things  in  action,  being 
substantially  the  object  of  the  parties,  the  agreement  of 
Loeee  to  pay,  and  of  the  defendant  to  receive  commissions 
equal  to  fifteen  per  cent  per  year,  in  addition  to  the  legal 
interest,  is  a  cover  for  exacting  illegal  interest,  and  renders 
the  entire  contract,  and  all  transactions  under  it,  illegal 
and  void.     (Dry  Dock  Bank  v.  Am,  Life  Ins,  Oo.j  3  JV.  T. 


NEW  YORK- APRIL,  1870.  439 


Matthews  v,  Coe. 


Bep.  344,  359.  Steele  v.  Whipple,  21  fVend.  104.  Dunham 
V.  Gould,  16  John.  367.  1  /S^ory'«  ^gr.  §  301.  Fanning  v. 
Dunham,  5  John.  Oh,  142-4.  Schroeppel  v.  Coming,  5  Denioy 
236.     6  iV;  r.  iJgp.  107.) 

VII.  Au  usurious  security  is  void,  not  only  against  the 
borrower,  but  also  all  persons  who  claim  title  under  them, 
to  the  parties  intended  to  be  aflfected.  {Ord  on  Usury,  131. 
Bullard  v.  Eat/nor,  30  JST.  T.  Bep.  200.  WilliamB  v.  TiU, 
36  id.  319,  325.     Oomyn  on  Usury,  169.) 

Vin.  The  defendant  having  voluntarily  put  it  out  of 
his  power  to  restore  the  pledge,  by  selling  the  corn  and 
parting  with  the  warehouse  receipts,  a  tender  of  the  money 
loaned,  and  interest,  was  unnecessary.  {Dykers  v.  AUen, 
7  Hill,  498.)  (a.)  A  pledgee  cannot  sell  the  pledge,  with- 
out first  demanding  payment  of  the  debt  from  the  pledgor. 
A  waiver  of  notice  of  sale  is  not  a  waiver  of  demand. 
(  Wilson  V.  Little,  2  N.  Y,  Bep.  443.)  (6.)  The  sale  must 
be  at  public  auction,  and  notice  of  time  and  place  of  sale 
must  be  given  to  pledgor.  (  Wheeler  v.  Newbould,  16  N.  T. 
Bep.  392.  (c\)  Where  notice  to  redeem  cannot  be  given 
to  the  pledgor  personally,  resort  must  be  had  to  judicial 
proceedings.     (12  John.  146.) 

IX.  The  evidence  warranted  the  finding  of  fact  by  the 
referee,  that  the  entire  transaction  was  usurious  in  its  in- 
ception ;  and,  even  if  this  was  doubtful,  his  finding  will  be 
sustained.  {Biee  v.  Willing,  5  Wend.  595.  Mansfield  v. 
Wheeler,  23  id.  79.)  Custom  or  usage  will  not  be  received 
to  sanction  usury.  (2  Oowen,  664,  678.  Dunham  v.  Dey, 
13  John.  40.  Dunham  v.  Gould,  16  id.  374  Markham  v. 
Jaudon,  41  N,  Y.  Bep,) 

X.  A  right  of  action  for  a  wrongful  taking  tod  conver- 
sion of  personal  property  is  assignable,  and  under  the  pro- 

*  visions  of  the  Code  an  assignee  can  recover  in  his  own 
name.  {McKee  v.  Judd,  2  Kern.  622.  Smith  v.  N.  Y,  and 
N.  H.  Bailroad  Co.,  28  Barb.   607.     BuUard  y.  Baynor, 
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80  N.  Y.  Rep.  200.  2  B.  S.  p.  690,  §  1,  art.  1,  tit.  3,  4^h  ed. 
.  Haight  v.  Hayt,  19  -Y.  7.  5<5p.  467.  Post  v.  J9arf ,  8  Paige, 
640.  ifa«o»  V.  iordf,  40  N.  T,  Rep.  487.  Palen  v.  JoAw- 
«on,  46  Barb.  22.     if««cA  v.  fi'tongr,  19  N.  Y.  Bep.  26.) 

XI.  In  an  action  to  recover  damages  for  an  unlawful 
conversion  of  the  plaintiff's  property,  the  rule  of  damages 
is,  the  highest  value  of  the  property  between  the  act  of 
conversion  and  the  day  of  trial.  {WiUon  v.  Mathewsj 
24  Barb.  295.  Bomaine  v.  Van  Allen,  26  N.  Y.  Bep.  309. 
Burt  V.  Butcher  J  34  id,  493.     Markham  v.  Jaudon,  41  id.) 

XTI.  Upon  questions  of  fact  the  verdict  of  a  jury  will 
not  be  disturbed,  unless  clearly  and  palpably  wrong,  and 
when  a  cause  is  tried  by  a  judge  or  referee  without  a  jury, 
the  same  rules  apply.  {Mann  v.  Witbeck,  17  Barb,  388. 
OUbert  v.  Liieey  11  Barb.  91.) 

By  the  Court,  Geo.  G,  Barnard,  J.  I  have  examined 
this  case  with  care,  and  am  satisfied  that  the  referee  was 
correct  in  his  finding  that  the  warehouse  receipts  for  the 
corn  in  question  were  pledged  by  Losee  to  Coe  for  a  loan 
of  money  at  a  usurious  rate  of  interest,  and  that  the  form 
of  a  consignment  to  Coe,  of  the  corn  covered  by  the  ware- 
house receipts,  was  intended  as  a  cover  for  the  taking  of 
the  usurious  interest.  But  the  appellant  assigns  two  rea- 
sons why  the  respondent  cannot  recover : 

1st.  Because  he  is  not  a  borrower,  and  therefore  cannot 
avail  himself  of  the  usury  between  Coe  and  Losee. 

2d.  Because  he  consented  to  the  sale  of  the  corn. 

The  first  proposition  is  clearly  not  maintainable.  For 
before  the  assignment  to  Matthews,  Losee  had  commenced 
his  action  against  Coe  for  the  recovery  of  the  warehouse  re- 
ceipts, and  claimed  that  they  should  be  returned  to  him 
freed  from  any  claim  on  the  part  of  Coe  for  the  money  ad- 
vanced upon  the  usurious  agreement ;  and  it  was  the  ware- 
house receipts,  thus  discharged  of  any  claim,  which  Losee 
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assigned  to  Matthews,  and  for  the  conversion  of  which  this 
suit  was  brought.  The  court,  in  BuUard  v.  Bat/nary  (30  N,  T. 
Rep.  200,)  said :  '<  ^o  rule  of  law  is  better  settled  than  that 
the  purchaser  of  property  charged  with  a  usurious  lien  or 
claim  can  allege  the  usury  and  defeat  the  claim  when  the 
purchaser  sold  discharged  of  such  usurious  lien."  2d.  I  do 
not  find  any  evidence  of  consent  from  Losee  while  he 
owned  the  corn,  nor  from  Matthews  to  Coe  while  he  owned 
it,  for  the  sale  thereof;  and  if  there  were,  the  referee  must 
have  found,  from  all  the.  evidence,  the  contrary,  to  have 
arrived  at  his  conclusions.  (29  N.  T.  Rep.  666.)  The  two 
orders  on  the  warehousemen,  which  Coe  claims  as  such 
consent,  cannot  by  any  possibility  be  so  construed.  On 
the  20th  of  April  the  form  of  the  original  action  had  been 
changed,  and  the  plaintiff  claimed  damages  for  the  unlaw- 
ful conversion  of  the  property  by  Coe ;  and  when  Coe  ap- 
plied to  him  to  withdraw  the  orders  previously  given  to 
the  warehousemen  "not  to  deliver  the  corn,"  he  did  so, 
he  says  himself,  to  save  Coe  the  necessity  of  indemnifying 
the  warehousemen. 

The  plaintiff  having  elected  to  pursue  his  action  in 
trover,  he  could  no  longer  restrain  Coe  in  the  disposition 
of  the  corn. 

The  only  question  remaining  is  as  to  the  amount  of 
damages.  The  Court  of  Appeals  has  so  repeatedly  stated 
the  rule  in  this  State  to  be  the  highest  price  at  which  the 
article  converted  sold  for,  from  the  time  of  the  conversion 
to  the  time  of  trial,  that  it  is  no  longer  an  open  question, 
and  the  referee  was  clearly  right  in  the  measure  of  dam- 
ages applied  by  him  to  this  case.  The  question  of  damages 
has  long  been  a  troublesome  one,  and  I  think  it  better 
that  we  should  adhere  to  that  rule,  which  has  been  finally 
adopted,  as  it  has  the  merit  of  being  perfectly  certain,  and 
in  the  great  majority  of  cases  just.  The  rule  here  adopted 
by  the  referee  was  approved  and  adopted  in  the  case  of 


L. 
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Wilson  V.  Mathews,  (24  Barb.  295,)  which  was  also  for  a 
conversion  of  grain,  and  approved  and  sustained  by  the 
Court  of  Appeals  in  the  case  of  Burt  v.  Ihitcher,  (34  N,  Y. 
Rep,  495,)  which  was  for  a  conversion  of  hops. 
The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Tobk  General  Tbbh,  April  4, 1870.    Jngraham^  Cairehto  and  Om,  O, 
Bamardf  Ji\stice8.] 


Tysen  and  others  vs.  Moore  and  others. 

In  an  action  against  common  carriers  by  sea,  to  recover  the  value  of  a  cask  of 
wine  brandy,  the  contents* of  which  are  lost  on  the  voyage,  by  leakage,  it  is 
erroneous  to  charge  the  jury  that  the  only  qaestion  is  whether  the  cask  was 
properly  made,  and  sufficient,  so  that  with  ordinary  care,  or  proper  care,  the 
cask  would  have  reached  its  destination  in  safety ;  because  that  withdraws 
from  the  jury  the  question  whether  the  cask  was  properly  ttowedf  an  element 
in  the  cause  to  the  benefit  of  which  the  defendant  is  entitled. 

THIS  action  was  brought  against  the  defendants  to  re- 
cover ^900,  the  alleged  value  of  a  cask  of  wine  brandy 
shipped  at  San  Francisco,  by  the  firm  of  Hoadly  &  Co.,  on 
the  ship  Grace  Barling^  and  consigned  to  the  plaintifi  in 
New  York,  the  contents  of  which  were  lost  by  leakage  on 
the  voyage.  The  defendants  were  shipping  merchants, 
at  San  Francisco,  and  had  chartered  the  Ghrace  Barling  for 
the  voyage. 

The  complaint  charges  the  defendants  as  common  car- 
riers, and  alleges  that  the  brandy  was  lost  through  the  de- 
fendants* negligence,  and  not  by  the  perils  of  the  sea. 

The  answer  denies  the  allegations  of  the  complaint  gen- 
erally, and  alleges  as  special  matter  of  defense,  that  the 
brandy  was  shipped  under  a  bill  of  lading,  dated  the  2l8t 
day  of  November,  1864,  signed  by  L.  J.  Hotchkiss,  the 
master  of  the  ship  Grace  Barling,  as  the  agent  of  the 
owners,  and  not  of  the  defendants.    That  the  defendants 
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were  neither  actually  nor  constructively  the  owners  of  the 
ship,  and  never  had  possession,  management  or  control  of 
her,  buli  were  merely  the  affreighters,  under  a  charter 
party  of  aftreightment,  dated  the  8th  day  of  November, 
1864,  made  by  said  Hotchkiss  as  the  agent  of  the  owners. 

On  the  arrival  of  the  ship  at  New  York,  it  was  found 
that  a  hole  had  been  made  in  the  cask,  out  of  which  the 
wine  brandy  had  leaked.  The  hole  was  made  by  a  chock, 
which  had  worked  down  from  an  upper  tier. 

The  action  was  tried  before  a  jury.  When  the  plain- 
tiffs rested,  the  defendants'  counsel  moved  for  a  dismissal 
of  the  complaint  on  the  following  grounds  : 

First.  That  the  defendants  were  not  common  carriers, 
or  the  carriers  of  the  goods  in  question^  and  not  liable  in 
any  view  of  the  case. 

Second,  That  there  was  no  evidence  that  the  loss  had 
occurred  from  bad  stowage,  but  on  the  contrary,  it  was 
proved  that  it  had  been  well  stowed  and  protected. 

The  court  denied  the  motion,  and  the  defendants'  coun- 
sel excepted. 

Again,  at  the  close  of  the  testimony,  the  defendants' 
counsel  asked  the  court  to  direct  a  verdict  for  the  defend- 
ants, or  to  dismiss  the  complaint,  on  the  grounds  that  the 
defendants  were  not  the  common  carriers  of  the  cask  in 
question,  not  being  the  owners  of  the  ship,  and  sustaining 
only  the  relation  of  affreighters  under  the  terms  of  the  char 
ter  party ;  and  that  the  liability,  if  any  existed,  was  on  the 
general  owners  of  the  ship. 

The  court  refused  so  to  charge,  or  to  dismiss  the  com- 
plaint on  the  grounds  stated,  but  ruled,  on  the  contrary, 
that  the  action  was  properly  brought  against  the  defend- 
ants, and  that,  as  a  matter  of  law,  the  defendants  were 
common  carriers  of  the  goods  in  question ;  to  which  re- 
fusal and  ruling  the  defendants'  counsel  excepted. 

The  judge  charged  the  jury,  among  other  things,  that 
the  only  question  for  their  consideration  was,  whether  or 
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not  the  cask  in  which  the  liquor  was  contained  was  suffi- 
cient for  the  purposes  of  such  voyage,  and  if  they  were 
satisfied  that  it  was,  they  should  find  for  the  plaintiffs.  To 
this  the  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs,  with  91018 
damages. 

The  court  thereupon  ordered  that  the  exceptions  be 
heard,  in  the  first  instance,  at  the  general  term,  and  that 
the  judgment  in  the  meantime  be  suspended. 

J.  T,  Williams  J  for  the  appellants. 

I.  The  wine  brandy  in  question  was  not  lost  through 
negligence  or  bad  stowage.  1.  The  cargo  was  stowed  in 
the  usual  and  customary  manner.  The  vessel  will  not  be 
held  liable  for  damages  resulting  from  the  usual  mode  of 
stowage.  The  absence  of  any  special  agreement  as  to 
the  mode  of  stowage,  tacitly  refers  to  the  established  usage 
of  the  trade  in  that  respect.  (2  Pars,  on  Cont  537, 5th  ed.^ 
and  eases  cited.  Lamb  v.  Parkmauy  1  Sprague's  Deeis.  343. 
Baxter  v.  Leland,  1  Blatch.  526.  Rieh  v.  Ship  Martha^  12 
How.  347.  Clark  v.  Barnwell,  Ic^.  272.)  "If  goods  are 
stowed  according  to  the  usage,  *  *  *  damages  cannot 
be  recovered  for  any  injury  occasioned  by  bad  stowage." 
(Flanders  on  Shipping,  216.  Major  v.  White,  7  Carr,  ^  P. 
41.  3  Conn.  B.  9.  1  Blatch,  526.)  The  only  evidence 
adduced  on  the  trial,  as  to  the  cause  of  the  leakage,  went 
to  show  that  it  was  caused  by  the  working  of  the  cargo, 
which  is  a  peril  of  the  sea.  2.  Under  the  bill  of  lading, 
the  carrier  was  not  to  be  liable  for  loss  or  injury  arising 
from  the  perils  of  the  sea  or  navigation,  unless  guilty  of 
negligence ;  and  the  burden  of  proving  negligence  rested 
upon  the  shipper.  {Clerk  v.  Bamwelly  12  How.  TJ.  S.  Bep. 
272.)  The  testimony  showing  that  the  cargo  was  well 
stowed  and  packed  according  to  established  custom,  the 
ground  for  charging  the  carrier  for  damages  to  the  goods 
entirely  fails.     (Bich  v.  Lambert,  12  How.  U.  S.  Rep.  357.) 
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n.  Even  if  negligence  or  bad  stowage  be  shown,  the 
appellants  are  not  liable.  Under  any  circumstances,  the 
appellants  cannot  be  made  responsible  for  any  damage  to 
the  cargo,  no  matter  how  great  the  degree  of  negligence 
which  the  respondents  may  succeed  in  establishing  against 
the  ship.  The  appellants  were  merely  affreighters  under 
the  charter  party,  and  never  had  possession,  management 
or  control,  actual  or  constructive,  of  the  vessel.  The  goods 
were  shipped  under  the  bill  of  lading,  signed  by  Captain 
Hotchkiss,  who  was  agent  of  the  owners  and,  not  of  the 
appellants  ;  and  there  was  no  contract  whatever  with  the 
appellants  in  relation  to  the  transportation  of  the  cargo. 
The  bill  of  lading  was  the  only  contract  appertaining 
thereto.  "  The  bill  of  lading  is  the  written  evidence  of 
the  contract  for  the  carriage  and  delivery  of  goods  sent  by 
water  for  certain  freight."  (1  H.  Black.  359.)  In  Mactag- 
gert  v.  Henri/,  (3  £.  D.  Smithy  397,)  the  court,  Ingraham,  J., 
says:  "The  contract  [is]  contained  in  the  bill  of  lading." 
*^It  is  the  written  evidence  of  a  contract  for  the  carriage 
of  goods  sent  by  water,  for  a  certain  freight."  (1  Bouv. 
InsL  363.)  The  bill  of  lading  "  is  not  simply  a  receipt  for 
goods  of  which  the  delivery  might  be  proved  independ- 
ently of  the  receipt  itself,  but  it  is  a  contract  to  carry  and 
deliver."  (Woods  v.  Perry,  1  Wright,  240.  See  3  Kenfs 
Com,  280,  11th  ed.,  and  authorities  there  cited;  8chr,  May 
Queen,  1  Oh,  Adm.  498.)  The  bill  of  lading  will  not  bind 
the  appellants,  unless  they  were  the  owners,  either  actually 
or  for  the  voyage.  When  the  general  owner  retains  the 
possession,  command  and  navigation  of  the  ship,  the  char- 
ter party  is  considered  a  mere  affreightment  sounding  in 
covenant,  and  the  charterer  is  not  clothed  with  the  charac- 
ter or  responsibility  of  ownership.  (1  Cranch,  214.  Abb, 
on  Ship.  marg.  p.  46.  McCardin,  v.  Chesapeake  Ins,  Co,,  8 
Cranch,  39.  The  Aberfoyle,  1  Abb.  Adm.  242.  Mclntyre  v. 
Bourne,  1  John.  228.  Clarkson  v.  Edes,  4  Cowen,  470.  11  Barb. 
501.     30  id.  481.)     If  the  general  owner  retains  the  pos- 
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session,  comi^and  and  navigation  of  the  ship,  the  charter 
party  is  a  mere  affreightment  sounding  in  covenant,  and 
the  freighter  is  not  clothed  with  the  character  or  legal 
responsibilities  of  ownership.  (3  Kent' 9  Com.  marg.  p.  138. 
Christie  V.  Lems^  2  Brod.  ^  Bing.  Eng,  C.  P.  410,)  A  char- 
ter party  that  does  not  give  the  charterer  ervtire  control  of 
the  vessel,  does  not  divest  the  general  owner  of  his  lien  for 
freight,  nor  of  his  right  to  collect  the  same.  (Mactaggert 
v.  Henry,  3  E.  D.  Smithy  390.  Holmes  v.  Pavenstedt,  5  Sandf. 
97.  Clarkson  v.  Edes,  4  Cowen,  470.)  Suppose  the  captain 
and  crew  had  negligently  stowed  the  article  in  question, 
or  had,  through  any  negligence,  caused  the  injury  com- 
plained of;  under  the  principle  respondeat  superior^  who 
would  have  been  liable  ?  In  other  words,  whose  servants 
were  the  master  and  crew  ?  Who  employed  them  ?  Who 
put  the  ship  into  their  hands?  Who  was  bound  to  pay 
them  for  their  services  ?  Who  had  the  right  to  direct  their 
actions,  and  who  could  discharge  them  at  pleasure?  Cer- 
tainly not  the  charterers,  but  the  owners  of  the  ship  only. 
The  charter  party  was  made  by  the  captain  under  his  gen- 
eral authority  as  captain.  He  had  no  power,  as  between 
himself  and  his  owners,  to  employ  another  captain,  or  to 
permit  another  captain  to  take  charge  of  the  vessel,  or  in 
any  way  to  change  his  relation  to  the  owners  who  had  so 
put  him  in  possession  at  Boston.  In  Mclntyre  v.  Bowne^ 
(1  John  229,)  the  court,  Thompson,  J.,  says,  "  The  owner 
of  the  vessel,  and  not  the  charterer,  is  responsible  for  the 
conduct  of  the  master  and  crew,  and  if  there  be  a  failure 
to  deliver,  by  reason  of  their  negligence,  he  is  accountable. 

in.  The  court  erred  in  refusing  to  dismiss  the  complaint, 
for  the  absence  of  any  proof  that  the  cargo  was  badly 
stowed.  There  is  not  a  shadow  of  evidence  that  the  casks 
in  question  were  badly  stowed.  If  no  negligence  or  mis- 
feasance were  proved,  the  loss  in  question  was  a  peril  of 
the  sea. 

rV.  The  court  erred  in  charging  the  jury  that  the  de- 
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fendants  were  common  carriers.     The  owners  of  the  ship, 
not  the  defendants,  were  the  carriers. 

V.  The  court  erred  in  submitting  the  question  to  the 
jury  as  to  the  sufficiency  of  the  casks.  There  was  no 
evidence  bearing  on  such  a  question.  The  exception  upon 
that  point  was  well  taken. 

John  L,  Lindsay^  for  the  respondents. 

I.  It  is  immaterial  whether  the  defendants  owned  the 
vessel  in  which  the  goods  were  transported,  or  not.  {Btts- 
sell  V.  Livingstany  19  Barb.  346.  Moore  v.  EvanSy  14  id,  524. 
TeaU  V.  SearSy  9  id.  317.  3  Sandf.  613.  Sherman  v.  WeUs^ 
28  Barb.  403.     Fairchild  v.  Shcum,  19  Wend.  332.) 

n.  In  the  case  of  Roberta  v.  Turner  (12  John.  232)  the 
defendant  was  a  mere  warehouse  keeper  and  forwarder  of 
goods.  {See  criticisms  on  this  casCy  19  Wend,  332.  9  Barb. 
323.)  The  following  circumstances  show  conclusively  that 
the  defendants  acted  and  contracted  as,  and  were  in  fact, 
common  carriers.  The  contract  for  shipment  was  made 
with  the  defendants.  The  defendants  were  entitled  to  the 
freight  upon  the  goods  which  they  put  upon  the  vessel, 
over  and  above  the  specified  sum  of  $12,500,  which  they 
agreed  the  owner  should  receive  for  the  use  of  the  vessel, 
and  the  plaintiffs  were  to  pay  freight  to  the  defendants. 
The  defendants  were  shipping  merchants.  The  carrying 
capacity  of  the  vessel  was  at  the  sole  use  and  disposal  of 
the  defendants.  The  owners  of  the  vessel  could  not  con- 
tract to  carry  goods,  or  receive  goods,  on  board.  The  de- 
fendants were  allowed  a  certain  number  of  days,  and  they 
were  to  pay  $100  per  day  for  each  day  the  vessel  was 
detained  beyond  the  period  limited  by  the  charter  party. 
All  primage  was  to  belong  to  the  defendants.  The  cargo 
was  consigned  to  the  defendants*  agents  at  New  York. 
The  owners  were  not  entitled  to  any  part  of  the  freight; 
they  were  merely  to  deduct  the  charter  money  from  the 
freight  collected  by  them,  and  pay  the  balance  over  to  the 
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defendants,  free  of  commissions  for  collecting.  The  de- 
fendants agreed  that  the  freight  would  cover  the  amount 
of  the  charter  party,  and  they  were  to  secure  the  payment 
of  the  charter  money  to  the  satisfaction  of  the  captain. 
The  owners  of  the  vessel  were  not  interested  in  the  enter- 
prise. The  defendants  would  have  been  entitled  to  a  lien 
on  the  cargo  for  their  freight  They  had  the  benefit  of 
the  enterprise,  and  should  not  be  allowed  to  shift  the 
responsibility. 

III.  The  court  properly  refused  to  charge  the  jury  as 
requested  by  the  counsel  for  the  defendants.  It  is  well 
settled  that  in  the  absence  of  any  special  agreement  the 
carrier  is  an  insurer  as  against  all,  except  the  acts  of  God 
and  the  public  enemy.  (11  John,  1.  Id.  107.  11  N.  Y, 
Rep,  485.  10  id.  431.  19  Wend.  329.  3  Sandf,  610,  47, 
48.)  The  contract  requires  the  defendants  to  deliver  the 
goods  in  good  order  and  condition,  dangers  of  the  seas 
only  excepted.  The  defentants  have  not  even  attempted 
to  show  that  there  was  any  storm  or  bad  weather,  or  that 
the  loss  was  occasioned  by  the  wind  or  the  waves,  or  by 
the  act  of  God  or  the  public  enemy.  It  was  clearly  for  the 
jury  to  say,  on  the  whole  evidence,  whether  the  cask  was 
sufficient  or  not 

Ingraham,  p.  J.,  and  Brady,  J.  We  agree  that  there 
should  be  a  new  trial,  upon  the  ground  that  the  exception 
to  the  charge  at  folio  86  was  well  taken.  The  justice  erred 
in  saying  to  the  jury  that  the  only  question  was  whether 
the  cask  containing  the  wine  brandy  was  properly  made 
atid  sufficient,  so  that  with  ordinary  care,*  or  proper  care, 
in  bringing  it  around  from  San  Francisco  to  this  port,  the 
cask  would  have  arrived'  safely.  This  withdrew  from  the 
jury  the  question  whether  the  casks  were  properly  stowed, 
an  element  in  the  cause  to  the  benefit  of  which  the  defend^ 
ants  were  entitled. 
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Gbo.  G.  Barnard,  J.  The  appellants'  counBel  presents 
two  points  (among  others)  on  this  appeal : 

1st  That  if  any  one  is  liable  for  the  injury  it  is  the 
owner  of  the  hull,  and  not  the  defendant,  who  is  the  chart- 
erer for  the  voyage. 

2d.  That  if  the  cask  in  question  was  well  and  sufficiently 
stowed,  and  secured  in  a  proper  manner,  according  to  the 
well  established  custom  existing  at  the  port  of  lading  at 
the  time  of  its  stowage,  then  neither  the  owner  nor  the 
charterer  is  liable,  and  that  the  court  below  erred  in  refus- 
ing to  charge  to  this  effect  when  so  requested. 

By  the.  bill  of  lading  the  contract  was  to  deliver  the  cask 
in  question  in  good  order  and  well  conditioned  at  the  port 
of  New  York,  the  danger  of  the  seas  only  excepted.  There 
is  no  doubt  but  that  the  bill  of  lading  correctly  sets  forth 
the  contract  made  for  the  carrying  of  the  cask;  for  Milo 
Hoodley,  who  was  the  manager  of  the  plaintiffs,  at  San 
Francisco,  and  who  shipped  the  cask,  testified :  ^^  The  bills 
of  lading  corresponded  in  their  terms  with  what  my  son 
told  me  of  the  agreement" 

The  question  presented  by  the  evidence ,  was,  whether 
this  loss  arose  from  the  perils  of  the  seas  or  not ;  if  it  did, 
the  defendants  are  not  liable. 

The  phrase  '^  perils  of  the  seas,"  covers  all  losses  or 
damages  which  arise  from  the  extraordinary  action  of  the 
wind  and  sea.     {Parsons  on  Marine  Ins.^  vol  1,  p.  544.) 

What  is  to  be  considered  ordinary  and  what  extraordin- 
ary in  the  degree  and  effects  of  the  perils,  is  a  question  for 
the  jury  J  often  of  much  difficulty.  (1  PhUUps  on  Ins,  §  1087.) 
In  some  instances  the  damage  done  is  a  sufficient  proof  of 
the  extraordinary  degree  of  the  operation  of  the  peril.  The 
question  of  modt  frequent  occurrence,  in  regard  to  damage 
to  the  body  of  the  ship  is,  whether  the  extent  of  the  injury 
does  not  rather  prove  the  ship  to  have  been  unseaworthy, 
than  that  the  peril  was  extraordinary.  (7(2.1105.)  A  proper 
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and  sufficient  stowage  of  a  cargo  implies  that  it  is  secured 
from  damage  by  the  ordinary  action  of  the  wind  and  sea. 
If  the  cargo  is  not  so  secured  it  is  not  properly  and  suffi- 
ciently stowed. 

When  then  a  cargo,  on  its  arrival  at  the  port  of  discharge 
is  found  to  be  damaged,  and  the  damage  is  of  a  character 
that  shows  it  must  have  occurred  on  the  voyage,  and  it  is 
established  that  the  cargo  was  properly  and  sufficiently 
stowed  and  secured,  the  damage  will  be  ascribed  to  the 
perils  of  the  seas,  unless  it  is  affirmatively  shown  to  be  due 
to  other  causes ;  and  the  carrier  under  a  bill  of  lading  ex- 
empting him  from  liability  for  loss  occurring  through  the 
perils  of  the  sea,  will  not  be  liable  for  the  damage,  unless 
it  is  affirmatively  shown  that  the  damage  might  have  been 
avoided  by  the  exercise  of  proper  skill  and  diligence  at  the 
time.  If  it  is  shown  that  the  damage  could  have  been 
avoided  by  such  exercise  of  skill  and  diligence,  then  the 
damage  is  deemed  to  have  occurred  not  through  the 
perils  of  the  seas,  but  rather  through  the  carrier's  negli- 
gence and  inattention  to  his  duty,  and  he  is  liable. 

Upon  these  principles  the  cases  of  Clark  v.  Bamwettj  (12 
Eow.  U.  8.  272,  cited  from  pp.  280,  281 ;)  Bich  v.  Lambert^ 
(12  id.  347,  cUed  from  pp.  356,  357 ;)  and  MuddU  v.  Stride, 
(9  Oarr.  &  Payne,  163,)  rest. 

Applying  these  principles  to  the  present  case,  we  find 
that  on  the  arrival  of  the  cargo  the  cask  in  question  had 
one  of  its  staves  broken  by  the  pressure  on  it  during  the 
voyage,  of  one  of  the  chocks  used  in  stowing  the  cargo. 
There  is  a  mass  of  testimony  to  the  effect  that  the  cargo 
was  properly  and  sufficiently  stowed  and  secured;  there  is 
no  evidence  tending  to  show  that  the  damage  cpuld  have 
been  prevented  by  the  use  of  care  and  diligence  during 
the  voyage.  There  is  no  affirmative  evidence  showing 
that  the  damage  can  be  ascribed  to  any  cause  other  than 
that  of  the  perils  of  the  seas,  except  such  as  can  be  drawn 
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from  the  nature  and  character  of  the  injury  thereof.  {See 
1  Phillips  on  Ins.  §  1105,  cited  eupra^  which,  so  far  as  it 
tends  to  show  what  caused  the  chock  to  work  down, 
ascribed  it  to  bad  stowage. 

The  liability  of  the  party  who  contracted  to  carry  these 
goods,  therefore,  depends  on  the  solution  of  the  question 
whether  the  cargo  was  properly  and  sufficiently  stowed 
and  secured  or  not.  There  was  a  great  deal  of  evidence 
given  in  support  of  the  affirmative,  while  for  the  negative 
there  was  the  inference  to  be  drawn  from  the  nature  and 
character  of  the  injury,  and  from  the  absence  of  all  evi- 
dence that  the  vessel  encountered  anything  but  ordinary 
weather  during  her  passage.  The  liability  would  depend 
on  the  finding  of  the  jury  on  this  question. 

The  defendant,  therefore,  was  entitled  to  have  the  jury 
instructed  in  accordance  v^th  his  request  that  if  they  found 
in  the  affirmative  on  this  question,  their  verdict  should  be 
for  the  defendant  Having  come  to  this  conclusion,  it  is 
unnecessary,  on  this  appeal,  to  consider  or  pass  upon  the 
first  point  raised  by  the  appellants. 

The  judgment  should  be  reversed,  and  new  trial  ordered, 
with  costs  to  abide  the  event.         • 

New  trial  granted. 

[New  Tobk  Qbnbbal  Tbbk,  April  4, 1870.  Ingraham,  Geo,  Q.  Bwnard  and 
Bradyi  Jostioes.] 
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Thb  People,  ex  rel  The  First  National  Bank  of  West 
Winfield,  vs.  The  Board  op  Supervisors  of  the  County 
OF  Herkimer. 

The  act  of  the  legislature,  of  May  17, 1867,  proTiding  for  relief  against  illegal 
taxation,  in  the  counties  of  Herkimer,  Otsego,  Chenango,  Madison,  Onondaga, 
Saratoga  and  Fulton,  which  declares  that  the  boards  of  supermors  of  those 
counties  "  are  hereby  authorized  and  empoweredf  upon  the  application  of  any 
party  aggrieved,  to  hear  and  detennine  any  claim  of  an  assessment  for  taxes, 
made  in  their  respective  counties  upon  United  States  bonds,  stocks  or  secu- 
rities, any  or  all  of  them,  which  by  law  are  or  have  been  exempt  from  taxa- 
tion, and  to  repay  to  the  proper  person,  the  amount  collected  or  paid  upon 
such  assessment,"  is  mandatory  upon  each  board  of  supervisors,  upon  pre- 
sentation of  such  a  claim,  to  hear  and  determine  whether  an  assessment  and 
payment  has  been  made  upon  United  States  bonds,  stocks,  or  securities, 
exempt  fh)m  taxation ;  and  if  they  find  that  there  has  been,  then  it  is  mtm- 
datory  upon  the  board  to  pay  the  amount  so  erroneously  assessed,  to  the 
proper  party  entitled  thereto. 

The  only  subject  upon  which  the  Judgment  of  the  board  of  supervisors  is  to  bb 
exercised,  in  such  a  case,  is  whether  it  is  established  before  them  that  bonds, 
stocks  or  national  securities  not  subject  to  taxation  have  been  taxed ;  and 
if  so,  the  amount  so  erroneously  taxed,  and  paid,  and  who  is  entitied  to  the 
repayment  thereof. 

If  a  board  chooses  to  r^'ect  a  claim,  when  fUlly  proved,  it  is  the  same  as  a  re- 
fusal to  act  at  all,  and  a  mandamus  will  be  allowed,  to  compel  them  to  do 
what  the  statute  commands  them  to  do. 

When  there  is  a  moral  obligation  on  the  part  of  a  county  to  refiind  money  un- 
justiy  received  upon  an  erroneous  assessment  for  taxes,  the  legislature  has  the 
right  to  pass  a  law  to  compel  the  board  of  supervisors  to  perform  that  duty. 

THIS  is  an  application,  upon  due  notice^  for  a  mandamus 
to  compel  the  board  of  supervisors  to  hear,  determine 
and  pay  to  the  relator  a  claim  of  3060.61,  for  an  assess- 
ment to  that  amount  ag^nst,  and  which  was  paid  bj,  the 
Bank  of  West  Winfield. 

The  motion  papers  show  that  in  the  year  1864,  the  Bank 
of  West  Winfield,  a  State  bank,  with  a  capital  of  $100,000, 
located  in  the  town  of  Winfield,  in  the  county  of  Herki- 
mer, held  as  part  of  its  capital  stock  $40,000  in  the  stocks 
and  bonds  of  the  United  States,  which  it  continued  to  hold 
during  that  year.     That  the  assessors  of  the  town  of  Win- 
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field,  in  the  year  1864,  assessed  the  bank  for  the  whole 
of  its  capital,  including  that  portion  thereof  held  in  the 
said  bonds  and  stocks,  and  that  the  tax  was  levied  by  the 
board  of  supervisors  of  said  county,  and  was  subsequently 
paid  by  the  bank,  and  that  the  amount  assessed,  levied 
and  paid  upon  the  said  $40,000  of  bonds  and  stocks  was 
the  aforesaid  sum  of  $3060.61.  It  also  appeared  that  the 
bank  did  not  appear  before  the  assessors,  for  the  purpose 
of  reducing  the  assessment,  nor  did  it  present  any  affidavit 
to  obtain  such  reduction,  but  that  the  assessors  of  said 
town  were  informed  of  the  fact  that  the  bank  held  the  said 
securities  and  stocks  aforesaid. 

That  in  the  year  1865  the  West  Winfield  Bank  was  duly 
transformed  into  a  national  bank,  pursuant  to  the  acts  of 
congress,  and  was  reorganized  under  the  name  of  The 
First  National  Bank  of  West  Winfield,  and  became  en- 
titled to  all  the  claims  and  demands  belonging  to  the  Bank 
of  West  Winfield,  and  especially  to  the  claim  for  the  said 
erroneous  assessment  and  payment  of  the  $3060.61. 

That  at  the  annual  session  of  the  said  board  of  super- 
visors, held  in  and  for  said  county  of  Herkimer  in  Novem- 
ber, 1867,  the  First  National  Bank  presented  the  claim  to 
said  board  for  the  $3060.61,  pursuant  to  the  provisions  of 
the  act  entitled  "  An  act  providing  for  relief  against  illegal 
taxation,  in  the  counties  of  Herkimer,  Otsego,  Chenango, 
Madison,  Onondaga,  Saratoga  and  Fulton,''  passed  May 
17,  1867,  (Lawi  of  1867,  ch.  938,)  together  vnth  the  proofs 
showing  that  the  assessment  was  erroneous,  and  that  the 
relator  was  entitled  to  the  repayment  of  that  sum  pursuant 
to  the  said  act.  But  the  said  board  refused  to  audit  and 
allow  the  said  claim^  and  rejected  the  same. 

Whereupon  the  relator  makes  this  application  for  a 
mandamus. 

G.  A.  Harding,  for  the  motion. 
Pre%coU  &  Morgan^  opposed. 


454        CASES  IN  THE  SUPREME  COURT. 

The  People  9,  Board  of  Supervisors  of  Herkimer  County. 

Foster,  J.  But  for  the  act  of  1867,  above  mentioned, 
the  relator  would  be  without  remedy  against  the  county 
of  Herkimer,  inaamuch  as  no  application  had  been  made 
(pursuant  to  the  statute  in  regard  to  assessments)  to  the 
assessors,  for  a  review  by  them  of  the  assessment,  and  be- 
cause also  it  appears  that  the  payment  of  the  tax  was  made 
without  coercion. 

It  was  however  a  case  where  there  was  a  moral  obliga- 
tion on*  the  part  of  the  county  of  Herkimer  and  of  the  town 
of  Winfield,  to  refund  the  sums  so  unjustly  received  by 
them  from  the  Bank  of  West  Winfield.  And  I  have  no 
doubt  that  the  legislature  had  the  right  to  pass  a  law  to 
compel  the  board  of  supervisors  to  perform  that  duty. 

The  first  section  of  the  act  declares  that  "  the  boards  of 
supervisors  of  the  several  counties  hereafter  mentioned  '* 
(being  the  same  mentioned  in  the  title  of  the  act)  ^'  are 
hereby  authorized  and  empowered,  upon  the  application  of 
any  party  aggrieved,  to  hear  and  determine  any  claim  of  an 
assessment  for  taxes  made  in  their  respective  counties  upon 
United  States  bonds,  stocks  or  securities,  any  or  all  of 
them,  which  by  law  are  or  have  been  exempt  from  taxa- 
tion, and  to  repay  to  the  proper  person  the  amount  col- 
lected or  paid  upon  such  assessment."  It  is  claimed  on 
the  part  of  the  board  of  supervisors  that  this  act  vests 
them  with  the  power  to  hear  and  determine  at  their  discre^ 
tunij  and  is  in  no  sense  mandatory  upon  them.  Thiis  I 
think  is  a  mistake.  Upon  the  clearest  principles  it  is 
mandatory  upon  the  board  to  hear  and  determine  whether 
an  assessment  and  payment  had  been  made  upon  United 
States  bonds,  stocks  or  securities,  exempt  from  taxation, 
and  if  they  find  that  there  had  been,  then  it  was  manda- 
tory upon  the  board  to  repay  the  amount  so  erroneously 
assessed,  to  the  proper  party  entitled  thereto. 

I  need  not  cite  the  numerous  instances  in  which  the 
word  "  may,"  when  used  in  reference  to  the  performance 
of  public  duties,  has  been  held  to  mean  "  must"  or  "  shall;" 
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or  that  on  authority  a  power  to  do  an  act,  when  applied  to 
the  performance  of  such  duties,  is  mandatory,  for  they  are 
too  familiar  to  require  it. 

The  only  subject  upon  which  the  judgment  of  the  board 
of  supervisors  was  to  be  exercised,  was  whether  it  was 
established  before  them  that  bonds,  stocks  or  the  national 
securities,  not  subject  to  taxation,  had  been  taxed ;  and  if 
so,  the  amount  so  erroneously  taxed,  and  paid,  and  who 
was  entitled  to  the  repayment  thereof. 

In  regard  to  all  these  questions  there  is  no  dispute,  but 
the  board  reposes  itself  upon  the  ground  that  in  its  discre- 
tion it  had  rejected  the  claim,  not  upon  the  ground  that 
such  erroneous  assessment  had  not  been  paid,  or  that  the 
claim  did  not  belong  to  the  relator ;  but  for  the  reason  that 
they  were  at  liberty  to  allow  it  or  not,  in  their  discretion, 
irrespective  of  the  question  whether  the  claim  was  estab- 
lished before  them  or  not. 

This,  I  think,  will  not  answer  the  demands  of  the  statute 
in  question.  When,  under  such  an  act  as  this,  the  board 
choose  to  reject  a  claim,  when  fully  proved,  it  is  the  same 
as  a  refusal  to  act  at  all,  and  a  mandamus  will  be  allowed, 
to  compel  them  to  do  what  the  statute  commands  them 
to  do. 

I  think  a  peremptory  mandamus  should  issue,  directing 
them  to  hear  and  determine  and  pay  the  claim  in  question. 

[Obwboo  Special  Tbbk,  December  17, 1867.    lovtetj  Justioe.] 
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In  ths  mattbb  of  the  appraisal  of  the  compensation  to  be 

55  466  made  by  the  XTtioa^  Chenango  and  Susquehanna  Val- 

^  450|  LET  Railboab  Compant,  for  real  estate  proposed  to  be 

^~^*^i  taken  from  Joseph  Mening,  Frederick  Beith  and  Wal- 

barga  Reith,  his  wife. 

When  the  owner  of  real  estate  Yolnntarily  conveys  it,  withont  restrictions,  Uie 
purchaser  can  use  it  for  the  purpose  of  a  railroad,  or  for  any  other  lawful 
business,  without  subjecting  himself  to  damages  to  his  grantor. 

But  when  land  is  taken  for  the  construction  of  a  railroad,  without  the  consent 
of  the  owner,  the  compensation  to  be  pud  therefor  is  not  limited  to  the 
actual  value  of  the  land  taken  and  to  the  depreciation  of  the  residue  of  the 
lot  from  which  it  is  taken,  by  such  separation ;  but  the  owner  is  entitled  to 
recover,  also,  for  any  depreciation  caused  by  the  mm  to  wMck  it  it  ttp- 
propriaitd. 

Where  only  a  portion  of  a  lot  is  taken  for  the  roadway,  of  a  railroad,  the  ques- 
tion is,  what  will  the  lot  as  a  whole  bring  in  the  market  afber  the  railroad  is 
constructed.  And  every  thing  which  will  depreciate  the  value  of  that  resi- 
due is  to  be  taken  into  the  account. 

If  the  land  remaining  is  rendered  less  valuable  because  it  is  more  exposed  to 
flre  'f  or  if  access  to  it  is  rendered  more  difficult ;  or  if  the  use  of  the  remain- 
der is  more  inconvenient  by  reason  of  the  railroad ;  or  if  its  value  is  depre- 
ciated by  the  noise,  smoke,  or  increased  dangers  caused  by  the  use  of  the 
railroad-~aU  these  drcumstances  are  to  be  included  in  the  estimate  of 
damages. 

The  question,  in  such  a  case  is,  what  is  the  market  value  of  the  entire  lot,  with- 
out the  railroad,  and  what  is  the  market  value  of  the  remainder  thereof  with 
the  railroad ;  or,  in  other  words,  what  is  the  value  of  the  piece  which  is 
taken,  and  how  much  is  the  residue  depreciated  in  its  market  value  by  the 
separation,  and  by  the  construction  of  the  railroad ;  which  two  sums,  added 
together,  is  the  amount  to  which  the  owner  is  entitled. 

The  increase  of  risk  by  fire  fh>m  locomotives,  if  any,  is  properly  included  in  the 
estimate  of  damages  for  land  taken  for  a  railroad. 

Under  the  provision  of  the  general  railroad  act,  requiring  commissioners  of  ap- 
praisal "  to  ascertain  and  determine  the  compensation  which  ought  justly  to 
be  made  by  the  company  to  the  person  or  persons  interested  in  the  real 
estate  appraised  by  them,"  the  compensation  is  not  confined  to  the  value  of 
the  land  actually  taken,  nor  to  the  depreciation  of  the  residue  by  the  separa- 
tion of  the  other  part  fix>m  it ;  but  it  is  the  compensation  which  ought  justly 
to  be  made  to  the  owners  of  the  real  estate  appraised  by  them — compensa- 
tion for  all  the  ii^ury  that  the  taking  of  the  land,  for  the  purpose  intended, 
will  causjS  them. 

Although  one  land  owner  has  no  right  to  damages  caused  by  the  lawfinl  use 
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of  the  lands  of  another  adjoining  his,  whether  by  a  railroad  company  or 
otherwise,  yet  neither  the  legislature  nor  the  courts  can  authorize  the  taking 
of  a  portion  of  his  property  for  a  use  which  will  be  injurious  to  the  residue 
fiom  which  it  is  to  be  separated,  without  affording  him  a  compensation  for 
all  Such  iigury. 

APPEAL  from  an  appraisal  of  commissioners  pursuant 
to  section  16  of  chapter  140  of  the  laws  of  1850,  as 
amended  by  section  3  of  chapter  282  of  the  laws  of  1854, 
and  by  section  4,  of  chapter  582  of  the  laws  of  1864,  for 
lands  in  the  city  of  TJtica,  described  in  the  petition  in  this 
matter,  proposed  to  be  taken  for  the  construction  of  the 
railroad  of  the  above  named  company,  from  the  city  of 
Utica  to  the  village  of  Waterville.  On  the  hearing  before 
the  commissioners,  Joseph  Mening  appeared  in  person, 
Frederick  Keith  and  Walburga  Reith  appeared  by  their 
attorney,  J.  Thomas  Spriggs,  and  the  railroad  company 
appeared  by  their  attorney,  H.  Hurlbut.  Joseph  Mening 
admitted  that  he  had  no  interest  in  the  premises  in  ques- 
tion, but  that  he  had  conveyed  them  to  Walburga  Reith ; 
and  Frederick  Reith  also  disclaimed  title  to  any  part  of 
them,  and  requested,  that  the  appraisal  be  ma^e  in  the 
name  of,  and  paid  to,  Walburga  Reith. 

After  viewing  the  premises  and  hearing  the  testimony 
offered  on  the  part  of  the  respective  parties,  two  of  the 
commissioners,  the  other  being  present,  determined  and 
fixed  the  amount  of  compensation  which  ought  justly  to 
be  made  by  the  company  to  the  owner  at  the  sum  of  $100, 
and  reported  the  same  to  this  court;  from  which  determ- 
ination and  report  Walburga  Reith  appealed. 

J.  Thomas  SpriggSy  for  the  appellanta 

JJ.  Denioy  for  the  respondents. 

By  the  Court,  Foster,  J.  The  land  taken  was  for  the 
roadway  of  the  respondents'  railroad,  and  was  in  the  form 
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of  an  acute  triangle,  taken  out  of  the  northwesterly  corner 
of  the  city  lot  of  the  appellant,  and  included  the  ground 
on  which  stood  an  old  stable  and  shed,  in  which  Frederick 
Beith,  who  was  a  baker,  kept  his  horse  and  baker's  wagon, 
and  fronted  on  a  lane  or  alleyj  a  portion  of  which  was  also 
taken  by  the  respondents,  and  so  as  to  make  it  more  diffi- 
cult for  the  appellant  to  reach  that  end  of  her  lot.  On  the 
lot  from  which  this  piece  was  taken,  was  a  dwelling- 
house  and  a  baker's  oven,  located  near  the  line  of  the  piece 
BO  taken  by  the  railroad  company.  Although  there  was 
some  conflict  in  the  evidence,  it  clearly  showed  that  the 
damage  of  the  appellant  was  not  confined  to  the  value  of 
the  land  taken,  and  the  damage  to  the  residue  of  the  lot, 
from  the  mere  separation  from  it  of  the  triangular  piece, 
but  that  the  taking  of  that  portion,  for  the  purpo9e  of  a  railr 
roadj  would  materially  deteriorate  the  market  value  of  the 
residue  of  the  lot.  That  it  would  increase  the  risk  to  the 
buildings  by  fire,  and  increase  the  rates  of  insurance  upon 
the  buildings,  which  were  insurable  upon  a  valuation  of 
$1000  to  81200,  and  would  subject  the  occupants  of  the 
lot  to  inconvenience  and  discomforts  on  account  of  the 
railroad. 

Thomas  Lane  and  Orville  Combs,  two  of  the  commis- 
sioners, reported  that  they  had  "  ascertained  and  determ- 
ined the  amount  of  compensation  which  ought  justly  to 
be  made  by  the  company  to  the  party  owning  the  prem- 
ises, for  the  lands  proposed  to  be  taken  from  the  owner 
in  fee,  for  the  purposes  of  said  company,  at  the  sum  of 
$100,  for  the  value  of  the  piece  taken,  and  the  depreciation 
of  the  remainder  of  the  property  by  the  taking  of  that 
piece,  but  that  nothing  was  allowed  for  the  depreciation 
of  the  remainder,  occasioned  by  an  increased  risk  of  fire, 
from  locomotives;  nor  for  depreciation  in  its  market 
value  occasioned  by  the  use  of  the  piece  taken  for  a  rail- 
road; nor  from  the  annoyance,  noise,  smoke  and  discom- 
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fort  and  inconvenience  of  having  a  railroad  located  and 
operated  there.*' 

John  P.  Seymour,  the  other  commissioner,  reported  that 
he  agreed  in  the  amount  allowed  for  the  mere  taking,  but 
that  he  dissented  from  the  exclusion  of  the  other  items  of 
depreciation  and  risk  above  mentioned;  for  which  he  held 
there  shouM  be  additional  compensation. 

It  is  not  claimed  that  anj  compensation  was  awarded  to 
the  appellant  other  than  for  the  value  of  the  land  taken, 
and  the  depreciation  of  the  residue  caused  by  the  separa- 
tion ;  or  that  any  thing  was  awarded  for  depreciation 
caused  by  a  railroad  being  constructed  there ;  though  it  is 
claimed,  on  the  part  of  the  respondents,  that  the  majority 
of  the  commissioners  have  decided  the  fact  to  be  that  there 
were  no  damages  except  for  the  land  taken,  and  to  the 
residue  caused  by  the  separation  therefrom  of  the  piece 
taken.  It  is,  however,  sufficient  to  say,  that  a  fair  con- 
struction of  the  report  of  the  majority  shows  that  they  did 
consider  that  other  damages  were  proved,  but  that  they 
had  no  right  to  allow  such  damages ;  and  if  they  had  found 
otherwise  upon  the  question  of  fact,  the  testimony  is  too 
strong  to  the  contrary,  to  allow  us  to  uphold  such  finding. 

The  only  real  question  before  us  is,  must  the  compen- 
sation in  such  cases  be  restricted  to  the  actual  value  of  the 
land  taken,  and  to  the  depreciation  of  the  residue  of  the 
lot  from  which  it  is  taken  by  such  separation  ?  Or  is  the 
owner  entitled  to.  recover  also  for  any  depreciation  caused 
by  the  use  to  which  it  is  appropriated  ? 

There  is  no  doubt  that  when  the  owner  of  real  estate 
voluntarily  conveys  it,  without  restrictions,  the  purchaser 
can  use  it  for  the  purpose  of  a  railroad,  or  for  any  other 
lawful  business,  without  subjecting  himself  to  damages  to 
his  grantor. 

The  rule  also  is,  that  where  land  is  taken  for  public  use, 
or  for  the  purposes  of  a  corporation,  by  appraisement,  the 
owner  cannot  afterwards  claim  consequential  damages  to 
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other  and  separate  premises,  of  which  the  land  taken  was 
not  a  part.  (The  Ganandaigua  and  Niagara  Falls  Railroad 
Co.  V.  Payne^  16  Barh.  273.)  And  where  private  property 
is  taken  for  puhlic  use,  or  for  the  use  of  a  corporation, 
one  whose  land  is  not  taken  is  not  entitled  to  damage, 
though  he  suffer  indirect'  or  consequential  injury  from 
such  use  of  it ;  as  where  a  municipal  corporation,  under  a 
rig:htful  authority  contained  in  its  charter,  grades  and 
levels  a  street,  an  action  on  the  case  will  not  lie  by  an  ad- 
joining owner,  whose  lands  are  not  actually  taken,  for 
consequential  damages  to  his  premises,  there  being  no 
want  of  care  or  skill  in  the  execution  of  the  work,  and  no 
provision  in  the  charter  for  the  payment  of  damages  of 
that  kind.  {Badcliff's  BxectUors  v.  The  Mayor  ^c.  of 
Brooklyn^  4  Comst.  195.)  These  rules  are  as  just  as  they  are 
necessary,  and  without  them  it  would  be  very  diflScult  if 
not  impossible  to  carry  on  any  of  the  great  public  improve- 
ments, which  are  doing  so  much  to  facilitate  the  progress 
of  the  age ;  and  they  are  the  same  which  obtain  between 
individuals. 

The  individual  who  purchases  lancl  of  one  man,  may 
put  it  to  any  lawful  use  without  being  in  any  way  account- 
able to  another  for  any  injury  which  he  may  sustain  by 
such  use.  We  all  hold  our  property  subject  to  the  fluctu- 
ations which  may  be  caused  by  lawful  use  of  the  property 
of  our  neighbors ;  and  when  we  convey  land,  if  we  would 
restrict  its  lawful  use,  we  must  do  so  in  the  conveyance 
which  we  execute.  If  we  do  not,  we  are  remediless  for 
any  injury  which  we  sustain  from  it 

But  is  it  so  when  the  legislature  authorizes  a  corpora- 
tion to  divest  an  owner  of  his  title  to  real  property  ?  Are 
we  subject  at  the  will  of  the  legislature  to  have  a  part  of  a 
piece  of  property  which  we  own  taken  from  us,  by  the 
public,  or  by  a  corporation,  and  without  our  consent,  and 
applied  to  a  use  which  will  destroy  or  seriously  impair  the 
value  of  the  residue,  and  without  any  compensation  for 
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that  injury,  merely  because  such  use  may  be  beneficial  to 
some  important  interest,  or  to  the  whole  public  ?  Certainly 
if  the  use  to  which  it  is  to  be  applied  is  remunerative,  such 
sacrifice  by  the  owner  is  not  called  for ;  and  if  it  will  not 
pay,  then  the  sacrifice  to  be  made  for  its  benefit  should  be 
a  public  one,  and  not  fall  upon  the  individual  landholder 
alone. 

In  support  of  the  proposition  that  such  loss  must  fall 
upon  the  land  owner,  the  counsel  for  the  railroad  com- 
pany has  cited  the  cases  of  The  Albany  Northern  Railroad 
Company  v.  Larmng^  (16  Barb.  68,)  and  The  Troy  and 
Boston  Railroad  Co.  v.  The  Northern  Turnpike  Oompanyj 
(Id.  100.) 

In  the  first  of  these  cases,  which  was  at  special  term, 
Harris,  J.,  held  that  upon  an  apprai^ment  for  lands  taken 
for  a  railroad,  while  the  commissioners  are  not  required  to 
confine  themselves  to  the  actual  abstract  value  of  the  land 
to  be  taken,  as  though  the  owner  would  have  no  other 
land  left,  to  be  affected  by  the  improvement,  "they  are  to 
consider  how  the  taking  of  the  land,  not  how  the  use  of  it, 
in  any  particular  mode,  will  affect  the  residue  of  the  own- 
er's land,  and  award  compensation  accordingly."  It  must 
be  conceded  that  the  question  decided  by  the  learned 
judge  was  substantially  the  same  that  is  involved  in  the 
case  before  us,  and  is  entitled  to  all  the  consideration 
which  its  reasoning  presents,  although  not  binding  upon 
us  as  authority. 

The  other  case  of  the  Troy  and  Boston  Railroad  Co.  v. 
The  Northern  Turnpike  Co.  has,  in  my  judgment,  but 
little  bearing  on  the  present  question.  It  arose  upon  an 
appraisement  of  the  damages  of  the  turnpike  company,  by 
reason  of  the  line  of  the  railroad  crossing  the  turnpike  at 
four  different  places.  The  commissioners  of  appraisal 
allowed  testimony  to  show  that  the  construction  of  the 
proposed  railroad  would  decrease  the  business  of  the  turn- 
pike company  by  diverting  its  travel  and  by  rendering  the 
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use  of  it  more  unsafe.  Testimony  was  also  received  to 
show  that  certain  improvements  in  the  bed  of  the  turnpike 
at  some  of  the  crossings  would  be  necessary  to  prevent  its 
usefulness  from  being  impaired.  The  commissioners  also 
allowed  damages  for  the  said  supposed  injuries,  and  upon 
appeal  by  the  railroad  company  the  appraisal  was  set  aside. 
The  commissioners  had  no  right  to  suppose  that  any 
expense  would  be  incurred  by  the  turnpike  company  in 
restoring  its  road  at  the  crossings,  to  its  usefulness,  or  to 
allow  damages  therefor.  The  statute  made  it  the  duty  of 
the  railroad  company  to  restore  it  to  such  a  state  as  not 
necessarily  to  impair  its  usefulness,  and  if  in  the  construc- 
tion of  its  railroad  that  was  not  done,  the  turnpike  com- 
pany would  have  the  right  to  compel  the  railroad  company 
to  do  it,  and  to  recover  all  damages  occasioned  by  the 
want  of  it. 

Nor  had  the  turnpike  company  any  just  claim  for  the 
consequent  decrease  of  travel  or  business  on  their  road.  It 
held  a  franchise  granted  to  it  mainly  for  the  convenience 
of  business  and  travel,  and  was  authorized  to  take  the 
property  of  individuals  for  the  use  of  its  road,  upon  the 
terms  prescribed.  That  franchise  was  accepted  by  the 
company  with  the  knowledge  that  the  legislature  could 
alter,  modify  or  repeal  it  The  exercise  of  the  franchise 
had  necessarily  caused  indirect  and  consequential  damages 
to  individuals,  while  it  benefited  others,  and  for  which  no 
compensation  had  been  made  or  could  be  obtained. 

And  the  company  had  no  right  to  complain  (when  still 
greater  facilities  to  the  public  were  furnished  by  a  railroad) 
that  it  suffered  thereby  the  same  kind  of  injury  which  it 
had  before  inflicted  and  was  still  inflicting  upon  others. 
It  had  no  exclusive  rights,  and  could  not  complain  that 
other  or  rival  lines  of  communication  and  travel  were 
authorized  by  the  legislature,  or  that  it  was  subjected  to 
competition.  The  court,  Harris,  J.,  says :  "  The  commis- 
sioners were  to  ascertain  and  determine  what  compensa- 
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tiou  ought  justly  to  be  made  to  the  turnpike  company  for 
granting  to  the  railroad  company  an  easement,  or  right  of 
way,  across  their  road  at  the  four  places  specified.  Any 
proof  having  a  legitimate  bearing  upon  this  question,  and 
which  by  the  established  rules  of  evidence  would  be  re- 
ceived in  a  court  of  law,  iji  a  case  involving  a  similar 
inquiry,  should  have  been  received.  All  other  proof 
should  have  been  rejected." 

We  are  also  referred  by  the  counsel  to  the  case  of  the 
Canandaigua  and  Niagara  FalU  RaUroad  Go.  v.  Payne^  (36 
Barb.  271.)  In  that  case  the  line  of  the  railroad  was  laid 
through  the  village  lots  of  Payne,  which  were  located  north 
of  Sweeny  street  in  the  village  of  Tonawanda.  On  the 
south  side  of  Sweeny  street,  and  between  that  street  and 
the  Tonawanda  creek,  Payne  had  a  sawmill,  on  a  separate 
lot,  and  on  the  hearing  before  the  appraisers  he  was  allowed 
to  prove  the  injury  to  the  mill  in  consequence  of  the  con- 
structing and  operating  the  railroad,  and  they  allowed 
large  damages  therefor.  The  court  at  special  term  set 
aside  the  report  of  the  commissioners,  holding  that  the 
injury  to  the  mill,  situate  on  a  detached  piece  of  land  of 
Payne's,  caused  by  the  constructing  and  operating  the 
railroad,  was  not  the  subject  of  compensation;  and  Harris, 
J.,  said  the  question  was  "  how  the  taking  of  the  portions 
of  the  lots  described  in  the  petition  would  affect  the  value 
of  what  was  left,  or  what  was  the  fair  marketable  value  of 
the  whole  property,  and  then  what  would  be  the  fair  mark- 
etable value  of  the  property  not  taken." 

In  The  Troy  and  Boston  Railroad  Co.  v.  Lee^  (13  Barb, 
169,)  the  court  say :  "  In  making  appraisals  of  this  kind, 
the  true  rule,  the  only  rule  that  will  do  equal  justice  to  all 
parties,  is  to  determine  what  will  be  the  effect  of  the  pro- 
posed change  upon  the  market  value  of  the  property.  The 
proper  inquiry  is,  what  is  it  now  fairly  worth  in  the  market, 
and  what  will  it  be  worth  after  the  improvement  is  made  f 
Or,  in  the  lanjfuage  of  Brpnson,  J.,  in  the  Matter  of  Fur- 
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man  street,  (17  Wend.  670,)  . "  The  proper  mode  of  adjust- 
ing  the  question  of  damages  is  to  inr""*""  ^rV^a*  la  \\\^ 
present  valae  of  the  land,  and  what  will 
the  contemplated  work  is  completed." 

The  true  question,  I  think  is,  what  \ 
whole  bring  in  the  market  without  the 
will  the  residue  bring  in  the  market  a: 
constructed.     And  everything  which  " 
value  of  that  residue  is  to  be  taken  intc . 

If  the  land  is  rendered  less  valuable 
exposed  to  fire ;  or  if  access  to  it  is  r< 
cult ;  or  if  the  use  of  the  remainder  is 
by  reason  of  the  railroad ;  or  if  its  vali 
the  noise,  smoke  or  increased  dangers 
of  the  railroad — ^all  these  are  to  be  incl 
of  damages.    Not  that  witnesses  are  1 
estimate  damages  for  each  or  any  of 
they  enter  into  the  estimates,  the  que 
market  value  of  the  whole  land,  withe 
what  is  the  market  value  of  the  remain< 
the  railroad ;  or,  in  other  words,  what 
piece  which  is  taken,  and  how  much  i 
ciated  in  its  market  value,  by  the  separ 
struction  of  the  railroad  ;  which  two  si 
is  the  amount  of  compensation  to  wh 
this  case  is  entitled.     I  have  no  doubt       ..  .^^  »*xw««u5c  ux 
risk  by  fire,  if  any,  is  properly  included  in  the  estimate. 
If  a  party  conveys  his  land  to  a  railroad  company  for  the 
roadway,  he  cannot  afterwards  recover  for  damages  caused 
by  fire,  by  the  operating  of  the  road,  where  no  negligence 
is  proved.     {Rood  v.  The  N.  T.  and  Erie  BaUroad  Co.^  18 
Barh.  80.)     And  this  is  because  of  the  presumption  that 
the  parties  had  that  risk  in  view  when  the  sale  was  made^ 
and  that  part  of  the  consideration  paid  was  intended  to 
cover  that  risk. 

The  rule  is  the  same  in  a  case  where  the  title  of  the  rail* 
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road  compauy  is  acquired  by  an  appraisal.  Sach  appraisal 
and  payment  of  the  sam  awarded,  gives  as  complete  a  title 
to  the  railroad  company,  and  its  right  to  use  it  is  as  exten- 
sive, as  it  is  when  derived  by  a  conveyance  from  the  owner, 
'  and  the  presumption  that  all  such  risks  are  included  in 
the  appraisement  is  equally  strong. 

In  the  case  last  cited.  Mason,  J.,  says :  "  It  is  fairly  to 
be  inferred  that  the  defendants  paid  for  their  right  of  way 
all  damages  which  could  be  legitimately  claimed  for  a 
right  of  way  for  such  purposes.  The  statute  under  which 
the  defendants  were  authorized  to  acquire  lands  for  their 
road,  provides  in  terms  for  ascertaining  the  damages  which 
the  owner  of  such  lands  or  real  estate  will  sustain  by  the 
occupation  thereof  by  the  corporation."  {Laws  o/1832,  ch, 
224,  §  9.)  The  language  of  this  statute  is  broader  than 
that  of  the  Massachusetts  statute,  under  which  it  has  been 
held  that  the  exposure  to  fire  from  the  engines  of  the 
company,  and  the  increased  insurance  upon  buildings 
situated  near  the  line  of  the  road,  are  proper  subjects  to 
be  taken  into  consideration  in  the  estimating  damages  for 
land  taken  for  a  railroad.     (2  Mete.  147.    3  Oush.  107.) 

Although  the  language  of  the  section  authorizing  the 
appraisal  by  the  New  York  and  Erie  Railroad,  and  of  the 
act  under  which  this  appraisal  was  made,  are  not  identical, 
their  import  and  meaning  are  the  same.  In  the  one  case  the 
appraisal  was  to  be  of  such  damages  as  the  owner  of  such 
lands  will  sustain  by  the  occupation  thereof  by  the  corporation. 
In  the  case  before  us,  the  act  requires  the  commissioners 
to  '^ascertain  and  determine  the  compensation  which 
ought  justly  to  be  made  by  the  company  to  the  owners  or 
persons  interested  in  the  real  estate  appraised  by  them." 
This  language  does  not  confine  the  compensation  to  the 
value  of  the  land  actually  taken,  nor  to  the  depreciation 
of  the  residue  by  the  separation  of  the  other  part  from  it, 
but  it  is  the  compensation  which  ought  justly  to  be  made 
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to  the  owners  of  the  real  estate  appraised  by  them.  Com- 
pensation for  what?  Compensation  for  all  the  injury 
that  the  taking  of  the  land,  for  the  purpose  intended,  will 
cause  them.  The  purpose  for  which  the  land  is  taken  is 
shown  by  the  petition,  and  when  the  title  is  acquired  it  is 
only  for  such  purpose ;  and  the  purpose  for  which  it  is  to 
be  used  is  necessarily  one  of  subjects  for  which  compensa- 
tion is  to  be  awarded.  When  the  land  is  acquired  by 
purchase,  the  presumption  is  that  all  claims  for  such  dam- 
ages are  included  in  the  contract,  and  that  the  company 
pays  for  them ;  and  if  the  theory  of  the  commissioners  is 
the  correct  one,  the  company  may  oflfer  the  land  owner 
such  a  price  only  as  they  know  he  will  not  accept,  and  then 
proceed  by  appraisal,  and  without  paying  anything  except 
as  these  commissioners  have  allowed,  acquire  all  the  rights 
which  they  could  have  obtained  by  purchase,  and  payment 
to  the  owner,  for  all  the  injuries  which  he  would  sufier 
from  the  road. 

It  must  be  recollected  that  this  statute,  so  &r  as  it  divests 
owners  of  their  lands  without  their  consent,  and  vests 
them  in  railroad  corporations,  is  in  derogation  of  common 
law  rights,  and  must  be  liberally  construed  in  favor  of 
such  owners ;  and  whenever  the  language  of  such  a  statute 
is  broad  enough,  as  it  clearly  is  in  this  case,  to  include 
compensation  for  all  the  injury  which  would  be  caused  by 
such  taking  and  use,  it  is  to  be  construed  that  the  legisla- 
ture intended  to  afford  such  full  and  ample  compensation. 

One  land  owner  has  no  right  to  damages  caused  by  the 
lawful  use  of  the  lands  of  another  adjoining  his,  whether 
by  a  railroad  or  otherwise ;  but  neither  the  legislature  or 
the  courts  can  authorize  the  taking  of  a  portion  of  his 
property  for  a  use  which  will  be  injurious  to  the  residue 
from  which  it  is  to  be  separated,  without  affording  him  a 
compensation  for  all  such  injury. 

The  determination  and  report  of  the  commissioners 
shoqld  be  set  aside,  and  a  new  appraisal  made  by  them. 
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cither  upon  the  testimony  already  given,  or  apon  a  rehear- 
ing, if  either  of  the  parties  prefer  it,  in  which  appraisal  is 
to  be  included  all  the  damages  which  the  appellant  will 
sustain  to  his  said  premises  by  the  construction  and  use 
of  the  railroad,  and  including  compensation  for  the  piece 
of  the  lot  taken  for  the  road. 


[Ohondaga  Obnehal  Tbbm,  April  7,  1868.    Fatter,  JTuSni  and  Mcrgm, 
JosticoB.] 
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Laura  Howlett  vb.  Alfred  A.  Howlbtt. 

p.  H.  being  the  owner  of  a  farm,  conveyed  it  in  fee  to  his  son,  A.  H.,  on  the 
14th  of  January,  1857.  On  the  18th  of  April,  1857,  A.  H.  executed  an 
agreement  with  P.  H.,  reciting  that  being  disposed  to  make  a  suitable  and 
proper  provision  for  his  father,  and  for  his  brothers  and  sisters  after  the 
fiither's  death,  he  did  covenant  and  agree  to  allow  P.  H.  to  possess,  manage 
and  carry  on  the  fkrm,  during  his  life,  and  to  take,  receive  and  use  the  profits 
and  income  thereof;  that  P.  H.  might  pay  the  interest  on  |8500,  the  price 
paid  by  A.  H.  for  the  &rm,  annually,  and  in  case  it  should  not  be  paid,  then 
that  it  should  be  added  to  the  principal ;  that  he  would,  at  the  decease  of 
P.  H.  convey  the  premises  in  fee  to  the  children  of  P.  H.  and  to  each  of  them, 
and  in  such  proportions  as  P.  H.  should  by  will  appoint,  and  in  case  of  fiul- 
ure  to  appoint,  then  to  them  equally,  upon  payment  to  him  of  said  sum  of 
f8500  and  its  accumulations.  P.  H.  subsequently  married  thej>laintiff,  and 
on  the  9th  of  December,  1859,  A.  H.  made  an  indorsement  upon  the  above 
agreement,  by  which  he  agreed  to  pay  the  plaintiff  |1 000  within  one  year 
after«the  death  of  P.  ^.,  which  sum  should  be  refunded  to  him,  in  addition 
to  the  sums  mentioned  in  the  previous  agreement,  before  he  should  be 
required  to  make  any  conveyance  of  the  farm.  On  the  1st  of  May,  1861, 
P.  H.  executed  a  will,  by  which  he  gave  and  devised  to  his  daughter  F.  all 
the  right,  title  and  interest  which  he  had  in  and  to  the  farm,  and  all  the  right 
therein  which  he  had,  to  dispose  of  by  will ;  and  directed  her  to  pay  one 
third  of  all  she  realized  from  it  to  his  wife,  the  plaintiff,  and  one  third  thereof 
to  their  daughter  P.  And  he  devised  and  bequeathed  all  the  residue  of  his 
estate,  real  and  personal,  to  the  plaintiff. 

Hdd,  1.  That  the  will  of  P.  H.  only  passed  to  the  plaintiff  the  title  to  the  per- 
sonal estate  after  pa3rment  of  his  debts ;  and  that  so  much  thereof  as  pur- 
ported to  give  any  interest  in  the  fkrm  either  to  the  phuntiff  or  P.  her 
daughter,  was  inoperative. 
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2.  That  the  plaintiff  not  only  had  no  title  or  interest  in  the  farm,  bnt  she  had 
no  interest  in  any  equity  of  redemption  therein ;  and  P.  H.  had  no  such 
equity ;  the  only  equity  of  redemption,  or  rather,  right  to  require  a  convey- 
ance from  A.  H.  being  vested  in  his  brothers  and  sisters,  to  be  exercised  only 
after  the  death  of  their  father. 

Parol  evidence  is  admissible  to  show  that  a  sum  of  money  paid  upon  a  prom- 
issory note  given  subsequently  to  the  execution  of  a  written  agreement  is  the 
same  sum  mentioned  in  and  agreed  to  be  paid,  in  such  agreement. 

Parol  evidence  may  be  received  to  show  that  a  promissory  note  was  included 

.   in  a  release  of  "  all  claims  upon  the  estate"  of  a  deceased  person. 

An  assignment  or  release  cannot  be  contradicted  and  made  to  include  demands 
which  its  terms  exclude.  As  a'  general  rule,  nothing  can  be  added  to  the 
subjects  contracted  for,  by  parol  proof  which  extends  the  contract  beyond 
the  subjects  specified  in  it. 

When  the  subjects  are  specifically  stated  in  the  contract,  and  they  are  assigned 
or  released,  and  there  is  added  thereto  a  general  release  or  assignment  of  all 
other  claims,  demands  or  property,  as  a  general  rule  it  will  be  held  that  the 
general  words  do  not  enlarge  the  scope  and  effect  of  the  instrument;  but 
that  it  operates  only  upon  the  subjects  specifically  stated  in  it. 

When  the  words  used  in  a  release  are  general,  the  true  question  is,  may  they 
not  have  been  intended  to  include  a  particular  claim,  by  the  language  used ; 
and  if  they  may,  then  extraneous  evidence  may  be  given,  to  apply  the  am- 
biguous words  to  their  true  subject  or  subjects. 

Where  the  terms  of  a  release  were  that  one  party  released  and  assigned  to  the 
other  "  all  claims  upon  the  estate  of  P.  H.,'*  which  she  had  "  of,  in  and  to  the 
estate,  real  and  personal,  of  P.  H.,  deceased,"  except  certain  personal  prop- 
erty ;  Seld  that  there  was  no  limitation  of  the  claims  assigned  and  released, 
except  that  they  were  such  as  the  releasor  had  against  the  estate  (real  or 
personal)  of  P.  H.  And  that  it  was  competent  to  prove  by  parol,  in  aid  of 
the  constniction  of  the  instrument,  admissions  of  the  releasor  as  to  the  pay- 
ment of  a  claim  of  flOOO,  the  ultimate  liquidation  or  reimbursement  of  which 
was  to  come  from  the  proceeds  of  the  real  estate,  and  which  the  parties  had 
treated  as  a  claim  upon  the  real  estate,  although  it  was  not  strictly»of  that 
nature,  in  a  legal  sense;  and  that  the  parties  had  reference  to  it  in  the 
language  which  they  used. 

Held  also,  that  no  contradiction  or  enlargement  of  the  scope  of  the  release  was 
produced,  or  any  violence  done  to  its  language,  by  showing  that  in  fiict  the 
parties  intended  to  include  the  SIOOO  claim. 

APPEAL  from  a  judgment  in  favor  of  the  defendant, 
entered  on  the  report  of  a  referee. 
As  the  case  shows,  Parley  Howlett  was  the  owner  of  a 
farm  of  about  280  acres,  situate  in  the  town  of  Onondaga, 
and  on  the  14th  day  of  January,  1857,  he  deeded  it  in  fee 
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to  the  defendant  Alfred  A.  Howlett,  his  son  by  his  first 
wife.'^ 

On  the  13th  day  of  April,  1867,  Alfred  A,  Howlett  ex- 
ecuted to  his  father  the  following  agreement,  of  that  date : 
"  Whereas  the  undersigned  is  the  owner  in  fee  by  deed 
dated  January  14th,  1857,  of  the  farm  in  Onondaga,  known 
as  the  Parley  Howlett  farm,  and  containing  about  280  acres, 
&c.,  executed  by  the  said  Parley  Howlett  and  wife.  And 
whereas  the  said  Alfred  Howlett  purchased  said  farm  for 
the  sum  of  eight  thousand  and  five  hundred  dollars,  which 
he  has  paid  therefor,  and  the  said  Alfred  being  disposed 
to  make  a  suitable  and  proper  provision  for  his  father,  the 
said  Parley,  and  for  his  brothers  and  sisters,  of  the  whole 
blood,  after  the  death  of  his  father,  does  hereby,  in  con- 
sideration of  love  and  afiection,  and  for  a  valuable  consid- 
eration to  him  paid,  undertake,  covenant  and  agree  to 
allow  the  said  Parley  Howlett  to  possess,  manage  and  carry 
on  said  farm  during  his  natural  life,  or  as  long  as  he  shall 
choose  to  do  so ;  and  to  take,  receive  and  use  the  profits 
and  income  thereof,  he  keeping  the  same  in  good  ordinary 
repair  and  condition.  He  further  agrees  that  the  price  paid 
for  said  farm  by  him  was  $8500 ;  and  he  further  agrees  that 
the  said  Parley  Howlett  may  pay  the  interest  on  that  sum 
annually;  and  in  case  he  does  not  choose  to  pay  it  annually, 
that  it  shall  then  be  added  to  the  said  principal  sum,  and 
regarded  as  a  new  principal,  on  which  interest  is  to  be  cast 
and  paid  annually  thereafter,  until  the  death  of  said  Par- 
ley Howlett  And  he  doth  further  covenant  and  agree 
that  at  the  decease  of  the  said  Parley  Howlett,  he  will 
convey  in  fee  to  said  children  of  Parley  Howlett,  being  his 
brothers  and  sisters  of  the  whole  blood,  and  to  each  of  them, 
and  in  such  proportions  as  the  said  Parley  shall  by  will  ap- 
point ;  and  in  case  he  makes  no  appointment,  then  to  them 
equally,  the  whole  of  said  premises,  upon  being  paid  or 
secured  to  be  paid  to  his  satisfaction,  in  such  time  as  he^ 
said  Alfred,  shall  reauire,  and  not  less  than  one  year  from 
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such  decease,  the  sum  of  ^8500,  and  its  accumulations  of 
principal  and  interest  as  aforesaid." 

He  further  provides  that  in  case  he  makes  any  payments 
for  any  permanent  improvements  on  said  property,  what- 
ever he  pays  therefor  shall  be  added  to  the  ifSSOO  and 
interest,  and  shall  go  to  form  a  new  principal  at  the  end 
of  the  year. 

"  It  is  further  understood  and  agreed  that  said  Alfred 
has  already  incumbered  said  farm  $5000  for  his  own  ben- 
efit ;  and  in  case  any  incumbrance  exists  on  said  farm,  at 
the  decease  of  said  Parley  Howlett,  which  has  been  put 
on  for  his,  said  Alfred's,  benefit,  then  said  incumbrance  is 
to  be  deducted  from  the  amount  to'  be  paid  him  as  afore- 
said. 

And  it  is  further  understood  and  agreed  that  in  case 
said  Parley  appoints  by  his  will  a  conveyance  of  said  farm 
in  unequal  proportions  to  said  children,  that  each  shall 
pay  of  the  debt  to  said  Alfred,  according  to  the  proportion 
which  he  or  she  may  receive." 

On  the  13th  of  December,  1858,  Parley  Howlett  was 
married  to  the  plaintifi',  and  on  the  9th  of  December,  1859, 
Parley  Howlett  and  Alfred  A.  Howlett  indorsed  upon  the 
aforesaid  contract,  under  their  hands,  the  following  agree- 
ment: 

"The  subscribers  agree,  for  value  received,  that  the 
ubscriber  Alfred  A.  Howlett,  shall  pay  to  Laura,  the  wife 
of  the  subscriber  Parley  Howlett,  $1000  within  one  year 
from  and  after  the  death  of  said  Parley,  and  that  sum  shall 
be  refunded  to  said  Alfred,  in  addition  to  the  sums  men- 
tioned within,  before  he  shall  be  required  to  make  any 
conveyance  of  the  farm  within  described.  This  agree- 
ment to  be  void  in  case  said  Parley  outlives  said  Laura.'' 

Parley  Howlett  had  by  the  plaintiff  one  child,  (Phebe 
L.  Howlett,)  who  was  living  at  the  time  of  the  trial.  On 
the  1st  day  of  May,  1861,  he  executed  his  last  will  and  tes- 
tament, by  which  he  gave  and  devised  to  his  daughter 
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Frances  0.  Gardner  (one  of  his  children  by  his  first  wife) 
all  the  right,  title  and  interest  which  he  had  in  and  to  the 
said  farm,  and  all  the  right  which  he  had  therein  to  dis- 
pose of  by  will ;  and  directed  that  she  pay  on^  third  of  all 
she  realized  from  it  to  his  wife  Laura,  and  one  third 
thereof  to  their  said  daughter  Phebe  L.  And  he  devised 
and  bequeathed  all  the  residue  of  his  estate,  real  and  per- 
sonal, to  Laura,  and  appointed  her  sole  executrix. 

On  the  18th  of  May,  1861,  Parley  Howlett  died,  leaving 
children  by  his  first  wife  him  surviving. 

After  the  death  of  Parley  Howlett  the  plaintiff  and  de- 
fendant entered  into  a  negotiation,  and  on  the  5th  of 
July,  1861,  they  both  executed  the  following  agreement : 

"It  is  agreed  between  Alfred  A.  Howlett  and  Laura 
Howlett,  as  follows :  Said  Alfred  gives  to  the  said  Laura 
his  note  for  ^1000,  payable  January  1st,  1862,  at  the  Salt 
Springs  Bank,  Syracuse.  He  also  releases  to  her,  and 
allows  her  to  retain  the  cow,  known  and  described  as 
^Nellie,'  on  the  farm  on  which  said  Laura  now  resides, 
in  Onondaga,  and  keep  the  same  for  said  Laura  on  said 
farm,  until  the  1st  of  November  next"  He  agrees  to  give 
her  sundry  articles  of  personal  property,  specifically  men- 
tioned in  the  agreement  And  it  was  further  agreed  that 
the  said  Laura  was  to  have  all  the  furniture  in  the  house, 
which  she  took  there  when  she  married  Parley  Howlett, 
deceased,  and  all  she  had  purchased  since,  and  all  the  ftir- 
niture  in  the  house  except  those  articles  belonging  to,  or 
connected  with  the  dairy,  and  such  other  articles  as  the 
daughters  of  Parley  Howlett,  by  his  first  wife,  might  there- 
after desire,  which  belonged  to  their  mother. 

"  It  is  also  agreed  by  the  parties  hereto,  that  said  Laura 
shall  remain  in  the  house  where  she  now  lives,  and  take 
charge  of  and  superintend  the  business  thereof,  in  tlie  same 
careful  and  prudent  manner  in  which  she  heretofore  has, 
until  the  1st  day  of  November,  1861 ;  and  for  which  serv- 
ices the  said  Alfred  agrees  to  pay  her  the  sum  of  $1.50  per 
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week,  trom  the  18th  day  of  May,  1861,  the  day  on  which 
said  Parley  Howlett,  deceased,  died,  until  the  let  day  of 
November,  1861. 

On  said  let  day  of  November,  1861,  the  said  Alfred 
agrees  to  move  the  said  Laara,  her  goods,  chattels  and 
effects,  except  said  four  cords  of  wood,  at  his  own  expense, 
to  such  place  within  the  connty  as  said  Laura  may  direct 

The  said  Alfred  covenants  and  agrees  to  and  with  said 
Laura  to  pay  and  satisfy  all  the  debts  due  and  owing  by 
his  father  Parley  Howlett,  deceased,  in  his  lifetime,  not 
exceeding  ^1200,  and  to  indemnify  and.  save  harmless  said 
Laura  from  any  or  either  of  them ;  and  from  all  debts  of 
said  Laura,  from  any  or  either  of  them,  and  from  all  debts 
of  said  Parley,  deceased.  The  said  Laura  agrees  to  and 
with  said  Alfred,  and  does  hereby  release  and  assign  to 
him  all  claims  upon  the  estate  of  said  Parley  Howlett,  de- 
ceased, which  she  has  of,  in  and  to  the  estate,  real  and 
personal,  of  said  Parley  Howlett,  deceased,  except  the 
property  above  named,  which  she  is  to  have.  She  also 
agrees  to  renounce  her  right  to  act  as  executrix  of  said 
Parley  Howlett,  deceased,  under  his  will,  .and  consents  that 
the  said  Alfred  be  appointed  administrator  with  the  will 
annexed  of  the  estate  of  said  Parley  Howlett,  deceased." 

At  the  time  of  the  execution  of  the  agreement,  the  de- 
fendant executed  and  delivered  to  the  plaintiff  the  prom- 
issory note  specified  in  it,  and  she  received  and  had  all 
the  personal  property  which  by  the  agreement  was  released 
to  her,  and  all  the  consideration  expressed  therein,  and 
she  renounced  as  executrix,  and  Alfred  A.  Howlett  was 
afterwards  appointed  administrator  of  the  estate  of  his 
father,  with  the  will  annexed. 

The  contract  between  the  defendant  and  his  father,  of 
the  J3th  of  April,  1857,  together  with  their  aforesaid  in- 
dorsement thereon,  was  then  in  the  plaintiff's  hands,  and 
was  not  present  when  the  agreement  of  the  5th  of  July, 
1861,  was  made. 
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Parley  Howlett  left  no  other  real  estate  ;  and  the  pro- 
ceeds  of  all  the  personal  estate  which  he  left  was  $1401, 
over  and  above  that  which  the  plaintiff  received,  and  the 
defendant  as  administrator  paid  and  discharged  debts 
against  the  deceased  to  the  amount  of  $1370. 

On  the  trial,  and  while  the  defendant  was  testifying, 
his  eonnsel  asked  him,  '^  Was  the  $1000  mentioned  in  the 
agreement  (of  July  5th,  1861)  the  $1000  provided  for  in  the 
agreement  of  December  9th,  1869  ?"  This  was  objected 
to  by  the  plaintiff's  counsel,  as  incompetent  and  inadmis- 
sible ;  and  it  was  claimed  that  the  contract  of  July  5th, 
1861,  must  be  deemed  to  contain  the  whole  agreement, 
and  could  not  be  varied  by  parol.  The  referee  overruled 
the  objection,  and  admitted  the  evidence.  The  plaintiff's 
counsel  excepted,  and  the  witness  testified  '^that  he  said 
to  Mr.  Gott,"  (who  was  then  the  counsel  for  the  plaintiff^ 
and  she  being  present,)  '^  the  bond'  is  payable  May  18th 
next;  that  Gott  replied,  *The  difference  is  but  little, 
and  it  can't  make  but  little  difference' to  you ;  Laura  needs 
the  money  to  pay  the  mortgage  on  her  brother's  place ;' 
he  wanted  witness  to  give  his  note  payable  ItTovember  1st ; 
that  she  could  use  it  in  case  she  needed  the  money ;  that 
witness  replied,  *  I  will  give  the  note  payable  the  1st  of 
January,  and  if  I  am  in  a  situation  to  pay  it  November  1st, 
I  will  pay  it,  deducting  the  interest ;'  before  the  witness 
signed  the  note,  he  said  to  Laura  that  he  wanted  to  take 
up  the  bond ;  she  said  she  had  forgotten  to  bring  it  with 
her ;  she  did  not  have  it  with  her ;  Mr.  Gott  said  it  did 
not  make  any  difference ;  that  the  writing  cut  the  bond 
off;  then  I  signed  the  papers  and  gave  the  note ;  I  paid 
the  note  November  19,  1861,  paying  by  a  check  of  that 
date ;  interest  was  deducted ;  the  bond  spoken  of  is  the 
contract  of  December  9th,  1859 ;  at  the  time  I  gave  my 
check,  I  did  not  ask  for  the  old  bond."  Cross-examined: 
*^  At  the  first  interview  nothing  was  done  ;  there  was  some 
wheat  on  the  £Btrm,  and  some  corn ;  don't  know  how  much ; 
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there  were  seven  or  eight  acres  of  oats ;  there  were  300 
bushels  of  oats  at  Belleisle,  which  were  sold ;  I  don't  re- 
member any  one  being  present  at  the  negotiation,  except 
Daniel  F.  Gott;  don't  recollect  of  any  woman  being 
present ;  plaintiff  was  to  take  such  furniture  as  she  took 
there ;  I  made  the  remark  that  I  did  not  think  there  was 
enough  property  to  pay  the  debts ;  I  paid  $900  of  debts, 
besides  that  he  owed  me.  The  inventory  was  made  out 
September  5th,  1861 ;  I  thought  the  cows  were  prized  fair ; 
I  did  not  offer  the  plainti^  $700  to  settle  the  matter ;  have 
no  recollection  of  making  any  offer  at  all ;  all  I  offered  to 
deduct  was  the  interest ;  don't  think  I  took  Gott  out  and 
spoke  to  him;  the  inducement  to  settling  was,  that  she 
might  get  the  $1000  sooner." 

Several  witnesses  testified  to  declarations  of  the  plain- 
tiff, made  in  the  fall  of  the  year  1861,  in  which  she  ad- 
mitted, substantially,  that  the  defendant  had  paid  her  all 
that  was  coming  to  her;  that  he  had  paid  her  the  bond, 
deducting  the  interest  from  the  time  of  payment  until  it 
was  due ;  that  she  was  to  give  up  the  bond  to  him ;  that 
Mr.  Gott  said  the  note  cut  off  the  bond,  and  that  she  did 
not  expect  ever  to  receive  anything  more  from  the  defend- 
ant, unless  he  had  a  mind  to  give  it  to  her. 

This  testimony  was  all  objected  to,  but  admitted,  to 
which  the  plaintiff  excepted )  all  of  which  was  contradicted 
by  the  testimony  given  by  the  plaintiff,  except  that  she 
did  not  deny  that  the  $1000  note  was  given  for  the  $1000 
specified  in  the  bond,  and  she  did  not  testify  that  it  was 
for  the  personal  property. 

It  was  also  proved  by  the  testimony  of  the  defendant, 
that  the  $1000  note  Was  not  given  to  the  plaintiff  for  the 
personal  property.  And  it  was  proved,  and  not  disputed, 
that  the  plaintiff*  subsequently  to  the  5th  of  July,  1861, 
never  made  any  claim  against  the  defendant  for  the  de- 
mand now  in  controversy,  until  the  winter  of  1866-7. 

The  referee  fouud  that  the  giving  of  the  $1000  note, 
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payable  the  2d  of  January,  1862,  and  the  payment  thereof 
in  November,  1861,  was  a  full  payment,  satisfaction  and 
discharge  of  the  sum  of  ^1000  covenanted  to  be  paid  by 
the  indorsement  of  the  9th  of  December,  1859,  and  that  at 
the  time  of  the  commencement  of  the  action  the  defend- 
ant did  not  owe  the  said  ^1000,  or  any  part  of  it.  Judg- 
ment was  entered  for  the  defendant,  and  the  plaintifi' 
appealed. 

Daniel  Pratt^  for  the  appellant. 

Okarles  B.  Sedgwick^  for  the  respondent 

By  the  Gourtj  Fostbb,  J.  The  will  of  Parley  Howlett 
did  not  give  to  the  plaintiff  any  title  or  interest  in  the 
&rm  in  question.  It  only  passed  to  her  the  title  to  the 
personal  estate  after  payment  of  his  debts.  And  it  ap- 
pears that  after  deducting  such  portion  of  it  as  she  received 
under  the  agreement  of  July  5th,  1861,  the  whole  residue, 
after  debts  were  paid,  was  $31 ;  so  that  she  actually  received 
(less  $31)  the  whole  of  that  residue.  And  she  received 
from  the  defendant  a  much  larger  amount  than  that,  in 
wood  and  products  from  the  farm,  raised  and  produced 
after  the  death  of  her  husband. 

She  not  only  had  no  title  or  interest  in  the  farm,  but 
she  had  no  interest  in  any  equity  of  redemption  therein ; 
and  Parley  Howlett  had  no  such  equity.  As  between  him 
and  Alfred  Howlett  the  agreement  of  April  18th,  1857,  was 
not  a  mortgage. 

By  the  deed  of  January  14th,  1857,  he  conveyed  the  fee 
to  the  defendant,  and  the  instrument  of  April  13th  recited 
that  ^Ifred  executed  it  "  because  he  (Alfred)  was  disposed 
to  make  a  suitable  provision  for  his  father,  and  for  his 
brothers  and  sisters  of  the  whole  blood,^'  And  as  will  be  seen 
by  the  terms  of  it,  the  right  of  Parley  Howlett  was  thereby 
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limited  to  the  use  of  it  in  a  proper  manner  during  his  life, 
with  liberty,  if  he  chose,  to  pay  the  interest  on  the  $8500 
to  prevent  accumulation,  and  to  declare  by  his  will,  in 
what  proportions  Alfred  A,  should  deed  it  to  his  children 
by  his  first  wife,  upon  receiving  from  them  their  proper 
shares  of  the  payments  with  which  that  agreement  charged 
it.  But  he  had  no  right  at  any  time  during  his  life,  upon 
the  tender  of  such  sum,  to  require  a  conveyance  of  the 
farm,  or  any  portion  of  it,  to  himself  or  to  any  other  per- 
son. And  it  was  only  by  the  mutual  agreement  between 
him  and  Alfred,  that  the  provision  for  the  JIOOO,  which 
was  made  for  the  plaintiff^  could  be  charged  upon  it  The 
only  equity  of  redemption,  therefore,  or  rather  right  to 
require  a  conveyance  from  Alfred,  was  vested  in  his 
brothers  and  sisters  of  the  full  blood,  to  be  exercised  only 
after  the  death  of  the  father.  And  if  those  brothers  and 
sisters  had  died  before  the  death  of  Parley,  the  absolute 
and  unconditional  title  would  have  belonged  to  Alfred, 
and  no  will  or  appointment  of  Parley  Howlett  could  have 
prevented  it.  It  follows,  necessarily,  that  so  much  of  the 
will  as  purported  to  give  any  interest  in  the  farm,  either 
to  the  plaintifi'  or  her  daughter  Phebe,  was  inoperative. 
So,  too,  if  Parley  had  made  no  will,  the  rights  of  the  plain- 
tiflf  and  her  daughter  would  have  been  the  same,  and  at 
his  death  the  whole  farm  would  have  vested  absolutely  in 
the  defendant,  or  in  his  full  brothers  and  sisters,  in  equal 
proportions,  on  payment  to  him  by  them  of  their  respective 
shares ;  and  whether  in  him  or  them,  it  is,  so  far  as  this 
case  is  concerned,  wholly  immaterial  tonnquire;  it  being 
enough  that  the  plaintiff  would  have  had  no  right  in  it 

Of  course  the  plaintiff  had  no  right  to  the  possession  of 
the  farm  after  her  husband's  death,  which  would  fprm  a 
legal  consideration  for  the  giving  of  the  $1000  note. 

We  are  to  assume  that  the  parties  were  aware  of  their 
legal  rights,  for  such  is  the  legal  presumption ;  and  the 
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proof  does  not  disclose  any  legal  right  on  her  part,  except 
to  the  residue  of  the  personal  estate  which  she  was  entitled 
to  under  the  will,  and  her  claim  under  the  indorsement  of 
December  9th,  1859. 

The  question  then  is,  whether  the  parol  proof  that  the 
$1000  note  was  given  for  the  $1()00  mentioned  in  the 
agreement  of  December  9th,  1859,  or  that  was  included  in 
the  claims  released,  and  assigned  by  the  plaintiff,  was 
competent 

There  is  no  doubt  that  a  written  agreement,  such  as  that 
between  the  plaintiff  and  defendant,  cannot  be  contradict- 
ed and  made  to  include  demands  which  its  terms  exclude, 
Ab  a  general  rule  nothing  can  be  added  to  the  subjects 
contracted  for,  by  parol  proof,  which  extends  the  contract 
beyond  the  subjects  specified  in  it  So  too  when  subjects 
are  specifically  stated  in  the  contract,  and  they  are  assign- 
ed or  released,  and  there  is  added  thereto  a  general  release 
or  assignment  of  all  other  claims,  demands  or  property. 
As  a  general  rule,  it  will  be  held  that  the  general  words 
do  not  enlarge  the  scope  and  effect  of  the  instrument ;  but 
that  it  operates  only  upon  the  subjects  specifically  stated 
in  it.     These  questions  are  pretty  familiar. 

It  is  alao  the  rule  that  an  assignment  or  release  which 
is  general  in  its  terms,  applies  to  all  claims,  demands  or 
property,  which  come  within  its  general  language;  and 
this  rule  has  but  few  if  any  exceptions. 

The  language  of  the  clause'  in  question  is,  ^^  the  said 
Laura  agrees  to  and  with  said  Alfred,  and  does  hereby 
release  and  assign  to  him  all  claims  upon  the  estate  of  said 
Parley  Howlett,  deceased,  which  she  has,  of,  in  or  to  the 
estate,  real  and  personal,  of  said  Parley  Howlett,  deceased, 
except  the  property  above  named,  which  she  is  to  have." 
And  this  is  all  the  agreement  on  her  part,  except  that  she 
will  renounce  the  executorship.  There  is,  therefore,  no 
limitation  of  the  claims  assigned  and  released  by  her,  ex* 
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cept  that  they  are  such  as  she  has  against  the  estate  (either 
real  or  pers  Dal)  of  the  deceased 

Now  the  question  is  not  whether  the  parties  in  framing 
the  contract  have  used  words  which  are  apt  or  most  appro- 
priate ;  or  whether  they  egress  correctly  their  meaning. 
For  when  the  language  is  ambiguous,  they  will  be  allowed 
to  prove  what  was  intended.  Nor  is  it  material  that  what 
the  parties  agreed  for^  were  really  claims  or  demands  against 
the  estate  ;  provided  it  appears  that  at  the  time  of  making 
the  instrument,  and  in  the  instrument  itself,  they  were 
called  and  understood  to  be  such.  As  where  a  convey- 
ance misdescribes  the  property  intended  to  be  granted  or 
sold,  either  as  to  its  location,  or  by  a  misdescription  of  the 
name  of  the  grantee,  the  party  interested  will  be  allowed 
to  show  the  misdescription,  by  proving  that  the  grantor 
had  no  land  situate  in  the  place  stated  in  the  deed,  but 
had  just  such  as  the  deed  described  in  another  place ;  or 
by  showing  that  the  claimant  was  the  person  intended  as 
grantee,  devisee  or  legatee  in  the  instrument  in  question ; 
and  this  although  the  proof  is  in  some  respects  in  direct 
conflict  with  the  language  of  the  instrument. 

It  is  also  a  rule  of  construction,  that  all  the  language 
of  the  instrument  applicable  to  the  question  in  issue  shall 
have  effect,  if  possible,  without  doing  violence  to  it  The 
plaintiff,  as  I  have  said,  had  no  legal  claim  to  anything 
more  than.the  residue  of  the  personal  estate ;  nor  does  it 
appear  that  at  or  before  the  5th  of  July,  1866,  she  made  any 
claim  for  anything  else.  And  yet  she  assigns  and  releases 
to  the  defendant  all  her  claims  upon  the  estate  rial  and 
personal,  excepting  the  personal  property  therein  specified. 

Now,  why  release  claims  upon  the  real  estate  if  it  was 
not  intended  to  include  the  $1000  in  question.  That  was 
all  the  claim  she  had,  in  any  way  relating  to  his  real  estate ; 
and  if  that  claim  was  not  intended^  those  words  were  en- 
tirely superfluous. 
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The  objection  to  this  is,  why  did  they  not  then  specify 
that  claim  clearly,  so  as  to  leave  no  doubt  of  its  being  in- 
tended. But  it  might  as  well  be  asked,  why  has  there  ever 
been  a  latent  ambiguity  in  a  written  instrument,  where  the 
parties  might  have,  if  they  chose,  expressed  clearly  their 
intent  It  is  enough  to  say  that  the  words  used  are  general, 
and  the  true  question  is,  may  they  not  have  been  intended 
to  include  the  $1000  claim,  by  the  language  used;*  and  if 
they  might,  without  doing  violence  to  the  words  used,  the 
extraneous  evidence  may  be  given,  to  apply  the  ambiguous 
words  to  their  true  subject  or  subjects.  I  think  it  was 
competent  to  prove  what  was  admitted,  in  order  to  aid  in 
the  construction  of  the  instrument.  That  although  that 
claim  of  $1000  was  not  strictly  in  a  legal  sense  a  claim 
upon  the  estate,  yet  that  as  its  ultimate  liquidation  or  re- 
imbursement was  to  come  from  the  proceeds  of  that  farm, 
the  parties  treated  it  as  a  claim  upon  the  real  estate,  and 
had  reference  to  it  in  the  language  which  they  used,  and 
that  no  contradiction  or  enlargement  of  the  scope  of  the 
release  was  produced,  or  any  violence  done  to  its  language, 
by  showing  that  in  fact  the  parties  intended  to  include  the 
$1000  claim. 

The  declarations  of  the  plaintiff,  frequently  repeated, 
late  in  that  fall,  after  the  note  was  paid  up,  and  her  sub- 
sequent conduct,  till  a  short  time  before  the  suit  was  com- 
menced, strongly  corroborate  the  oral  testimony  on  the 
part  of  the  defendant,  that  the  intent  of  the  instrument 
was  to  convey  to  him  the  claim  of  $1000  against  the  estate 
without  further  payment  to  her  than  the  payment  of  the 
note. 

And  all  this  proof  I  think  was  competent,  under  the 
principles  above  laid  down. 

So  far  as  there  was  conflict  in  the  parol  evidence,  the 
referee  was  the  proper  person  to  decide  it,  and  there  is 
nothing  }n  the  case  which  would  authorize  us  to  reverse 
such  decisiop.     Op  the  contrary,  the  weight  of  evidence 
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appears  to  be  decidedly  in  favor  of  the  conclasion  to  which 
he  arrived.    And  upon  the  whole  case  it  appears  that  as 
between  the  defendant  and  plaintiff,  the  latter  has  received 
all  to  which  she  was  equitably  entitled. 
The  judgment  should  be  affirmed. 

[OvoNDAGA  Gbnbbal  Tbrm,  October  6,  1868.    Fotlert  MMm  and  Mupm, 
Justices.] 


•  •• 


Davis  t;^.  Lambertson  and  others. 

As  well  before  as  smce  the  Code,  a  party  was  at  liberty-  to  commenoe  a  suit  in 
equity,  and  in  the  same  action  to  claim  not  only  an  ultimate  and  complete 
redress  for  the  injury  alleged,  but  also  the  damages  which  he  had  sustained; 
not  merely  to  the  time  of  the  commencement  of  the  action,  as  at  law,  bat 
down  to  the  trial  and  disposition  of  the  case.    Fer  Fobtbb,  J. 

A  court  of  equity  has  cognizance  of  an  action  brought  to  restrain  the  conunia- 
sion  of  a  nuisance,  whereby  an  individual  is  injured,  and  to  compel  the  dis- 
continuance of  it,  where  it  has  been  committed ;  and  to  a  considerable  extent 
the  suppression  of  it  is  in  the  discretion  of  the  court,  in  yiew  of  all  the  circum- 
stances of  the  case.  And  in  such  cases  the  court  has  not  only  jurisdiction 
in  regard  to  prohibiting  or  preventing  the  continuance  of  it,  but  it  can  award 
damages  in  the  meantime ;  and  the  trial  of  the  question  of  damages  can  be  had 
at  the  same  time  when  the  other  questions  involved  in  the  case  are  litigated. 

The  discretion  to  be  exercised  in  such  cases  is  not  however  an  unregulated 
discretion,  but  is  to  be  exercised  according  to  the  rules  of  law  applicable  to 
each  particular  case. 

A  court  of  equity  has  jurisdiction,  and  should  grant  a  perpetual  injunctions 
when  it  is  established  by  a  trial  that  the  defendant  has  created  a  private 
nuisance,  to  the  serious  injury  of  the  plaintiff,  where  that  nuisance  is  perma- 
nent in  its  character,  so  that  the  ii^jury  continues ;  where  complete  and  ample 
remuneration  cannot  be  awarded  in  damages;  or  where  the  court  can  see 
that  to  obtain  complete  and  ultimate  redress  at  law  several  suits  may  be- 
come necessary ;  or  where  the  ii\jury  is  otherwise  irreparable. 

It  is  enough  that  it  be  such  an  injury  as  from  its  nature  is  not  susceptible  of 
being  adequately  compensated  by  damages  at  law ;  or  such  as  fh>m  its  con- 
tinuance, or  permanent  mischief,  must  occasion  a  constantly  recurring  griev- 
ance, which  cannot  be  otherwise  prevented  but  by  iiijunction. 

An  action  by  the  owner  of  land  upon  which  there  is  a  durable  stream  of  water, 
to  restrain  the  owners  of  a  cheese  factory,  situated  higher  up  on  the  stream, 
from  pollutmg  the  water  and  rendering  it  unfit  for  use,  by  filth  from  their 
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hogpens,  Ac,  and  from  caosiiig  an  offensive  stench  in  the  air,  which  renders 
the  occnpaUon  of  the  plaintiff's  dwelling  house  uncomfortable,  and  for 
damages,  is  an  equitaiU  actionj  where  it  appears  clearly  that  the  acts  of  the 
defendants  created  and  continued  a  nuisance  which  in  its  character  was  a 
continuing  nuisance,  and  was  intended  to  be,  and  was,  permanent;  it  being 
a  case  where  there  is  no  possibility  of  recovering,  at  law,  in  one  or  any  num- 
ber of  actions,  the  pecuniary  damages  which  the  plaintiff  has  sustained,  and 
is  likely  to  sustain,  from  its  continuance. 
And  where,  in  such  an  action,  the  referee  finds  that  the  corruption  of  the  water 
by  the  defendants  was  a  nuisance,  and  that  the  plaintiff  has  sustained  dam- 
ages thereby,  to  a  specified  amount,  and  orders  Judgment  in  his  &vor  for 
that  sum,  but  refuses  to  grant  a  perpetual  ii\junctlon,  neither  party  is  en- 
titled to  eottt  as  against  the  other,  upon  the  a<\ju8tment  of  costs  by  the  dork, 

APPEAL  from  an  order  of  the  special  term,  setting  aside 
an  adjustment  of  costs  by  the  clerk  of  this  court,  in 
favor  of  the  defendants. 

The  plaintiff  complained  that  for  several  years  he  had 
been  the  owner  of  a  lot  of  land  of  about  eighteen  acres, 
with  a  dwelling  house  thereon  in  which  he  lived,  which 
land  had  a  small  stream  running  through  it,  which  was 
durable,  and  of  good,  pure,  wholesomewater ;  at  which  his 
horses  and  cattle  were  accustomed  at  all  times  to  drink. 
That  the  defendants,  some  years  thereafter,  and  in  the 
spring  of  1864,  erected  a  cheese  £EU5tory  near  the  stream 
and  higher  up  thereon,  at  a  point  near  the  plaintiff's  upper 
line.  That  they  manufactured  cheese  at  the  factory,  and 
continued  to  do  so  when  the  action  was  commenced,  using 
the  milk  of  from  900  to  1100  cows  for  that  purpose ;  that 
they  erected  hogpens,  in  which  they  kept  from  150  to  200 
hogs,  which  were  fed  from  the  whey  produced  from  such 
manufiacture  of  cheese.  That  the  pens  were  built  near  the 
stream,  and  by  artificial  drains  all  the  filth  from  the  pens 
was  turned  into  the  stream  above  the  plaintiff's  land. 
That  they  also  erected  a  privy  over  the  stream,  and  they 
suffered  dei^d  hogs  and  pigs  to  lie  near  the  stream,  and 
the  filth  of  such  hogs  and  pigs  and  of  the  privy  were  turn- 
ed into  and  ran,  together  with  the  whey  from  the  factory^ 
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down  the  stream,  on  to  and  across  the  plaintiff's  land,  and 
rendered  the  water  of  the  stream  filthy  and  nnwholeaome 
for  the  use  of  his  horses  and  oattle,  which  he  was  accus- 
tomed to  pasture  on  said  land.  That  his  cows  were  made 
sick  and  their  milk  and  the  butter  made  therefrom  were 
unwholesome  and  of  bad  sn^ell  and  taste.  That  his  horses 
would  not  drink  of  the  water,  and  that  he  was  compelled 
at  great  expense  to  procure  water  for  and  to  water  them 
elsewhere.  That  the  filth  from  the  cheese  factory,  hog- 
pens and  privy,  and  from  the  dead  hogs  and  pigs,  pro- 
duced a  stench  which  rendered  it  uncomfortable  for  the 
plaintiff  and  his  family  to  live  in  the  house  upon  his  said 
premises.  And  that  the  water  of  the  stream,  on  the 
plaintiff's  land,  was  not  only  unfit  for  the  use  of  his  cattle 
and  horses,  but  unfit  for  any  use  by  him,  and  that  by 
reason  of  the  continued  wrongful  acts  of  the  defendants, 
he  had  not  been  able  to  use  the  said  lands  or  to  keep  stock 
thereon,  as  he  had  been  accustomed  to  do.  And  he  de- 
manded judgment  for  the  recovery  of  the  damages,  with 
costs  of  the  action ;  and  that  the  defendants  be  restrained 
by  the  order  of  the  court  from  continuing  the  several 
wrongful  acts  and  damages  alleged  in  the  complaint,  and 
from  in  any  way  fouling  and  rendering  impure  the  stream. 
The  complaint  also  contained  a  demand  for  further  relief 

The  answer  contained  a  general  denial  only. 

The  action  was  tried  before  a  referee,  and  on  the  trial 
the  right  of  the  plaintiff  was  not  controverted,  except  as  to 
the  extent  of  the  acts  of  the  defendants  and  the  exteut  and 
kinds  of  injury  which  the  plaintiff  had  thereby  sustained. 

The  referee  found  all  the  facts  alleged  in  the  complaint, 
except  that  in  regard  to  the  offensive  stench  at  the  house 
of  the  plaintiflThe  found  that  it  had  occurred  but  in  a  very 
few  instances;  that  the  oattle  of  the  plaintiff  were  not 
made  sick  from  drinking  the  water  of  the  stream ;  and  that 
the  butter  and  milk  of  the  cows  were  not  rendered  un- 
wholesome thereby. 
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The  referee  found,  as  conclusion  of  law,  that  the  cor- 
ruption of  the  water  of  the  stream  by  the  defendants  was 
a  nuisance,  and  that  the  plaintiff  had  sustained  injury 
thereby.  That  the  injury  sustained  might  be  compensated 
in  damages,  and  that  the  plaintiff  was  not,  at  the  time, 
entitled  to  a  perpetual  injunction ;  and  he  ordered  judg- 
ment in  favor  of  the  plaintiff,  declaring  that  the  defend- 
ants corrupted  the  water  of  the  said  stream  by  discharging 
into  the  same  the  lilth  from  said  factory  and  the  hogpens 
belonging  thereto.  That  the  plaintiff  has  sustained  dam- 
ages thereby  to  the  sum  of  $3250;  and  that  ^^  if  this  is  to 
be  considered  as  an  equitable  action,  then  each  party  is  tp 
pay  his  own  costs,  except  that  each  party  is  to  pay  one 
half  of  the  fees  of  the  referee.  The  plaintiff  is  to  be  at 
liberty  to  renew  his  application  for  an  injunction  when  so 
advised." 

The  clerk  of  the  court,  upon  application,  allowed  and 
acyusted  costs  in  favor  of  the  defendant  The  plaintiff 
appealed  from  the  adjustment  to  the- special  term,  where 
an  order  was  made  setting  aside  the  adjustment,  upon  the 
ground  that  the  action  was  an  equitable  one,  and  that 
therefore  neither  party,  under  the  findings  and  report  of 
the  referee,  was  entitled  to  costs  against  the  other.  From 
which  order  of  the  special  term  the  defendauts  appealed. 

George  A.  Harding^  for  the  plaintiff. 

Robert  JEarl,  for  the  defendants. 

By  the  Oourty  Foster,  J.  I  have  no  doubt  that  this  was 
an  equity  action,  and  that  it  continued  to  be  so,  to  the 
final  determination  made  of  it  by  the  referee.  As  well 
before  as  since  the  Code,  a  party  was  at  liberty  to  com- 
mence a  suit  in  equity,  and  ia  th^  same  action  to  claim  not 
only  ultimate  and  complete  redress  for  the  injury  alleged^ 
but  also  the  damages  which  be  h^A  sustained;  not  merely 
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to  the  time  of  the  commencement  of  the  action,  as  at  law, 
bat  down  to  the  trial  and  disposition  of  the  cause. 

There  can  be  no  question  that  a  court  of  equity  has  cog- 
nizance of  an  action  brought  to  restrain  the  commission 
of  a  nuisance,  whereby  an  individual  is  injured,  and  to 
compel  the  discontinuance  of  it,  where  it  has  been  com- 
mitted ;  and  that  to  a  considerable  extent,  the  suppression 
of  it  is  in  the  discretion  of  the  court,  in  view  of  all  the 
circumstances  of  the  case.  And  in  stich  c<ises  the  court  has 
not  only  jurisdiction  in  regard  to  prohibiting  or  prevent- 
ing the  continuance  of  it,  but  it  can  award  damages  in  the 
meantime,  and  the  trial  of  the  question  of  damages  can  be 
had  at  the  time  when  the  other  questions  involved  in  the 
case  are  litigated. 

The  discretion  to  be  exercised  in  such  cases  is  not,  how- 
ever, an  unregulated  discretion,  but  is  to  be  exercised 
according  to  the  rules  of  law  applicable  to  each  particular 
case. 

The  question  before  us  on  this  appeal  is  not  whether 
upon  such  a  complaint  as  this,  a  judge  or  a  court  would 
order  a  preliminary  injunction  to  issue ;  for  that,  to  a  much 
larger  extent,  rests  in  the  discretion  of  the  officer  to  whom 
the  application  is  made,  than  is  the  case  after  the  cause  has 
heen  tried  and  the  rights  of  the  parties  are  judicially  ascer- 
tained. On  the  preliminary  application  the  judge  may 
require,  in  many  cases,  that  the  rights  of  the  plaintiff  shall 
be  first  settled  by  an  action  at  law ;  or  he  may  find,  where  no 
previous  trial  at  law  is  necessary,  that  the  consequences  of 
granting  the  preliminary  injunction  may  be  of  much  greater 
damage  to  the  defendant  than  the  injury  alleged  is  to  the 
plaintiff,  and  for  that  reason  he  may  decline  to  interfere  be- 
fore the  trial ;  or  he  may  find  the  cause  of  complaint  very 
trifling,  or  only  temporary,  or  of  such  a  nature  that  complete 
and  adequate  compensation  can  be  recovered  at  law,  or  that 
one  suit  at  law  may  furnish  an  adequate  compensation  to 


ONONDAGA— OCTOBER,  186a  485 

Davis  r.  Lambertson. 

the  plaintiff  and  therefore  decline  to  interfere  between  the 
parties. 

Bat  a  conrt  of  eqnity  has  jnrisdiction  and  should  grant  a 
perpetual  injunction,  when  it  is  established,  by  a  trial, 
that  the  defendant  has  created  a  private  nuisance  to  the 
serious  injury  of  the  plaintiff,  where  that  nuisance  is 
permanent  in  its  character,  so  that  the  injury  contin- 
ues ;  where  complete  and  ample  remuneration  cannot  be 
awarded  in  damages ;  or  where  the  court  can  see  that  to 
obtain  complete  and  ultimate  redress  at  law^  several  suits 
may  become  necessary;  or  where  the  injury  is  otherwise 
irreparable. 

It  is  enough  that  it  ^^be  such,  an  injury  as  from  its  na- 
ture is  not  susceptible  of  being  adequately  compensated 
by  damages  at  law,  or  such  as  from  its  continuance,  or 
permanent  mischief,  must  occasion  a  constantly  recurring 
grievance,  which  cannot  be  otherwise  prevented  but  by 
injunction."  (Fishmongers'  Co.  v.  Hast  India  Co.y  1  Dick. 
163,  164.  Attamej/'O-eneral  v.  Nicholj  16  Fes.  342,  343.) 
So  though  every  common  trespass  is  not  a  foundation  for 
an  injunction,  where  it  is  only  contingent  and  temporary; 
yet  if  it  continues  so  long  as  to  become  a  nuisance,  in  such 
a  case  the  court  will  interfere  and  grant  an  injunction  to 
restrain  the  person  from  committing  it.  (3  Atk.  21.) 
And  the  court  has  jurisdiction  to  grant  an  injunction, 
where  it  is  necessary  to  prevent  a  multiplicity  of  siiits, 
although  the  defendant  may  be  sued  at  law.  (Mohawk  and 
Hudson  Railroad  Co,  v.  Artcher^  6  Paige^  83.  Williams  v. 
N.  Y.  Central  BaUroad  Co.,  16  If,  T.  Rep,  111,  perSelden,  J,) 

In  this  case  it  appears,  clearly,  that  the  acts  of  the  de- 
fendants created  and  continued  a  nuisance.  In  its  charac- 
ter it  was  a  continuing  nuisance,  and  it  wiy^  intended  to 
be  and  was  permanent  It  was  of  considerable  pecuniary 
damage  to  the  plaintiff,  and  prevented  the  use  by  him  of 
the  water  of  the  stream,  and  consequently  the  use  of  his 
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landy  as  he  l^ad  been  accustomed  to,  and  had  the  right  to 
use  it 

It  was  sometimes  offensive  to  himself  and  family  at  the 
house  where  they  resided.  It  was  clearly  a  case  where 
there  was  no  possibility  at  law  of  recovering,  in  any  one,  or 
even  a  dozen  actions,  the  pecuniary  damages  which  the 
plaintiff  had  sustained,  and  was  likely  to  sustain,  from  its 
continuance;  and,  in  my  judgment,  it  was  not  a  case 
where  the  actual  damages,  even  for  the  time  that  was 
passed,  could  be  or  were  accurately  ascertained.  I  am 
aware  that  the  referee  found  that  damages,  up  to  that  time, 
could  be  ascertiained  and  compensation  made  therefor,  and 
he  attempted  to  make  such  compensation,  but  the  reading 
of  his  opinion  will  show  that  he  did  no  more  than  to  ap- 
proximate the  true  amount ;  and  it  would  seem  from  his 
opinion  that  the  main  ground  for  his  denial,  for  the  time 
being,  of  the  injunction,  was  the  great  injury  which  the 
defendants  would  sustain  by  the  consequent  virtual  destruc- 
tion of  the  extensive  cheese  factory  which  they  had  erected. 
And  while  he  denied  the  injunction  then,  he  held  that 
question  in  reserve,  and  authorized  by  the  judgment  which 
he  ordered,  a  renewal  of  the  application  therefor,  if  the 
plaintiff  should  thereafter  be  advised  so  to  do.  It  is  of  no 
consequence  to  examine  the  correctness  of  the  decision 
.any  further  than  that  it  is  material  to  inquire  whether  this 
was  an  equity  action  when  it  was  determined  by  the  ref- 
eree; but  it  is  of  some  importance,  in  that  respect,  to 
ascertain  whether  there  was  any  such  reason  for  great 
damage  to  the  defendants,  consequent  upon  the  granting 
the  injunction  as  asked  for.  It  was  not  asked  that  their 
manufactory  should  be  destroyed,  but  that  their  privy 
should  not  be  allowed  to  stand  over  the  stream ;  that  they 
should  not  have  artificial  drains  from  their  hogpens  to  the 
stream ;  that  their  dead  hogs  and  pigs  should  not  be  so 
exposed  as  to  contaminate  it;  and  that  their  hogpens 
should  be  so  located  and  so  managed,  and  their  surplus 
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whey  80  disposed  of,  as  not  to  pollute  the  stream.  All 
this  could  probably  be  done  without  any  very  great  ex- 
pense, and  without  any  real  injury  to  their  manufactory. 
But  at  all  events  the  law  does  not  allow  one  to  appropri- 
ate or  injure  the  property  of  another  permanently,  offens- 
ively and  annoyingly,  and  permit  him  also  to  compel  the 
plaintiff  to  seek  redress  in  successive  suits  at  law ;  especi- 
ally when  it  is  so  difficult,  as  in  this  case,  to  give  any 
exact  proof  of  the  actual  damages. 

It  doe&  not  allow  the  property  of  one  man  to  be  taken  for 
the  use  of  any  other  person  or  association,  except  in  the 
cases  prescribed  by  the  constitution,  either  with  or  with- 
out compensation,  and  I  can  see  no  difference  between 
allowing  the  taking  of  it  against  his  consent,  or  allowing 
another  to  use  his  own  property  in  such  a  manner  as  to 
pollute  it,  and  seriously  impsdr  its  value  and  use.  In  short, 
exact  justice  can  only  be  done  by  the  courts,  in  such  cases, 
where  they  restore  the  injured  party,  so  far  as  they  can,  to 
the  rights  of  which  he  has  been  deprived.  It  would  seem, 
also,  from  the  opinion  of  the  referee,  that  he  supposed  the 
judgment  which  he  then  pronounced  would  induce  the  de- 
fendants thereafter  to  discontinue  the  nuisance ;  because 
he  says,  in  substance,  that  if  it  was  continued  in  the  gross 
manner  that  it  had  been,  it  would  call  for  the  exercise  of 
the  restraining  power  of  the  court  And  yet  it  does  not 
seem  so  clear  to  me  that  an  association,  powerful  as  the 
defendants  must  be,  and  who  have  litigated  the  action 
with  the  determination  evinced  by  them,  will  be  very 
likely  to  discontinue  the  nuisance,  while  the  plaintiff  is 
left  to  such  further  redress  as  he  has  already  had  adjudged 
to  him,  and  which,  in  the  aspect  most  favorable  to  him, 
charges  him  with  costs  equal  to  those  incurred  by  all  the 
defendants,  and  being  in  amount  some  five  to  ten  times  as 
much  as  the  damages  reported  in  his  favor. 

I  have  said  that  the  court  has  reserved  the  right  to  the 
plaintiff,  if  need  be,  hereafter  to  apply,  in  this  action,  for 
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an  injanction.  The  referee  could  not  have  meant  to  re* 
Berve  the  right  to  the  plaintiff  to  bring  a  new  suit  for  the 
continuance  of  the  nuisance ;  for,  in  the  first  place,  no  such 
reservation  could  be  necessary,  and  in  the  second  place, 
the  couBt  has  no  power  to  deny  it ;  and  if  the  plaintiff 
were  compelled  to  resort  to  another  action,  he  would  be 
no  nearer,  upon  the  principles  assumed,  of  his  complete  re- 
dress, than  he  was  upon  the  first  trial,  for  it  would  be 
quite  as  easy,  on  the  second  trial,  to  prove  the  true  amount 
of  his  pecuniary  damages,  as  it  was  before ;  and  the  prob- 
ability that  the  injury  was  a  permanent  one,  would  be  no 
stronger  than  before ;  and  there  would  be  no  more  reason 
why  he  should  not,  as  before,  be  turned  out  of  court,  with 
his  injuries  largely  increased  by  the  costs  and  expenses  of 
the  suit,  and  if  the  order  appealed  from  is  set  aside,  to  be 
charged  also  with  the  costs  of  the  defendants. 

The  principles  invoked  by  the  plaintiff  when  he  brought 
the  action  are  not  novel,  but  to  a  large  extent  find  an  anal* 
ogy  in  the  action  of  ejectment  at  law. 

If  one  trespasses  on  the  lands  of  another,  and  the  tres- 
pass continues  so  that  he  holds  possession  of  it,  the  action 
of  ejectment  will  lie ;  and  it  is  no  answer  to  it,  when  the 
right  of  the  plaintiff  is  clear,  however  damaging  it  may 
be  to  the  defendant  to  give  up  his  wrongful  possession, 
that  the  law  can  afford  ample  pecuniary  compensation  in 
an  action  of  trespass.  The  plaintiff  has  his  election  which 
action  he  will  bring,  and  the  courts  will  not  elect  for  him 
which  he  shall  prosecute,  or  turn  his  action  of  ejectment, 
on  the  trial,  into  that  of  trespass. 

Now,  what  the  law  will  do,  in  a' case  of  clear  legal  right, 
equity  will  also  do,  in  an  analogous  case,  where  the  alleged 
wrongdoer  has  no  legal  title,  or  equity,  to  interpose.  And 
I  can  perceive  no  good  reason  why  equity  should  not  restore 
one  to  his  property,  in  its  former  good  condition,  where  it 
has  been  injured,  and  is  being  injured  by  the  direct  acts 
of  another ;  and  where  his  damages,  for  the  injury,  cannot 
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be  accurately  asc^rtame<l  by  a  court,  quite  as  effectually  as 
the  law,  in  a  thousand  instances,  restores  its  possession  in 
cases  where  there  is  no  doubt  that  ample  and  exact  dam- 
ages could  be  recovered  for  the  trespass.  And  this  anal- 
ogous rule  at  law  not  Only  includes  iiiguries  to  lands,  but 
all  conversions  of  specific  articles  of  personal  property, 
and  enables  the  real  owner  to  repossess  himself  of  the 
properly  of  which  he  has  been  improperly  deprived.  It 
will  never  do  to  allow  one  party  either  to  take  possession 
of,  or  to  pollute,  the  property  of  another  by  casting  offens- 
ive substances  upon  it,  and  in  a  manner  to  show  that  it  is 
intended  to  continue  it  permanently,  and  then  only  allow 
the  injured  party  the  liberty  to  sue  in  a  justice's  court.  It 
is  the  duty  of  the  court,  in  such  a  case,  to  effectually 
protect  him,  and  to  restore  him  to  what  he  has  lost  by  the 
wrongful  act  or  acts.  In  the  case  before  us,  there  was  no 
pretended  claim  of  right,  either  legal  or  equitable,  for  the 
defendants  to  commit  the  acts  complained  of.  And  the 
only  error,  as  I  think,  which  the  referee  committed,  was 
in  withholding  the  perpetual  injunction  prayed  for.  I  re- 
peat, I  have  no  doubt  that  this  was  and  continued  to  be 
an  equity  action ;  and  the  fact  that  the  relief  asked  for 
was  not  granted,  does  not  change  its  nature. 

It  very  frequently  happens  that  in  an  equity  action  the 
plaintiff  Mis  entirely,  and  yet  the  circumstances  of  the 
case  are  such  that  the  court  awards  costs  to  neither  party ; 
and  in  the  most  favorable  view  of  this  case,  in  behalf  of 
the  defendants,  which  I  can  take  of  it,  that  is  all  that  they 
can  claim  here. 

The  order  of  the  special  term  should  be  affirmed,  with 
costs. 

[Ohovdaga  Gbvbb^  Tbbm,  October  6,  1868.  Fotteff  MulUn  and  Morgan^ 
JoBtioes.] 
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SiMBON  LowENTHALL,  President  of  the  Society  of  Concord, 

V8.   MiEB  WiSBMAN.     ^ 

In  the  abeence  of  any  Btatnte  authorizing  actions  in  fitvor  of  a  religiooa  corpo- 
ration to  be  brought  in  the  name  of  its  president,  the  president  of  such  a 
corporation  cannot  sue  upon  a  claim  in  its  favor,  in  his  own  name. 

The  designating  himself  as  the  president  of  the  society  will  not  aid  him ;  it 
being  well  settled  that  such  an  addition  is  a  mere  description  of  the  person. 

APPEAL  by  the  defendant  from  a  judgment  of  the 
Onondaga  county  court,  upon  exceptions  to  the  rulings 
of  the  county  judge.  The  material  facts  are  stated  in  the 
opinion. 

Daniel  Prattj  foe  the  appellant. 

Wm.  C.  BugeTy  for  the  respondent. 

Bff  the  Gaurtj  Foster,  J.  It  is  not  denied  that  "The 
Society  of  Concord  "  was  duly  incorporated  for  religious 
purposes,  and  was  located  at  Syracuse.  On  the  15th  day  of 
March,  1859,  the  corporation,  by  its  corporate  name  of"  The 
Society  of  Concord,"  upon  the  payment  to  it  of  $25,  which 
was  acknowledged,  conveyed  to  the  defendant  two  seats  in 
its  church,  for  the  use  of  himself  and  wife,  subject  to  8ev-> 
eral  conditions,  one  of  which  was  that  he  should  pay  quar- 
ter yearly  on  the  first  of  January,.  April,  July  and  October 
in  every  year,  all  the  taxes  and  assessments,  which  should 
be  taxed  or  assessed  upon  the. said  seats;  which  convey- 
ance was  signed  by  the  president  and  secretary  t>f  the  cor- 
poration, as  such  officers,  and  was  under  the  seal  of  the 
corporation.  The  defendant  continued  to  occupy  the  seat 
until  January  1867,  when  he  was  expelled  from  the  society 
for  nonpayment  of  the  taxes  on  the  seats.  He  had  con* 
tinned  to  pay  taxes  and  assessments  u^il  some  time  in 
November,  1866.  After  November,  1866,  he  did  not  at- 
tend the  meetings  of  the  society.  '  The  plaintiff  became 
the  president  of  the  corporation  on  the  first  of  April,  1867, 
and  continued  such  for  one  year,  and  on  the  11th  of  May, 
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1867,  he  commenced  an  action  against  the  defendant  in  a 
justice's  court,  by  summons,  in  and  by  which  the  defend- 
ant  was  required  to  answer  unto  ''Simeon  Lowenthall, 
President  of  the  Society  of  Concord,  plaintiflF,  in  a  civil 
action,"  &c.  On  the  return  of  the  summons  thfe  parties 
appeared,  and  the  plaintifi*  made  his  '^  complaint  on  ac- 
count." The  answer  contained  a  "  denial  and  set-off,"  4;c. 
The  cause  was  afterwards  tried,  and  after  the  plaintiff  had 
proved  the  claim  due  the  corporation  and  rested,  the  de- 
fendant moved  for  a  nonsuit,  on  several  grounds,  one  of 
which  was,  ''that  the  plaintiff,  as  president,  cannot  re- 
cover." The  motion  for  a  nonsuit  was  denied,  and  a  judg- 
ment was  rendered  by  the  justice  in  favor  of  the  plaintiff, 
which  was  appealed  to  the  county  court  of  Onondaga 
county,  and  was  there  tried  before  a  jury.  The  proof  there 
given  against  objection  on  the  part  of  the  defendant, 
proved  a  claim  due  from  him  to  the  Society  of  Concord, 
but  no  evidence  was  given  of  any  claim  in  favor  of  Simeon 
Lowenthall.  When  the  plaintiff  rested  his  case  the  de- 
fendant moved  for  a  nonsuit  on  several  grounds,  the  first 
of  which  was,  "  that  the  president  of  the  society  cannot 
sue ;  the  action  must  be  in  the  name  of  the  society."  The 
court  denied  the  motion,  and  the  defendant  duly  excepted. 
After  the  testimony  was  closed,  the  defendant  made  several 
requests  of  the  court  to  charge  the  jury,  one  of  which  was 
that  the  defendant  was  not  liable,  on  the  whole  case  made. 
The  court  refused  so  to  charge,  and  the  defendant  ex- 
cepted.    The  jury  found  a  verdict  for  the  plaintiff. 

Several  othei;  questions  are  raised  before  us,  but  I 
deem  it  necessary  to  consider  only  the  question  whether 
the  action  upon  a  claim  in  favor  of  the  corporation  could 
be  sued  for,  in  the  name  of  "  Simeon  Lowenthall,  Presi- 
dent of  the  Society  of  Concord." 

It  is  not  cla.imed  that  there  is  any  statute  which  author- 
izes actions  in  favor  of  a  religious  corporation  to  be  brought 
in  the  name  of  its  president.     And  in  the  absence  of  such 
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statute  I  have  no  doubt  that  the  plaintiff  had  no  right  to 
bring  the  action  as  he  did. 

The  contract,  out  of  which  the  alleged  indebtedness 
arose,  was  made  by  the  defendant  with  the  corporation, 
and  in  its  corporate  name,  and  the  plaintiff  had  no  interest 
in  it,  except  as  a  member  of  the  corporation. 

It  is  perfectly  clear  that  an  individual  member  of  a  cor- 
poration cannot  maintain  an  action  in  his  own  name  for 
the  benefit  of  the  corporation,  though  he  adds  to  his  name 
a  statement  of  his  relation  to  the  corporation.  And  the 
president  has  no  more  right,  in  such  case,  to  sue  in  his 
own  name,  than  any  other  corporator.  The  designating 
himself  as  the  president  of  the  society  does  not  aid  him ; 
for  it  is  well  settled  that  such  addition  is  a  mere  description 
of  the  person.  He  was  not  the  trustee  of  an  express  trust 
No  contract  had  been  made  with  him,  nor  in  his  name. 

So  far  as  appears  in  the  case,  the  complaint  did  not  state 
any  items  of  the  account  claimed,  but  was  only  a  statement 
that  the  defendant  owed  the  plaintiff  in  account  And  of 
course  the  defendant  could  not  demur ;  but  when  proof 
was  offered  of  an  account,  or  claim,  in  favor  of  the  corpo- 
ration, and  objection  was  made,  it  was  the  duty  of  the 
justice  to  reject  it  The  same  was  the  duty  of  the  county 
court,  when  the  objection  wb«  made  there ;  and  at  the  close 
of  the  plaintiff's  evidence  the  court  should  have  granted 
the  motion  for  a  nonsuit,  upon  the  ground  that  no  cause 
of  action  had  been  proved  in  favor  of  the  plaintiff. 

The  judgment  of  the  justice  and  of  the  county  court 
should  be  reversed,  and  it  is  useless  to  order  a  venire  de  novOf 
for  the  reason  that  the  complaint  in  this  particular  cannot 
be  amended.  {Davis  v.  I^e  Mayor  dtc.  of  New  Yorhy  4  Kem. 
506.)  And  it  would  be  unjust  toward  the  defendant  to 
grant  the  plaintiff  that  favor  now,  even  if  there  were  power 

to  do  BO. 

[Onondaga  Gbnbbal  Tbbm,  October  6,  1868.  Fo9ter,  MuUin  and  Morgan 
Justices.] 
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If  a  nulroad  company  laya  its  rails  in  snch  a  manner  that  within  the  ordinary 
extremes  of  cold  and  heat  they  expand  so  as  to  be  pressed  out  of  pUoe 
thereby,  that  of  itself  is  negligence,  for  which  it  is  liable  in  case  of  a  per- 
sonal injury  sustained  by  a  passenger,  to  the  same  extent  as  if  it  were  caused 
by  defectiTe  ties. 

Where  it  was  proved,  in  an  action  agiunst  a  railroad  company  to  recover  dam- 
ages for  an  injury  occasioned  by  its  negligence,  that  the  contraction  and 
expansion  of  rails,  of  the  length  of  those  used,  between  the  ordinary  extremes 
of  heat  and  cold,  during  the  year,  is  from  three-eighths  of  an  inch  to  one- 
half  of  an  inch  in  each  bar,  and  tha^  the  rails  upon  the  defendant's  road  were 
laid  with  spaces  of  not  more  than  one-fourth  of  an  inch  between  them ; 
SM  that  the  jury  were  authori2sed  to  find  that  the  rails  were  negligently 
laid« 

It  is  the  duty  of  a  railroad  company  to  provide,  first,  for  the  safety  of  its  pas- 
sengers ;  «nd  if  rails  of  twenty-one  feet  in  length  will  not  pass  the  trains 
smoothly  over  the  jomts,  unless  so  laid  as  to  be  liable,  in  hot  weather,  to 
displacement,  then  they  should  be  shortened,  or  at  all  events  so  secured  as 
not  to  be  subject  to  such  derangement. 

Whether  an  accident,  by  whidi  cars  are  thrown  ftt>m  the  track  and  upset,  is 
caused  by  the  expansion  of  the  rails,  from  heat,  or  the  shoving  forward  of 
the  rails  and  throwing  them  out  of  place  by  runnhig  all  the  trains  upon  the 
track  in  one  direction,  or  by  both  causes  united,  neither  cause  furnishes  a 
defense  to  an  action  brought  by  a  passenger  sustahiing  an  injury. 

Where  a  railroad  company  knows  that,  as  its  road  is  constructed  and  operated, 
an  accident  may  happen  from  either  or  both  of  those  causes,  it  is  its  duty  to 
eflTectually  guard  against  it,  by  so  &stening  the  rails  that  they  will  not  be 
liable  to  be  pushed  forward  by  the  running  of  the  trains ;  or  if  that  cannot 
be  done  where  (in  case  of  a  double  track)  the  trains  are  running  the  same 
way  all  the  time,  then  it  should  run  them  on  the  same  rails,  sometimes  one 
way  and  sometimes  the  other. 

Where  the  jury,  in  an  action  against  a  railroad  company  for  personal  h:\jurie8 
occasioned  by  its  negligence,  found,  upon  conflicting  evidence,  that  the 
pbdntiff  was  permanently  injured  in  his  spinal  cord ;  Meld  tliat  the  court 
should  not  overrule  them ;  and  that  if  they  were  correct  in  that  finding,  a 
verdict  in  &vor  of  the  plaintiff  for  94000  was  not  excessive  in  amount 

Where,  in  such  an  action,  the  court  charged  the  jury,  (1.)  That  to  entitle  the 
plaintiff  to  recover,  the  burden  of  proof  was  on  him  to  show  that  the  defend- 
ant was  guilty  of  negligence ;  (2.)  That  such  negligence  caused  the  injury ; 
(8.)  That  the  fiust  that  an  accident  occurred  was  not  negligence,  unless  the 
nature  of  the  accident  was  such  as  to  show  that  it  could  not  have  happened 
without  such  negligence ;  and  (4.)  That  if  it  appeared  from  the  evidence 
that  the  accident  might  have  happened  by  some  cause  which  the  company 
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could  not  guard  against,  then  it  wan  incumbent  on  the  plaintiff  to  show  that 
it  did  not  occur  from  such  cause,  but  from  the  negligence  of  the  company ; 
Hdd  that  the  charge  was  quite  as  favorable  to  the  defendant  as  the  law 
would  justify. 

A  charge,  in  such  a  case,  that  the  burden  of  proof  is  upon  the  defendant,  and 
that  to  relieve  it  from  liability  it  is  incumbent  upon  the  company  to  show 
that  the  accident  happened  from  causes  over  whidi  it  had  no  control,  is 
clearly  within  the  rules  applicable  to  such  cases. 

Proof  of  the  bad  condition  of  the  railroad,  in  the  immediate  vidnity  of  the 
place  where  the  accident  occurred — as  that  the  rails  were  uneren,  and  the 
ties  defective— IB  admissible  for  the  purpose  of  showing  the  negUgenoe  of  the 
company. 

When  one  party  gives  in  evidence  the  act  of  his  opponent,  it  is  always  com- 
petent for  the  other  party  to  prove  what  he  said,  at  the  time  of  the  act 
done,  to  qualify  the  effect  which  would  be  given  to  the  act,  if  standing  alone. 
When  a  party  has  given  in  evidence  the  act  of  his  opponent,  he  has  no  rigjht 
to  complain  that  what  was  §aid  is  admitted,  as  well  as  what  was  done, 

APPEAL  from  an  order  of  the  special  term  denying  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
which  the  plaintiff  claimed  to  have  sustained  by  the  negli- 
gence of  the  defendant,  while  he  was  a  passenger  on  one 
of  its  trains.  The  issue  was  tried  at  a  circuit  court,  before 
a  jury,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  $4000.  The  defendant  moved,  at  a  special  term,  for  a 
new  trial,  upon  a  case  and  exceptions,  claiming  that  the 
court  erred  in  admitting  improper  testimony  offered  for 
the  plaintiff,  and  in  rejecting  proper  testimony  offered  for 
the  defendant,  and  also  in  the  charge  to  the  jury.  And 
also  upon  the  ground  that  the  verdict  was  against  evidencOi 
and  that  the  damages  were  excessive.  The  court  denied 
the  motion,  and  the  defendant  appealed. 

The  material  facts  are  stated  in  the  opinion. 

D.  e7.  Mitchell^  for  the  appellant. 
Charle$  Andrews,  for  the  respondent 
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By  the  Court,  Fostbr,  J.  The  action  was  tried  in  Sep- 
tember, 1866,  and  it  appeared  that  on  the  17th  day  of 
June,  1865,  the  plaintiff  was  a  passenger  on  a  train  of  the 
defendant,  going  west  to  Syracuse,  where  he  resided.  The 
train  was  a  very  large  one,  and  when  it  was  from  one  mile 
and  a  half  to  two  miles  easterly  of  Oneida  station,  and  run- 
ning at  the  rate  of  from  twenty-five  to  thirty  miles  per  hour, 
the  two  rear  cars  of  the  train,  in  the  foremost  of  which  the 
plaintiff  was  seated,  were  thrown  from  the  track  and  down 
an  embankment,  and  upset,  and  the  plaintiff,  with  other 
passengers  was  injured.  For  a  time  he  was  insensible. 
There  was  a  scalp  wound  on  the  back  of  his  head.  The 
bell-cord  was  around  his  neck,  and  his  neck  was  injured 
thereby ;  and  he  had  a  contusion  on  the  right  of,  and  about 
an  inch  from,  the  back  bon^,  in  the  small  of  the  back. 

No  claim  was  made  that  the  plaintiff  was  negligent; 
and  the  first  question  is,  was  the  accident  and  injury 
caused  by  the  negligenae  of  the  defendant. 

The  plaintiff'  gave  evidence  to  show  that  some  of  the 
ties,  upon  which  the  rails  were  laid,  at  the  place  of  the 
accident,  were  in  bad  condition.  That  some  of  them  were 
rotten,  so  that  they  would  not  hold  the  spikes  which  were 
used  to  fasten  the  rails  to  the  ties.  This  testimony  was 
controverted,  and  to  some  extent  contradicted,  by  testi- 
mony offered  on  the  part  of  the  defendant,  and  it  also  gave 
testimony  to  show  that  the  accident  was  caused  by  the 
expansion  and  crowding  of  the  rails  of  the  road. 

There  may  be  doubt,  upon  the  testimony,  whether  the 
accident  was  caused  by  the  defect  of  the  ties  or  not,  but 
the  jury,  for  aught  that  appears,  found  them  defective, 
and  that  such  defects  caused  the  disaster ;  and  there  is  no 
such  preponderance  of  evidence  in  favor  of  the  defendant 
on  that  question,  as  would  justify  us  in  granting  a  new 
trial. 

But  upon  the  supposition  that  the  accident  was  caused 
by  expansion,  was  the  defendant  any  the  less  negligent  ? 
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It  was  proved  that  the  weather  was  hot^  at  the  time  in 
question,  though  the  witnesses  do  not  state  what,  in  their 
judgment,  the  degree  of  temperature  was;  and  there  is  no 
evidence  tending  to  show  that  the  heat  was  extraordinary, 
or  beyond  the  usual  extreme  of  summer  heat,  or  extremely 
hot  for  that  time  of  the  year. 

Now  the  laws  which  control  the  expansion  and  contrac- 
tion of  iron  are  well  known  to  scientific  men,  who  have  ex- 
perimented upon  that  subject,  and  are,  or  should  be, 
well  known  to  those  who  are  employed  to  lay  the  track 
for  railroads,  over  which  millions  of  persons  pass  every 
year  as  passengers.  And  if  a  railroad  company  lays  its 
rails  in  such  a  manner  that  within  the  ordinary  extremes 
of  cold  and  heat,  they  expand  so  as  to  be  pressed  out  of 
place  thereby,  that  of  itself  is  negligence  for  which  they 
are  liable,  if  injury  ensue ;  and  in  my  judgment  that  the- 
ory of  the  defendant,  which  was  put  forth  on  the  trial,  is 
just  as  fatal  to  the  defense  as  though  the  accident  was 
caused  by  defective  ties.  But  in  this  case  it  was  proved 
by  the  witnesses  on  the  part  of  the  defendant^  that  the 
contraction  and  expansion  of  rails,  of  the  length  of  those, 
between  the  ordinary  extremes  of  heat  and  cold,  during 
the  year,  is  from  three-eighths  of  an  inch  to  one-half  of  an 
inch  in  each  bar ;  and  it  was  also  proved  by  the  defend- 
ant's witnesses  that  these  rails  were  laid  with  spaces  of  not 
more  than  one  fourth  of  an  inch  between  them.  The  jury, 
therefore,  were  authorized  to  find,  even  if  the  ties  were 
sufficient,  that  the  rails  were  negligently  laid.  Now,  it 
will  not  do  to  say  that  the  closer  the  joints  of  the  rails  are, 
the  -smoother  the  wheels  of  the  cars  will  pass  over,  and 
that  therefore  they  should  be  laid  as  these  were ;  for  we 
must  not  indulge  ease  and  comfort  at  the  probable  expense 
of  life.  It  is  the  duty  of  the  railroad  company  to  provide 
first  for  the  safety  of  its  passengers^  and  if  rails  of  twenty-one 
feet  length  (as  these  were)  will  not  pass  the  trains  smoothly 
over  the  joints,  unless  so  laid  as  to  be  liable,  in  hot  weather. 
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to  displacement,  then  they  must  be  shortened,  or,  at  all 
events,  so  secured  as  not  to  be  subject  to  such  derange- 
ment 

It  was  proved,  on  the  part  of  the  defendant,  that  on 
double  track  railroads,  as  this  was,  and  where  all  the 
trains  passing  one  way  run  on  one  track,  and  all  those 
going  the  other  way,  run  on  the  other  track,  the  inevitable 
tendency  is  to  push  the  rails  forward,  and  to  join  them 
together,  thus  operating,  like  expansion,  tp  throw  them  out 
of  place ;  and  that  though  watchful  care  is  used  to  readjust 
them  as  often  as  they  are  disturbed,  they  are  liable,  on  a 
hot  day,  to  be  so  jammed  as  to  throw  the  track  from  its 
bed.  And  the  same  witnesses  (employees  of  the  defend- 
ant) testified  that  such  is  not  the  case  with  single  track 
roads,  where  the  trains  must  pass  both  ways  on  the  same 
track.  And  it  is  claimed  that  the  accident  was  produced 
by  such  crowding  forward  of  the  rails,  or  by  such  crowd- 
ing and  expansion. 

There  was  no  testimony  to  show  whether  the  rails  in 
question  were  actually  pushed  forward  or  not,  and  the 
person  who  was  proved  to  have  the  actual  oversight  at  the 
point  in  question,  of  any  disturbance  of  the  rail  caused  by 
such  pushing  forward,  was  not  produced  as  a  witness.  But 
whether  the  accident  was  caused  by  expansion  or  by  such 
shoving  forward  of  the  rails,  or  by  both  causes  united,  I 
am  clearly  of  the  opinion  that  it  does  not  furnish  any  de- 
fense. Upon  the  evidence,  it  must  be  conceded  that  the 
defendant  knew  that  as  its  road  was  constructed,  and 
operated,  either  or  both  might  happen ;  and,  therefore,  it 
was  its  duty  to  effectually  guard  against  it  It  was  its 
duty  so  to  fasten  the  rails  that  they  would  not  be  liable  to 
be  pushed  forward  by  the  running  of  the  trains;  or  if 
that  could  not  be  done,  wher&  the  trains  were  run  the  same 
way  all  the  time,  then  it  should  run  them  on  the  same 
rails,  sometimes  one  way  and  sometimes  the  other ;  for  if 
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a  single  track  railroad  can  be  operated  both  ways,  I  know 
of  no  reason  why  a  doable  track  road  cannot  be  run  in  the 
same  way,  by  changing  the  course  of  the  trains  upon  the 
tracks  daily,  or  less  often,  as  the  necessity  of  the  case  may 
require. 

It  may  be  difficult  for  the  defendant  so  to  lay  its  tracks, 
or  so  to  run  its  trains  that  there  will  be  no  liahUity  to  acci- 
dents, but  it  must  be  done  if  human  skill  can  accomplish 
it ;  and  if  it  is  impossible,  with  the  present  large  and  heavy 
trains  and  present  rate  of  speed,  to  do  so,  then  in  those 
respects,  however  unwilling  passengers  may  be  to  be  trans- 
ported at  a  less  rate  of  speed,  or  however  expensive  or 
troublesome  it  may  be  to  the  defendant  in  other  respects 
to  provide  for  the  safety  of  its  passengers,  it  must  be  done, 
for  the  safety  of  the  passengers  is  of  paramount  import- 
ance. 

The  jury  were  right  in  finding  a  verdict  for  the  plaintiff. 

Were  the  damages  excessive  ?  They  were  excessive  for 
any  injury  which  the  plaintiff  sustained,  unless  it  extended 
to  the  spinal  cord,  as  testified  to  by  the  plaintiff*  and  if  his 
true  situation  in  that  respect  was  as  he  testified,  the  dam- 
ages were  not  excessive. 

The  evidence  to  prove  such  injury  was  mainly  limited 
to  the  testimony  of  the  plaintiff  himself,  and  of  course  was 
to  be  received  with  caution.  And  some  of  his  acts  during 
the  year  and  three  months  from  the  time  of  the  injury  to 
the  trial,  tended  to  some  extent  to  render  his  testimony 
doubtful.  The  testimony  of  the  physicians  who  were  call- 
ed to  give  opinions,  as  to  whether  he  had  "  railway  spine  " 
or  not^  was  also  confiicting,  and  the  testimony  upon  the 
whole  was  such  as,  in  my  judgment,  left  doubtful  the  feet 
whether  he  had  received  such  injury  or  not  The  jury, 
however,  who  saw  the  witnesses,  and  could  better  judge 
than  I  can  which  of  them  was  correct,  have  doubtless 
found  that  he  was  permanently  injured  in  his  spinal  cord^ 
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I  think  we  should  not  overrule  them,  and  if  they  were 
correct,  the  verdict  was  not  excessive  in  amount. 

It  follows,  if  I  am  right  in  the  foregoing  conclusions, 
that  the  judge  was  right  in  not  nonsuiting  the  plaintiff 
after  all  the  evidence  was  closed.  Indeed  to  have  granted 
a  nonsuit,  as  the  case  then  stood,  would  have  been  an  un- 
warrantable interference  with  the  province  of  the  jury. 

The  court  charged  the  jury,  as  requested  by  the  defend- 
ant's counsel :  Firgt.  To  entitle  the  plaintiff  to  recover,  the 
burden  of  proof  is  on  him  to  show  that  the  defendant  was 
guilty  of  negligence.  Second.  That  such  negligence  caused 
the  injury.  Third,  That  the  fact  that  an  accident  occurred 
is  not  negligence,  unless  the  nature  of  the  accident  is  such 
as  to  show  that  it  could  not  have  happened  without  such 
negligence ;  and,  Fourth.  That  if  it  appears  from  the  evi- 
dence that  the  accident  might  have  happened  by  some 
cause  which  the  company  could  not  guard  against,  then  it 
was  incumbent  upon  the  plaintiff  to  show  that  it  did  not 
occur  from  such  cause,  but  from  the  negligence  of  the 
company. 

The  court  also  charged,  among  other  things,  that  in  this 
case  the  burden  of  proof  was  upon  the  defendant,  and  to 
relieve  it  from  liability,  it  was  incumbent  upon  the  defend- 
ant to  show  that  the  accident  happened  from  causes  over 
which  it  had  no  control.  To  this  part  of  the  charge  the 
defendant's  counsel  excepted.  This  question  is  raised  by 
the  points  of  the  defendant,  but  no  argument  was  made 
upon  it,  nor  was  any  special  claim  made  before  us  that  it 
was  incorrect  I  think  the  charge,  as  a  whole,  as  it  ap- 
pears before  us,  was  quite  as  favorable  to  the  defendant  as 
the  law  of  the  case  would  justify,  and  in  regard  to  that 
part  of  it  excepted  to,  it  was  clearly  within  the  rules  appli- 
cable to  such  cases.  (Curtis  v.  The  Bocheeter  and  Syracuse 
Bailroad  Co,,  18  N.  Y.  Rep,  534.  Johnson  v.  ITudson  River 
Railroad  Co.,  20  id.  65.  Brehm  v.  Great  Western  Railroad 
Co.j  34  Barb.  256.)    This  rule,  as  applied  between  railroad 
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companies  and  their  passengers,  is  too  familiar  to  be  now 
questioned. 

Several  exceptions  were  taken  by  the  defendant's  conn- 
sel  to  the  rulings  of  the  court  in  the  admission  and  rejec- 
tion of  testimony. 

The  plaintifi!^ offered  to  prove  by  a  witness,  on  the  stand, 
the  bad  condition  of  the  railroad,  from  a  mile  west  of  the 
place  where  the  accident  occurred,  all  the  way  to  and  be- 
yond the  place  of  the  accident,  in  order  to  show  the 
negligence  of  the  company.  This  was  objected  to  as 
immaterial  and  incompetent.  The  court  overruled  the 
objection,  and  admitted  the  testimony,  and  the  witness 
answered :  "  We  noticed  that  the  rails  were  rather  uneven, 
up  and  down  the  iron  rails ;  as  regards  the  ties  I  could  not 
say  that  I  noticed  anything  out  of  the  way;  once  in  a 
while  we  came  to  some  that  were  decayed  on  the  end,  but 
how  many  of  them  I  don't  know ;  I  was  not  paying  par^ 
ticular  attention." 

Another  witness  for  the  plaintiff,  who  had  testified  that^ 
soon  after  the  accident,  the  ties  at  that  place  for  about  six 
rods  had  been  replaced  with  new  ones,  was  asked :  "  How 
were  the  ties  west  of  the  point  where  the  new  ties  had 
been  laid,  immediately  west  of  that  point?"  which  was 
objected  to  by  the  defendant's  counsel,  but  admitted  by 
the  court ;  to  which  the  defendant  excepted,  and  the  wit- 
ness answered:  "This  accident  brought  my  attention 
more  particularly  to  examine  the  ties  than  I  had  examined 
it  at  any  other  time ;  I  found  some  ties  very  much  de- 
cayed, just  west  of  where  the  accident  occurred."  These 
questions  are  substantially  like  those  which  this  court  has 
repeatedly  held  competent,  as  was  the  case  in  Murphy  v. 
N.  Y.  Central  Railroad  Co.^  recently  decided,  and  in  Beck- 
with  V.  The  N.  Y.  Central  Railroad  Co.y  also  decided  by  this 
court. 

It  was  proved  /or  the  defendant,  that  in  the  fall  of  1865 
the  plaintiff  helped  load  flax  and  clover  seed  upon  a 
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wagon;  and  on  the  croBs-examination  the  witness  was 
asked,  "Did  he  complain  about  work  either  time  you 
have  spokep  of,  in  the  tall  of  1855  ?"  This  was  objected  to 
on  the  part  of  the  defendant,  and  admitted  by  the  court, 
and  the  defendant's  counsel  excepted,  and  the  witness 
answered,  "yes  sir."  Question.  "What  did  he  say?" 
This  was  also  objected  to  by  the  defendant's  counsel,  and 
admitted  by  the  court,  and  the  defendant's  counsel  except- 
ed, and  the  witness  answered,  "  he  said  he  was  not  feeling 
well." 

Doubtless  this  was  too  long  after  the  injui:y,  to  authorize 
the  declarations  of  the  plaintiff  as  to  the  state  of  his  health 
to  be  given  in  evidence  in  his  own  behalf,  in  chief.  But 
the  defendant  was  attempting  to  prove,  by  the  acts  of  the 
plaintiff',  that  his  spine  was  not  injured  as  claimed  by  him, 
and  I  think  the  rule  is,  in  such  cases,  that  when  one  party 
gives  in  evidence  the  act  of  his  opponent,  it  is  always 
competent  for  the  other  side  to  prove  what  he  said  at  the 
time  of  the  act  done,  to  qualify  the  effect  which  would  be 
given  to  the  act,  if  standing  alone.  It  does  not  necessarily 
do  away  with  the  effect  to  be  given  to  the  act  proved ;  but 
it  is  for  the  jury  to  judge  of  it  in  connection  with  the  act 
proved,  and  to  give  it  as  much  or  little  weight  as  they 
think  it  is  entitled  to.  And  when  a  party  has  given  in  evi- 
dence the  act  of  his  opponent,  he  has  no  right  to  complain 
that  what  was  said  is  admitted,  as  well  as  what  was  done. 

As  to  such  act,  it  is  part  of  the  re«  gestcsy  and  just  as 
competent  to  be  taken  in  conection  with  acts  which  the 
defendant  proved  he  then  did,  as  it  would  be  to  prove  his 
declarations  at  the  time  of  the  accident  itself,  of  the  pains 
which  he  then  suffered.  And  it  makes  no  difference  that 
it  occurred  after  the  commencement  of  the  action,  so  long 
as  it  took  place  at  the  time  when  the  act,  proved  by  the 
defendant,  was  done. 

The  plaintifi*'6  counsel  (against  an  objection  and  excep- 
tion) was  allowed,  on  cross-examination,  to  ask  Henry  D. 
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Didama,  a  physician  and  surgeon,  who  had  at  the  instance 
of  the  defendant  examined  the  plainti£^  and  who  was  sworn 
on  the  part  of  the  defendant,  "  whether,  upon  a  statement 
of  the  symptoms,  and  knowledge  of  the  fact  that  he  had  a 
fall,  or  something  of  that  kind,  that  would  naturally  pro- 
duce concussion  (of  the  spine)  would  you  treat  him  for  it, 
and  believe  he  had  it,  without  any  outward  mark."  The 
witness  answered,  "  yes,  we  would  treat  a  patient  that  said 
he  had  this  difficulty,  but  we  would  examine  him  further 
than  his  mere  statement,  of  course."  I  think  this  was  en- 
tirely competent  evidence.  The  defendant  had  proved  by 
the  witness,  on  his  examination  in  chief,  that  he  had  ex- 
amined the  plaintiff,  and  had  also  proved  by  him  the 
declarations  which  the  plaintiff  then  made  of  his  condition 
and  about  his  case ;  and  the  question  which  was  objected 
to,  was  concerning  statements  which  a  patient  should 
make  to  his  physician  or  surgeon  when  he  was  first  called 
to  attend  to  the  case.  There  can  be  no  question,  upon 
authority,  that  such  declaration  of  the  patient  can  be  given 
in  evidence  for  him  in  chief,  and  very  little  doubt  that  the 
evidence  which  was  called  out,  was  also  competent 

Doctor  A.  B.  Shipman  was  called  as  a  witness  for  the 
defendant,  and  testified  that  he  had  recently  examined  the 
plaintiff,  and  gave  as  his  opinion  that  the  spinal  cord  of 
the  plaintiff  was  not  injured.  He  also  testified  at  some 
length,  on  his  examination  in  chief,  and  also  on  his  cross- 
examination,  in  reference  to  the  symptoms  accompanying 
such  injuries  to  the  spine ;  and  on  cross-examination  he 
testified  that  he  had  been  for  many  years  consulting  sur- 
geon for  the  defendant,  and  that  at  the  request  of  the  de- 
fendant be  examined  the  cases  of  the  two  Kinneys,  who 
were^injured  by  this  same  accident  He  was  then  asked, 
on  the  part  of  the  plaintiff,  whether  they  were  both  cases 
of  spinal  affection ;  to  which  the  defendant's  counsel  ob- 
jected. The  court  held  that  a  question  of  his  skill  was 
involved^  and  that  the  plaintiff  had  a  right  to  cross-examine 
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him  in  regard  to  it,  and  allowed  the  question ;  to  which 
the  defendant's  counsel  excepted,  and  the  witness  testified 
that  he  considered  theirs  cases  of  concussion  affecting  the 
spine  and  nerves  generally,  and  testified  to  their  appear- 
ance, and  his  opinion  of  the  extent  of  their  injuries.  I 
agree  with  the  learned  judge  that  this  testimony  was  com- 
petent. It  was  intended  as  a  test  of  the  correctness  of  his 
opinion*  in  the  case  of  the  plaintiff,  and  whether  it  resulted 
in  strengthening  or  weakening  his  testimony  in  chief, 
neither  party  had  any  cause  to  complain  of  it.  It  was  for 
the  jury  to  weigh  the  credit  to  be  given  to  him  and  all  the 
other  witnesses  who  expressed  opinions  in  the  case. 

I  think,  upon  the  whole  case,  the  motion  for  a  new  trial 
was  properly  denied ;  that  the  order  appealed  from  should 
be  affirmed;  and  that  judgment  should  be  entered  for  the 
plaintiff  upon  the  verdict. 

Judgment  accordingly. 

[Onondaoa  Gbnbbal  Tbbm,  October  6,  1868.  FotUr  MuUiHf  and  Morgan, 
Justices, 


•  •• 


Adblaide  Fonda,  appellant,  vs.  Joel  B.  Penfield,  execu- 
tor of  &c.  of  Cortland  C.  Cooper,  deceased,  respondent. 

A  trustee  cannot  continue  the  trust  after  his  death,  by  his  last  will  and  testa- 
ment|  whether  the  trust  in  his  hands  be  of  real  or  of  personal  estate. 

It  is  a  well  settled  rule  that  when  a  sole  trustee,  or  the  survivor  of  several  trus- 
tees, dies,  the  trust  cannot,  by  any  act  of  his,  be  continued  in  another  person. 

A  testator,  by  the  4th  clause  of  his  will,  directed  his  executors  to  pay  out  of 
the  avails  of  his  estate,  to  his  three  children,  and  to  the  representatives  of  a 
fourth  who  was  deceased,  the  sum  of  $3200,  that  being  stated  to  be  the 
amount  or  sum  received  by  the  testator  from  the  estate  of  J.  C,  deceased ; 
to  be  divided  between  them  in  equal  proportions.  Bdd  that  there  was 
nothing  in  that  clause,  which  made  the  sum  of  $8200  a  debt  against  the 
estate,  in  the  ordinary  acceptation  of  the  term«  That  it  merely  appeared, 
from  the  will,  that  the  testator  meant  to  provide  for  the  claim^  therein ;  and 
that  he  had  made  such  provision  in  the  ^rm  of  a  legacy. 
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The  wQl  also  charged  the  ezecator  with  the  care  and  control  of  the  portt<m  of 
the  $8200  bequeathed  to  each  of  the  legatees,  (except  one,)  until  they  should 
severally  attain  the  age  of  twenty-one  years ;  and  it  was  made  his  duty,  by 
the  terms  of  the  will,  to  provide  for  their  support  and  maintenance  oiit  of  the 
avails  of  the  estate,  until  they  should  reach  that  age. 

Eeld  1.  That  as  to  the  disposition  of  this  fund,  and  to  the  furnishing  of  such 
things  as  were  necessary  for  the  legatees,  the  powers  expressly  delegated  to 
the  executor  by  the  will  clothed  him,  to  that  extent,  with  the  same  duties 
and  rights  which  by  law  are  devolved  upon  a  general  guardian ;  and  that 
the  court  not  only  bad  the  power,  but  that  under  the  circumstances  it  was 
its  duty,  to  sanction  the  acts  of  the  executor  in  making  expenditures  for  the 
support  of  a  legatee,  which  were  conceded  to  have  been  necessary,  and 
proper  and  reasonable  in  kind  and  amount. 

2.  That  the  surrogate  properly  allowed  to  the  executor,  on  the  settlement  of 
his  account,  the  items  of  such  expenditures. 

8.  That  the  executor,  after  exhausting,  in  the  support  of  a  legatee,  and  in 
specific  payments  to  her  on  account  of  her  legacy,  nearly  or  quite  all  of  her 
share  of  the  $8200,  was  not  bound  to  pay  her,  fi^m  his  individual  means, 
the  whole  of  her  said  share. 

APPEAL  from  a  decree  of  the  surrogate  of  Oswego 
county,  upon  the  final  accounting  of  the  respondent 
as  executor  of  the  estate  of  the  deceased. 

The  testator,  on  the  24th  of  September,  1856,  executed 
his  last  will  and  testament,  by  which  he  appointed  the 
respondent  sole  executor  thereof,  and  on  the  7th  day  of 
January,  1857,  died.  He  left  a  widow,  who  was  his  third 
wife.  She  had  a  daughter  aged  about  fourteen  years, 
who  was  a  member  of  his  family  up  to  the  time  of  his 
death,  and  is  named  in  his  will,  and  neither  the  widow  or 
her  daughter  had  any  means  of  support,  except  such  as 
was  derived  from  the  estate  of  the  testator.  He  left  also, 
of  his  own  children,  James  C.  Cooper,  who  was  married, 
and  lived  apart  from  the  family  of  the  testator ;  Adelaide 
Cooper,  (now  Adelaide  Fonda,)  the  appellant,  then  aged 
about  sixteen  years;  Clarissa  Cooper,  then  aged  about 
twelve  years;  and  three  grandchildren  of  a  deceased 
daughter,  to  wit,  William  C.  Barbour,  who  died  about 
1861 ;  George  G.  Barbour,  then  aged  about  ten  years,  and 
Isabella  Barbour,  who  had^  been  adopted  by  the  respond- 
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ent,  as  a  member  of  his  family,  upon  the  death  of  the  tes- 
tator. After  his  death,  letters  testamentary  were  duly 
granted  to  the  respondent,  and  he  acted  as  executor. 

So  much  of  the  last  will  and  testament  of  the  testator, 
as  in  any  way  related  to  the  questions  pending  on  this  ap- 
peal, is  as  follows : 

"  First  I  give,  order  and  direct  that  the  executor  here- 
inafter named,  out  of  the  avails  of  my  property,  pay  all  my 
just  debts  and  funeral  charges. 

TTiird.  I  will,  order,  authorize  and  direct  the  executor 
hereinafter  named  to  sell  and  convey  all  or  any  of  the  real 
and  personal  estate  of  which  I  may  die  seised,  whenever 
he  shall  deem  such  sale  advantageous  and  proper,  and  on 
such  terms  and  at  such  prices  as  he  may  think  fit. 

Fourth.  I  direct  the  executors  hereafter  named,  to  pay  out 
of  the  avails  of  my  estate  to  my  three  children,  James  C. 
Cooper,  Adelaide  Cooper  and  Clarissa  Cornelia  Cooper,  and 
to  the  three  children  of  my  deceased  daughter,  Emily  Bar- 
bour, viz :  William  C.  Barbour,  George  Q.  Barbour  and 
Isabella  Barbour,  the  sum  of  three  thousand  two  hundred 
dollars,  it  being  the  amount  or  sum  received  by  me  in  trust 
for  them  from  the  estate  of  James  Cooper,  deceased,  to  be 
divided  between  them  in  the  following  proportions,  viz.,  one 
fourth  part  thereof  to  each  the  said  James  C,  Adelaide  apid 
Clarissa  Cornelia  Cooper,  and  the  remaining  one  fourth  part 
thereof,  unto  the  said  three  children  of  Emily  Barbour,  in 
equal  portions,  share  and  share  alike,  and  the  portion  of 
ray  son,  James  C.  Cooper,  to  be  paid  to  him  by  the  execu- 
tor hereinafter  named,  as  soon  after  my  decease  as  it  can 
conveniently  be  done,  consistently,  without  interfering 
with  other  engagements  or  duties,  and  to  the  others,  with 
interest  from  January  1st,  1857,  as  soon  after  they  respect- 
ively arrive  at  the  age  of  twenty-one  years  as  it  can  con- 
sistently be  done  by  said  executor,  and  which,  when  paid 
to  them  as  above  provided,  shall  be  held  and  possessed  by 
them  respectively  as  their  absolute  property  forever. 
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Fifth,  I  hereby  prder,  will  and  direct  that  the  house  and 
lot  occupied  by  me  at  this  time  as  a  residence,  and  includ- 
ing the  lot  purchased  by  me  of  the  estate  of  Thomas  Bar- 
bour, directly  north  of  my  residence,  and  including  all  of 
the  furniture  and  personal  property  now  in  my  said  dwell- 
ing, or  so  much  thereof  as  may  be  necessary  for  the  use 
and  comfort  of  my  family,  shall  continue  to  be  used  as  a 
residence  for  my  wife,  Margaret  Cooper,  my  daughter 
Adelaide  Cooper,  and  Clarissa  Cornelia  Cooper,  Ann 
Amelia  Comstock,  daughter  of  my  wife,  and  my  grandson, 
George  G.  Barbour,  during  the  natural  life  of  my  said 
wife,  Margaret  Cooper,  or  so  long  as  she  may  wish  to  keep 
such  family  together,  and  take  care  of  them,  and  for  the 
other  persons  above  named,  until  they  shall  respectively 
attain  the  age  of  twenty-one  years,  unless  disposed  of  as 
provided  in  the  eleventh  item  of  this  my  will. 

Sixth.  It  is  also  my  will  and  intention,  and  I  hereby 
order  and  direct,  that  in  the  case  of  the  death  of  the  said 
Adelaide  Cooper,  Clarissa  Cornelia  Cooper,  Ann  Amelia 
Comstock,  George  G.  Barbour,  or  either  of  them,  before 
they,  or  either  of  them  shall  attain  the  age  of  twenty-one 
years,  that  the  portion  to  which  such  deceased  person 
shall  be  entitled  under  the  twelfth  item  of  this  my  will, 
shall  be  equally  distributed  among  the  survivors  of  the 
persons  named  in  the  sixth  item  of  my  will,  and  the 
said  James  C.  Cooper,  in  equal  portions,  and  in  the  man- 
ner and  at  the  times,  as  provided  in  the  twelfth  item  of 
this  my  will. 

Seventh.  I  hereby  order,  authorize  and  direct  the  ex- 
ecutor hereinafter  named,  out  of  the  avails  or  income  of 
my  estate,  to  pay  and  discharge  all  of  the  debts  and 
expenses  which  may  be  necessary  and  proper,  for  the  sup- 
port of  all  of  my  family,  as  follows:  For  the  support  of  my 
wife,  Margaret  Cooper,  during  her  life,  and  all  of  theother 
children  mentioned  in  the  fifth  item  of  this  my  will,  until 
they  shall  respectively  attain  the  age  of  twenty-one  years. 
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Highth.  I  hereby  authorize  and  empower  my  executor, 
hereafter  named,  to  reinvest  the  surplus  of  the  income  and 
avaiU  of  my  estate,  in  such  manner  as  he  may  think  best, 
for  the  interest  of  my  estate,  until  the  estate  shall  be  fully 
and  finally  settled,  in  the  manner  provided  in  this  my 
will 

Ninth.  After  the  children  named  in  the  fifth  item  of  this 
my  will,  or  any  of  them,  shall  attain  to  the  age  of  twenty- 
one  years,  the  executor  hereafter  named  may  make  such 
advances  or  payments  to  them  as  he  may  think  he  can, 
consistently  with  the  provisions  of  this  my  will. 

Tenth.  In  the  event  of  the  death  of  my  wife  before  the 
children  named  in  the  fifth  item  of  my  will  shall  attain  the 
age  of  twenty-one  years,  or  in  the  event  that  my  said  wife 
shall  wish  the  whole  or  any  part  of  said  property  disposed 
of,  or  not  wish  to  keep  the  family  together,  in  the  manner 
provided  in  the  fifth  item  of  this  my  will,  then  and  in  that 
case  I  ordej,  authorize  and  direct  the  executor  hereinafter 
named  to  so  sell  and  convey  all  or  any  part  of  the  personal 
and  real  estate  mentioned,in  said  fifth  item,  as  soon  as  can 
be  conveniently  done,  and  provide  and  support  the  family 
in  such  other  manner  as  he  may  see  fit. 

Eleventh.  After  the  death  of  my  said  wife,  and  after  the 
youngest  child  mentioned  in  the  fifth  item  of  this  my  will, 
or  the  survivor,  shall  attain  the  age  of  twenty-one  years, 
then  the  executor  of  this  my  estate  shall  pay  over  to  the 
persons  named  in  this  my  will  as  legatees,  or  their  -sur- 
vivors, all  such  sums  as  they  may  respectively  be  entitled 
to,  according  to  the  provisions  of  this  my  will,  as  expressed 
in  the  twelfth  item  thereof. 

Twelfth.  I  hereby  will  and  bequeath  all  of  the  rest,  resi- 
due and  remainder  of  my  estate,  after  deducting  the  charges 
for  executing  this  my  will,  which  has  not  been  heretofore 
disposed  of,  to  my  son,  James  C.  Cooper,  my  daughter, 
Adelaide  Cooper,  and  Clarissa  Cornelia  Cooper,  and  to 
Ann  Amelia  Comstock,  daughter  of  my  wife,  and  my 
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grandsons  George  Q.  Barbour  and  William  C.  Barbour  in 
equal  portions,  share  and  share  alike,  except  that  the  por- 
tion to  William  C.  Barbour  shall  not  exceed  five  hundred 
dollars,  and  that  such  portions  be  paid  over  to  them  by  m^ 
executor,  respectively,  at  the  times  and  in  the  manner  pre- 
scribed in  this  my  will. 

Thirteenth,  It  is  my  will  and  intention  that  in  the  event 
of  the  death  of  any  of  the  legatees  mentioned  in  this  my  will, 
leaving  a  child  or  children,  that  such  child  or  children 
shall  receive  the  portion  to  which  the  parent  would  be 
entitled  if  living,  anything  herein  contained  to  the  con- 
trary notwithstanding. 

Fifteenth,  It  is  my  will  and  intention  that  the  executor 
shall  be  fully  paid  and  satisfied  for  all  the  trouble,  expense 
and  charges  which  he  may  incur  in  the  executing  of  this 
my  will,  and  that  he  shall  receive  from  my  estate  such, 
sum  for  services,  trouble  and  expenses,  over  and  above 
the  amount  allowed  by  law,  as  the  surrogate  of  the  county 
of  Oswego  shall  deem  just  and  reasonable." 

The  accounting  took  place  in  Septeipber,  1867,  and  in 
addition  to  the  facts  hereinbefore  stated,  it  was  admitted 
that  the  widow  elected  to  keep  the  family  together,  and 
occupied  the  homestead,  and  received  the  funds  and  means 
for  the  support  of  the  family  from  the  executor.  The 
account,  schedule  E,  gives  the  dates  and  amounts  of  the 
payments  by  the  executor  for  that  purpose.  That  the 
contestant  lived  with  and  as  a  member  of  the  family  of  the 
widow,  from  the  death  of  her  father,  the  testator,  until 
April,  1861 ;  received  her  entire  support  and  maintenance 
from  the  estate  of  the  testator,  furnished  as  aforesaid;  and 
that  Clarissa  was  so  supported  and  maintained  in  the  fam- 
ily of  the  widow,  until  the  family  was  broken  up  in  1863; 
and  George  G.  Barbour  was,  during  the  same  time,  a 
member  of  said  family,  and  boarded  with  them.  That 
neither  the  contestant,  Mrs.  Fonda,  nor  her  sister  Clarissa, 
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had  any  property  or  means  of  support  except  such  as  was 
furnished  by  the  executor  aforesaid,  from  the  estate  of  the 
said  testator,  and  that  the  support  and  maintenance  so  fur- 
nished was  a  reasonable  and  proper  maintenance  for  them 
respectively,  and  no  more  than  reasonable  and  according 
to  their  estate  and  condition  in  life,  and  was  suitable  and 
proper  for  the  family. 

That  the  accounts  submitted  by  the  executor  contained 
and  set  forth  the  sums  received  by  tihe  executor  from  the 
estate  real  and  personal  of  the  said  testator,  and  correctly 
and  truly  show  the  disposal  thereof. 

And  it  was  agreed  that  if  his  honor  the  surrogate  should 
decide  that  the  executor  was  entitled  to  be  allowed  for  the 
amounts  paid  for  the  support  of  Mrs.  Fonda,  the  amount 
so  to  be  allowed  was  to  be  ascertaine'd  under  the  direction 
of  the  surrogate,  if  the  parties  should  differ. 

The  hearing  before  the  surrogate  on  the  accounting  took 
place  in  the  fall  of  1867,  and  on  the  Slst  day  of  December 
in  that  year,  he  made  and  recorded  a  summary  statement 
of  the  accounts  of  the  executor,  as  follows : 

"  Estate  of  Cortland  0.  Cooper  in  acct.  with  Joel  B, 
Penfield,  executor. 
Dr.    To  paid  on  debts  as  per  account  on  file, 

and  expenses  of  settling  estate,  including 

funeral  expenses  and  amt  paid  heirs,  as 

shown  in  schedules  B,C,D  and  E  of  account,  925,010  52 
Balance  for  distribution 554  14 

$25,564  66 

Cr.  By  reed,  for  personal  property  sold  at 
auction,  as  per  account  on  file, 

By  do.  at  private  sale  and  amt  collected  on 
debts,     ...     .    .^ $19,109  49 

Reed,  for  interest  and  increase, 6,455  17 

925,564  66 
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And  he  found  and  decided  that  the  executor  had  ac- 
counted for  the  whole  of  the  estate,  and  that  he  had  not 
made  any  profit  from  any  increase  thereof.  And  he 
ordered  and  decreed  that  the  said  balance  of  $554.14, 
remaining  in  the  hatlds  of  the  executor,  be  distributed  to 
the  legatees  under  the  will,  according  to  law. 

Schedule  "  0,"  referred  to  in  the  summary,  contained  a 
statement  of  all  moneys  paid  for  funeral  and  other  neces- 
sary expenses,  for  said  estate,  together  with  the  reasons 
and  objects  of  such  expenditures,  and  in  the  whole  amount- 
ed to  $3845.83.  Schedule  D  contained  a.  statement  of  all 
claims  of  creditors,  presented  and  allowed,  and  of  all 
moneys  paid  by  the  executor  to  the  creditors,  and  their 
names  and  times  of  payment,  amounting  in  all  to 
813,066.47. 

Schedule  E  contained  a  statement  of  all  moneys  paid 
to  the  legatees,  or  next  of  kin  of  the  testator,  and  all 
money  paid  for  the  support  of  his  family  in  accordance 
with  the  5th,  7th  and  10th  items  of  the  will,  amounting  in 
the  whole  to  $6273.21,  but  no  items  thereof  are  inserted  in 
the  case  on  appeal,  except  as  follows  : 
"  1860,  Sept.  24.  Adelaide  Cooper,  on  account  legacy,  &c, 
will  of,  $800,  as  per  items  and  receipt  [200]  $76.00 
1861,  Jan.  5.  Adelaide  Cooper,  on  account  legacy, 

[215] 100.00 

"            19.  Adelaide  Cooper,  on  account  legacy, 
[216] 75.00 

"            20.  Adelaide  Cooper,  on  account  legacy, 
[229] 30.00'' 

There  was  nothing  before  this  court  to  show  how  much 
the  appellant  received  of  the  said  sum  of  $6273.21,  towards 
her  support  and  maintenance ;  nor  how  much  of  it  was 
received  by  the  other  beneficaries  under  the  will,  for  their 
support;  or  how  much  thereof  was  paid  to  the  other 
legatees  of  the  $3200  under  the  fourth  item  of  the  will 
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And  the  court  had  no  information  whatever  of  what 
schedule  B  contained. 

The  appellant  claims,  in  her  appeal,  that  the  items  of  ex- 
penditure for  the  support  of  the  appellant  in  schedule  E 
ought  not  to  have  been  allowed  to  the  executor,  and  that 
each  and  every  of  the  items  in  that  schedule  ought  not  to 
have  been  allowed. 

G.  T.  BieharcUanj  for  the  appellant. 

Wm.  F.  AlUriy  for  the  respondent 

By  the  Oourtj  Fostbr,  J.  The  claim  of  the  appellant  has 
no  meritorious  foundation,  and  if  sustained  at  all,  it  must 
be  because  the  law,  under  the  circumstances  of  the  case, 
will  award  it  to  her,  against  good  conscience  and  to  the 
manifest  injury  of  one  who  has  done  not  only  the  best  that 
he  could  to  carry  out  the  intentions  of  the  testator,  but 
evidently  the  best  that  could  be  done,  for  the  welfare  of 
the  other  members  of  the  family  of  the  testator,  and  of  the 
appellant  also. 

It  is  conceded  that  all  the  expenditures  of  the  executor, 
as  well  for  the  family  as  for  herself,  were  necessary  to  their 
support,  and  were  all  proper  and  reasonable  in  kind  and 
cost.  And  what  she  claims  is,  that  after  exhausting  in  her 
support,  and  in  the  specific  payments  to  her,  specified  in 
schedule  E,  nearly  or  quite  all  of  the  $800,  which  was  her 
share  of  the  $3200  bequeathed  in  the  jiburth  item  of  the 
will,  the  executor  shall,  from  his  individual  means,  pay  her 
the  whole  sum  of  $800.  She  admits  the  kindness  of  the 
executor  towards  all  the  members  of  the  family,  including 
herself.  She  does  not  question  his  motives ;  she  does  not 
deny  that  he  has  honestly  expended  upon  her  the  most  if 
not  all  of  her  share;  or  that  such  expenditure  has  been 
made  for  her  comfort ;  or  that  she  has  been  benefited  to 
the  extent  of  the  last  dollar  which  he  has  so  dispensed. 
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But  she  claims  that  the  law  gives  it  to  her  over  again^  and 
that  therefore  she  will  have  it.  If  the  law  clearly  gives  it 
to  her,  she  must  have  it,  for  it  is  our  duty  to  do  what  the 
law  requires,  though  in  a  given  case  it  may  work  injustice 
between  the  parties. 

It  seems  from  the  terms  of  the  will,  that  in  some  way 
the  testator  was  a  trustee  for  his  children,  including  the 
appellant,  of  a  sum  of  83200.  Whether  it  was  a  trust  in 
real  or  personal  estate,  or  what  were  the  terms  of  the  trust, 
we  are  not  informed.  We  are  led  from  the  statement  of 
the  will  to  infer  that  the  trust  fund,  at  least  before  the  ex- 
ecution of  the  will,  had  been  mingled  with  his  own  estate. 
And  it  is  claimed  that  the  respondent  has  become  the 
trustee  of  the  legatees  named  in  the  fourth  item  of  the 
will,  and  that  as  their  trustee,  he  had  no  right  to  trench 
upon  the  fund,  even  to  supply  them  with  necessaries,  until 
80  ordered  to  do  by  the  court. 

In  my  view  of  this  case  it  is  not  necessary  to  ascertain 
definitely  what  a  trustee  may  or  may  not  do,  without  the 
order  of  the  court,  for  the  benefit  of  the  trust  estate,  or  to 
provide  for  the  support  of  the  cestui  que  trust.  For  I  am 
not  aware,  if  this  $3200  was  clearly  a  trust  fund,  in  the 
hands  of  the  testator,  and  that  he  was  clearly  a  trustee  for 
the  legatees  therefor,  that  he  could  continue  that  trust  after 
his  death,  by  his  last  will  and  testament,  whether  the  trust 
in  his  hands  were  of  real  or  of  personal  estate.  It  is  a  well 
settled  rule,  that  when  the  sole  trustee,  or  the  survivor  of 
several  trustees  dies,  the  trust  cannot  by  any  act  of  bis,  be 
continued  in  another  person. 

Nor  is  there  anything  in  the  fourth  item  of  the  will 
which  makes  that  sum  of  |(3200  a  debt  against  the  estate, 
in  the  ordinary  acceptation  of  that  term.  All  we  know  of 
it  is  what  the  will  discloses,  and  whether  it  was  a  legal 
claim  in  their  behalf,  as  against  the  testator,  does  not  ap- 
pear.   It  only  appears  that  he  meant  to  provide  for  it  in 
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his  will,  and  I  think  he  has  made  sach  provision  in  the 
form  of  a  legacy. 

It  is  true  that  though  the  testator  could  not  continue  the 
trust,  whatever  it  was,  in  his  executor,  yet  if  it  was  a  debt 
against  him,  the  executor  would  of  course  be  bound  to  pay 
it  out  of  the  assets,  if  they  were  sufficient  for  that  purpose. 
But  it  has  not  been  treated  as  a  debt  by  either  party  to 
this  controversy,  but  is  claimed  on  the  part  of  the  appel- 
lant, either  as  a  trust  fund,  or  as  a  legacy ;  and  I  think  it 
is  clearly  the  latter.  And  the  argument  of  the  appellant's 
counsel  seems  to  concede,  that  if  the  expenditures  which 
the  executor  made  for  the  support  of  the  appellant  had 
been  first  sanctioned  by  an  order  of  the  court,  then  the 
executor  would  have  been  justified,  as  trustee,  in  the  ex- 
penditures which  he  made. 

The  fourth  item  charged  the  executor  with  the  care  and 
control  of  the  portion  of  the  ^3200  bequeathed  to  each  of 
the  legatees  (except  the  share  of  James  C.  Cooper)  until 
they  should  severally  attain  the  age  of  twenty-one  years, 
and  it  was  made  his  duty,  by  the  terms  of  the  will,  to  pro- 
vide for  their  support  and  maintenance  out  of  the  avails' 
of  the  estate,  until  they  should  reach  that  age. 

A  general  guardian  who  had  such  a  fund  in  his  hands, 
belonging  to  his  infant  ward,  who  had  no  other  means  of 
support,  would  have  the  right  to  apply  to  the  court  for  an 
order  authorizing  him  to  expend  so  much  of  the  fund  as 
was  necessary  to  the  support  of  the  infant,  and  in  case  no 
previous  application  was  made,  the  court  would  allow,  in 
his  account,  for  all  such  expenditures  as  were  clearly 
proved  to  be  for  necessaries;  requiring  the  guardian  to 
prove,  beyond  all  dispute,  that  the  expenditures  were 
necessary  and  at  reasonable  prices. 

I  think  as  to  the  disposition  of  this  fund,  and  the  fur- 
nishing of  such  things  as  were  necessary  for  the  appellant, 
the  powers  expressly  delegated  to  the  executor  by  the  will 
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clothed  him,  to  that  extent,  with  the  same  duties  and 
rights  which  by  law  are  devolved  upon  a  guardian ;  and 
that  the  court  not  only  ha»the  power,  but  that  under  the 
circumstances,  it  ifi  its  duty,  to  sanction  the  acts  of  the 
executor,  in  the  expenditures  made  for  the  appellant 
The  decree  of  the  surrogate  should  be  affirmed. 

[Onovdaoa  Gbnbbal  Tbbx,  October  6,  1868.    Foster ^  Muttm  and  Muytm, 
Justices.] 
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Bansom. 

A  yerdict  can  be  taken  sabject  to  the  opinion  of  the  court,  only  for  the  reason 
that  the  case  tried  presents  questions  of  law,  and  nothing  else. 

Consequently,  in  such  a  case,  there  can  be  no  disputed  questions  of  &ct ;  and 
if  there  were,  they  could  not  be  decided  by  the  court.  It  is  therefore  im- 
proper to  set  out  in  the  case  the  evidence  given  upon  .the  trial. 

The  powers  of  a  city  corporation,  in  respect  to  the  appointment  of  charier 
officers,  are  statutory  powers,  simply,  and  the  officers  on  whom  they  are 
conferred  take  nothing  whatever  beyond  the  powers  which  the  charter  actu- 
ally and  affirmatively  gives  them. 

Hence  when  a  city  charter  provides  that  the  mayor  shall  have  a  casting  vote, 
when  the  other  members  of  the  common  council  are  tied,  without  either 
expressly  or  by  clear  implication  conferring  upon  him  the  power  to  vote  on 
any  other  occasion,  or  under  any  other  circumstances,  that  power  is  as 
effectually  withheld  from  him  as  it  would  have  been  by  an  explicit  prohib- 
ition on  the  subject.  By  providing  that  he  shall  have  a  casting  vote,  it  is 
implied  that  he  shall  have  no  other  vote. 

Thus,  where  the  charter  of  the  city  of  Lockport  provided  that  "  in  the  proceed- 
ings of  the  common  council  each  alderman  shall  have  one  vote,  and  tiie 
mayor  shall  have  a  casting  vote  when  the  votes  of  the  other  members  are 
tied ;"  it  was  hdd  that  the  mayor  had  no  right  to  vote  with  the  aldermen 
upon  the  appointment  of  a  dty  clerk. 

rpHIS  was  an  action  in  the  nature  of  a  quo  warranto, 
X  brought  for  the  purpose  of  determining  the  relator's 
right  to  the  ofEice  of  city  clerk  of  the  city  of  Lockport. 
An  issue  of  fact  was  joined  in  it,  which  was  tried  at  the 
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circuit  held  in  Niagara  county,  and  a  verdict  was  directed 
for  the  plaintiflF,  subject  to  the  opinion  of  this  court  at 
general  term.  The  relator  was  city  clerk  on  the  15th  day 
of  April,  1867,  and  was  then  entitled  to  continue  in  the 
ofEice  until  his  successor  was  appointed.  On  that  day  the 
mayor  of  the  city,  at  a  meeting  of  the  common  council, 
regularly  held,  nominated  the  defendant  for  appointment 
to  the  office  of  city  clerk.  Four  of  the  aldermen  and  the 
mayor  voted  in  favor  of  his  appointment,  three  of  the 
aldermen  voted  against  it,  and  one  of  the  aldermen  of  the 
city  was  absent,  and  consequently  did  not  vote  upon  the 
question.  The  defendant  afterwards  qualified  himself  for 
the  office,  as  required  by  the  charter,  and  subsequently 
obtained  possession  of  the  office,  including  the  books  and 
papers  belonging  to  it,  and  has  since  continued  to  hold  it. 

Richard  Crowley^  for  the  plaintiff 

Murray  ^  Oreeriy  for  the  defendant 

By  the  Court,  Panibls,  J.  Before  considering  the  legal 
question  argued  by  the  counsel  in  this  cause,  it  will  be 
necessary  to  say  a  word  in  reference  to  the  manner  in 
which  the  point  has  been  brought  before  this  court  for  its 
decision.  The  verdict  could  only  be  taken  in  the  manner 
it  was,  for  the  reason  that  the  case  tried  presented  ques- 
tions of  law,  and  nothing  else.  In  such  a  case  there  can, 
therefore,  be  no  disputed  questions  of  fact.  If  there  were, 
they  could  not  be  decided  by  the  court ;  for  the  decision 
of  such  questions  is  solely  within  the  province  of  the  jury. 
The  facts  being  all  beyond  dispute,  and  the  law  alone 
being  involved  in  the  controversy,  they,  and  not  the  evi-i 
dence  of  them,  should  have  been  presented  by  the  case 
made  in  the  cause.  Instead  of  the  case  being  made  in 
that  manner,  which  is  the  only  way  it  could  properly  have 
been  made,  where  no  dispute  exists  about  the  facts,  not 
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a  fact  is  stated  in  it;  but  the  evidence  given  upon  the 
trial  is  set  out  in  extenso.  This  practice  is  entirely  im- 
proper ;  and  unless  it  be  discontinued  this  court  will  be 
required,  in  order  to  secure  the  correction  of  it,  to  send  the 
cases  back  for  resettlement,  at  the  expense  of  the  parties 
in  whose  behalf  they  may  be  prepared. 

The  only  legal  question  arising  in  this  cause  is,  whether 
the  mayor  was  authorized  by  the  charter  of  the  city  of 
Lockport  to  vote  as  a  member  of  the  common  council,  in 
favor  of  the  defendant's  appointment.  And  that  question 
is  to  be  determined  by  the  construction  which  should  be 
given  to  so  much  of  chapter  365  of  the  laws  of  1865,  and 
542  of  the  laws  of  1866  as  bears  upon  the  subject.  It  is 
unnecessary,  therefore,  to  examine  it  in  the  light  of  par- 
liamentary precedents  and  law,  as  was  vei^y  ably  done  by 
the  learned  counsel  for  the  plaintiff,  upon  the  argument  of 
the  case.  If  the  act  referred  to  conferred  the  power  upon 
the  mayor  to  vote  for  the  defendant's  appointment,  then 
it  was  lawfully  and  properly  made,  and  he  is  entitled  to 
retain  the  office  and  enjoy  its  emoluments.  If  that  act 
conferred  no  such  authority,  then  it  is  equally  as  clear 
that  the  appointment  was  not  lawfully  made,  and  the  re- 
lator will,  in  that  case,  be  still  entitled  to  hold  the  office. 
For  by  the  charter  he  was  authorized  to  continue  in  the 
office  until  his  successor  should  be  appointed. 

The  city  of  Lockport  is  divided  into  four  wards,  each 
of  them  having  two  aldermen ;  and  they,  tojgether  with 
the  mayor,  it  is  declared,  constitute  the  common  council 
(Laws  of  1865,  p.  656,  tit.  3,  §  1.)  But  while  the  mayor 
is  thus  made  a  component  part  of  the  common  council,  he 
is  only  so  as  its  presiding  officer,  and  the  executive  officer 
of  the  city,  "So  active  duty  is  imposed  upon  him  in  that 
capacity,  beyond  the  power  of  voting  when  the  aldermen 
are  tied.  In  all  other  respects  he  is  distinguished,  by  the 
charter,  from  the  common  council  ;.for  the  duties  assigned 
to  each  are  of  a  distinct  and  separate  nature.    If  the  office 
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of  mayor  for  any  cause  may  become  vacant,  the  charter 
requires  the  common  council  to  appoint  a  special  election 
for  the  purpose  of  supplying  it;  where  watchmen  and 
special  policemen  are  to  be  appointed,  that  is  required  to 
be  done  by  the  mayor  and  common  council.  The  other 
city  oflElcers  who,  under  the  provisions  of  the  charter,  are 
not  required  to  be  elected,  are  to  be  appointed  by  the 
common  council,  upon  the  nomination  of  the  mayor.  If 
the  council  fail  to  concur  in  the  mayor's  nomination,  then 
the  appointment  is  to  be  made  upon  the  nomination  of  a 
member  of  the  common  council,  not  the  nomination  of 
some  otA^r  member  of  the  council,,  as  it  would  have  been 
if  for  this  purpose  the  mayor  had  been  intended  to  be  a 
member,  but  simply  on  the  nomination  of  a  member  of  the 
council,'  as  distinguished  from  the  mayor.  It  is  also  made 
the  duty  of  the  mayor  to  communicate  to  the  common 
council  a  general  statement  of  the  affairs  of  the  city,  and 
to  exercise  a  supervision  over  the  conduct  of  subordinate 
officers ;  to  examine  into  complaints  against  them,  and  to 
report  the  facts  to  the  common  council.  (Laws  of  1865, 
p.  651,  §  14 ;  652,  §  17.  Laws  ofl866,p.  1159,  §  17.  Laws  of 
1865,  p.  646,  §  1.  Laws  of  1866,  p.  1155,  §  1.  Laws  of 
1865,  tit.  4,  §  1.) 

These  various  provisions  indicate  it  to  have  been  the  in- 
tention of  the  legislature  that  the  mayor,  although  as  its 
presiding  officer  an  integral  part  of  the  common  council, 
should,  for  all  other  practical  purposes,  be  distinguished 
from  it  Beyond  his  relations  to  the  council  as  its  presi- 
dent, and  the  executive  head  of  the  city,  their  functions 
are  of  a  separate  and  independent  character.  He  is  to 
communicate  and  report  to  the  common  council.  If  his 
office  becomes  vacant,  the  vacancy  is  to  be  filled  by  the 
action  of  the  common  council.  If  appointments  are  to  be 
made,  he  is  to  nominate,  and  the  common  council  to  ap- 
point And  if  that  body  fail  to  ooncur  in  his  nomination, 
even  that  power  may  be  exercised  by  a  member  of  the 
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common  council,  as  distinguished  from  himself.  Under 
this  clear  distribution  of  their  powers,  it  could  hardly  be 
supposed  that  the  legislature  intended  he  should  exercise 
the  power  of  voting  also. 

The  requirement  thut  local  improvements  shall  only  be 
ordered  upon  the  affirmative  vote  of  five  aldermen,  in  no 
manner  impairs  the  propriety  of  this  conclusion  ;  for  that 
does  not  in  any  respect  attempt  to  declare  or  prescribe  of 
what  officers  the  common  council  shall  consist.  This  pro- 
vision was  probably  intended  to  impose  a  restraint  on  the 
action  of  a  mere  quorum ;  for  as  that  may  be  formed  by  a 
mere  majority  of  the  members  of  the  council,  local  im- 
provements could  have  been  ordered  by  a  bare  majority 
of  the  quorum,  if  it  had  not  been  for  the  restraint  imposed 
by  this  prohibition.  Another  restriction  placed  upon  the 
action  of  a  mere  quorum,  is  that  which  prohibits  the  im- 
position of  a  tax  or  assessment,  or  the  appointment  to  an 
office,  to  be  made  without  the  concurring  vote  of  a  major- 
ity of  all  the  members  of  the  common  council  in  office. 
{Laws  of  1865,  §  4.) 

This  provision  is  more  directly  connected  with  the  con- 
sideration of  the  subject  involved  in  the  present  contro- 
versy than  either  of  those  which  have  been  previously 
considered,  unless  it  be  that  providing  for  the  making  of 
nominations;  for  it  immediately  affects  the  manner  in 
which  official  appointments  are  to  be  made.  That  can  only 
be  done  by  the  concurring  vote  of  a  majority  of  all  the 
members  of  the  common  council  in  office.  Is  the  mayor  a 
member  of  the  council  for  this  purpose  ?  Very  manifestly 
he  is  not ;  for  his  duty  regarding  appointments  is  distinctly 
defined  and  declared.  It  consists  in  making  the  nomina- 
tion to  the  council  of  the  person  who,  in  his  judgment, 
should  fill  the  office  for  which  the  appointment  is  to  be 
made.  When  the  appointment  itself  is  made,  that  must  be 
done  by  the  common  council ;  and  there  is  but  one  way 
designated  or  prescribed  for  making  it,  and  that  is  by  the 
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concurring  vote  of  a  majority  of  all  the  members  of  the 
common  council.  And  the  power  to  vote  is  conferred 
solely  and  exclusively  upon  the  aldermen,  each  of  vrhom 
is  to  have  one  vote,  except  in  the  single  instance  when 
they  are  tied,  and  then  only  has  the  mayor  a  vote,  and 
that  is  declared  to  be  simply  a  casting  vote.  (Laws  of 
1865,  ;>.  646,  §1;  p.  657,  §§2,  4) 

It  must  be  remembered  that  these  are  statutory  powers, 
simply,  and  the  officers  on  whom  they  are  conferred  take 
xiothing  whatever  beyond  the  powers  which  the  statute 
actually  and  affirmatively  gives  them.  When,  therefore, 
the  statute  provides,  as  it  does,  that  the  mayor  shall  have 
a  casting  vote  when  the  other  members  of  the  council  are 
tied,  without  either  expressly  or  by  clear  implication  con- 
ferring the  power  upon  him  to  vote  on  any  other  occasion, 
or  under  any  other  circumstances,  that  power  is  as  eflfect- 
ually  withheld  from  him  as  it  would  have  been  by  an  ex- 
plicit prohibition  on  the  subject.  By  providing  that  he 
shall  have  a  casting  vote,  it  is  implied  that  he  shall  have 
no  other  vote.  For  if  any  diflFerent  intention  had  existed 
on  that  subject,  it  is  only  reasonable  to  suppose  that  it 
would  have  either  been  expressed  or  clearly  implied,  in 
some  other  portion  of  the  charter.  Nothing  of  that  kind 
has  been  either  done  or  attempted.  The  entire  power  of 
voting  is  that  which  is  given  by  the  section  already  re- 
ferred to,  and  that  provides  that  "  in  the  proceedings  of 
the  common  council  each  alderman  shall  have  one  vote, 
and  the  mayor  shall  have  a  casting  vote  when  the  votes 
of  the  other  members  are  tied."    (Laws  o/1865,  p.  657,  §  2.) 

The  same  rule  of  construction  should  be  applied  to  this 
case  that  has  so  often  been  applied  to  inferior  courts  and 
tribunals  acting  under  statutory  authority ;  and  that  is,  that 
nothing  can  be  taken  by  mere  implication ;  but  that  the 
authority  relied  upon  must  be  shown  to  have  been  actually 
given ;  otherwise  the  presumption  is  to  be  adopted  that  it 
does  not  exist.     {Jones  v.  Beed^  1  John,  Oas,  20.     Bloom  v. 
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Burdiekj  1  Eillj  130.)  Under  that  rule,  as  well  as  under 
the  fair  import  of  the  statutes  themselves,  constituting  the 
cjiarter  of  the  city  of  Lockport,  the  power  of  voting  in  the 
proceedings  of  the  common  council  has  beeen  conferred 
upon,  and  is  to  be  exercised  alone  by,  the  aldermen,  except 
in  the  single  case  of  a  tie,  when  a  casting  vote  is  provided 
for  the  mayor.  And  as  that  power  has  been  thus  given, 
and  confined  to  the  aldermen,  it  must  have  been  intended 
that  the  concurring  vote  of  the  majority  of  the  common 
council,  by  w^hich  the  appointments  tO'  office  are  to  be 
made,  was  to  be  that  of  a  majority  of  all  the  aldermen,  as 
distinguished  from  the  mayor. 

This  conclusion  is  confirmed,  if  atiy  confirmation  of  it  be 
necessary,  by  the  peculiar^  language  of  the  sections  of  the 
laws  of  1865  and  1866,  providing  for  the  manner  of  making 
such  appointments;  for  upon  this  subject  those  sections 
clearly  distinguish  between  the  action  of  the  mayor  and 
that  of  the  common  council.  He  is  authorized  to  nom- 
inate, but  no  authority  is  given  him  to  do  anything  what- 
ever beyond  that.  And  if  the  common  council  do  not 
concur  in  his  nomination,  any  member  of  the  common 
council,  not  any  other  member,  as  it  undoubtedly  would 
have  been  if  the  mayor  was  to  be  deemed  a  member  in 
concurring  in  the  nomination  made  by  him,  is  authorized 
to  nominate  for  such  office.  (Laws  of  1865,  p.  646,  §  1 ; 
of  1866,  p,  1155,  §  1.)  This  peculiar  phraseology,  taken 
in  consideration  with  that  of  sections  2  and  4,  page  657  of 
the  laws  of  1866,  very  clearly  indicates  the  legislative  pur- 
pose to  have  been  to  limit  and  confine  the  voting  upon  the 
nominations  made,  to  the  common  council,  as  distinguished 
from  the  mayor.  Certainly  so,  unless  in  the  singH  case 
of  a  tie,  when,  perhaps,  under  the  unqualified  language 
giving  him  a  vote  in  that  emergency,  he  would  be  at  lib- 
erty to  make  use  of  it  even  for  the  purpose  of  making  an 
official  appointment    As  that  emergency  did  not  arise  in 
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this  case,  it  is  not  necessary  at  this  time  either  to  consider 
or  decide  that  question. 

From  the  views  already  taken  of  the  charter,  it  followp 
that  the  defendant  was  not  regularly  appointed  to  the 
oflSice  of  city  clerk  of  the  city  of  Lockport,  and  judgment 
should  therefore  be  awarded,  upon  the  verdict,  in  favor  of 
the  plaintiff. 

Judgment  accordingly. 

[Erib  Gbitbbal  Tbbm,  Febmary  8,   1869.    Marvin^  Barker,  LamoiU  and 
DanUit,  Jnstioefl.] 


Wright  m.  Masbras. 

The  affidavit  on  which  a  warrant  is  applied  for,  in  a  justice's  court,  need  only 
state  the  fiicts  and  circumstances  within  the  knowledge  of  the  plaintiff  or 
person  applying,  as  the  grounds  of  his  application.  An  affidavit  stating  that 
the  defendant  is  a  non-resident,  and  has  obtained  goods  under  false  pretences, 
is  sufficient 

A  conversation,  in  the  presence  of  the  defendant,  a  Spaniard,  who  could  not  speak 
English,  between  the  plaintiff,  who  could  neither  speak  nor  understand  the 
Spanish  language,  and  the  friend  and  banker  of  the  defendant,  who  could 
speak  English,  and  who  during  such  conversation  repeatedly  talked  with  th^ 
defendant  in  some  foreign  language,  appearing  .to  translate  to  him  the  plain- 
tiff's remarks,  and  professing  to  speak  for  the  defendant  in  reply,  is  admis- 
sible in  evidence  against  the  defendant. 

If  the  defendant,  through  his  interpreter,  friend  and  banker,  understood  or  was 
made  to  understand  the  plaintiff's  statement  and  claim  agunst  him,  then  the 
conversation  is  to  be  used  to  the  same  effect  as  if  the  plaintiff  had  addressed 
him  in  Spanish,  or  any  other  language  that  he  did  understand.  It  is  only 
important  to  know  that  he  understood  it. 

If  there  is,  in  such  a  case,  evidence  sufficient  to  sustain  the  conclusion  of  the 
justice  that  the  defendant  understood  the  conversation  of  the  plaintiff,  and 
the  object  of  his  visit,  a  judgment  in  feivor  of  the  plaintiff  will  be  sustained; 
especially  where  the  defendant  neglects  to  avail  himself  of  the  opportunity, 
by  bis  own  oath,  to  explain  the  transaction  and  show  that  he  did  not  under- 
Btand  the  conversation. 
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The  pendency  of  another  action,  before  a  different  justice,  for  the  same  caiue 
of  action,  most  be  set  up  in  the  answer ;  otherwise  adrantage  cannot  be  taken 
of  it. 

The  pendency  of  another  action  cannot  be  proved  by  the  testimony  of  wit- 
nesses ;  that  not  being  the  best  evidence. 

THIS  was  an  action  for  wrongfully  obtaining  and  with- 
holding thirty-two  dollars  in  money,  the  property  of 
the  plaintiff,  and  for  wrongfully  issuing  and  passing  upon 
the  plaintiff  a  counterfeit  fifty  dollar  bill,  and  declaring 
the  same  to  be  genuine;  and  was  originally  commenced 
in  a  justice's  court,  where  the  plaintiff  recovered  a  judg- 
ment of  $32  damages  and  $5  costs.  The  defendant  ap- 
pealed to  the  Saratoga  county  court,  where  the  judgment 
was  reversed. 

The  plaintiff  then  appealed  to  this  court 

A.  Pond,  for  the  appellant. 

I.  The  justice  did  not  err  in  overruling  the  objections 
made  to  the  affidavit  and  bond  upon  which  the  warrant 
was  issued.  1st.  The  application  of  the  plaintiff  for  the 
warrant  fully  sets  out  a  cause  of  action  in  favor  of  the 
plaintiff  against  the  defendant  in  tort,  and  not  arising  out 
of  contract.  The  facts  are  sufficiently  stated  therein,  and 
entitle  the  plaintiff  to  a  warrant.  (2  R,  S.  244,  §  17,  Udm. 
ed.  Pope  V.  Hart,  35  Barb,  630.  Waters  v.  Whittemore, 
22  id.  593.)  In  Pope  v.  ffarty  above  cited,  Judge  Balcom 
says,  ^^  1  think  all  a  person  need  state  in  his  affidavit  for  a 
warrant,  as  to  having  a  cause  of  action  for  a  tort  or  wrongs 
is  that  he  believes  he  has  a  cause  of  action  against  the  de- 
fendant, and  then  set  out  when  and  how  he  claims  it  arose, 
so  that  it  may  be  seen  to  be  ex  delicto**  If  these  views  are 
correct,  the  affidavit  authorized  the  justice  to  issue  the  war- 
rant in  this  case.  2d.  It  was  not  necessary  for  the  affidavit 
'  made  to  obtain  the  warrant,  to  state  that  the  plaintiff  was 
a  resident  of  the  county ;  nor  was  it  essential  to  state 
therein  where  he  resided,    (a.)  The  statute  allows  the 
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warrant  against  a  non-resident.  The  affidavit  shows  the 
defendant  to  be  a  nan-residenty  and  is  therefore  sufficient 
in  that  respect  (2  R.  S.  244,  §  17,  Edm.  ed.  Whitney  v. 
Shufelty  1  Benioy  592.)  (6.)  In  respect  to  what  the  affida- 
vit should  contain,  the  statute  in  relation  to  warrants  is 
substantially  like  that  in  regard  to  attachments.  The 
statute  requires,  in  order  to  entitle  a  p6rty  to  a  warrant, 
that  he  ^^  shall,  by  affidavit,  state  the  facts  and  circum- 
stances, within  his  knowledge,  showing  the  grounds  of  his 
applieatian.''  (2  B.  S.  244,  §  19,  JSdm.  ed.)  In  regard  to 
attachments,  the  statute  provides  that  the  application  shall 
be  in  writing  and  accompanied  by  the  affidavit  of  the 
creditor,  specifying,  among  other  things,  "the  person  in 
whose  behalf  application  is  made,  and  the  grounds  upon 
which  the  application  is  foundid:'  (2  B.  S.  246,  §  28,  Edm.  ed.) 
It  will  be  seen,  therefore,  that  the  language  of  the  two 
provisions  is  almost  identical.  And  in  regard  to  attach- 
ments it  is  expressly  decided  that  it  is  not  necessary  to 
state,  in  the  affidavit  accompanying  the  application,  the 
place  of  residence  of  the  plaintiff,  (  Van  Kirk  v.  WildSy  11 
Barb.  520,  525.)  This  applies  equally  well  to  the  case  of 
a  warrant  The  place  where  the  plaintiff  resides  is  not 
made  by  the  statute,  in  either  case,  one  of  the  grounds  of 
the  application,  but  in  both  the  non-residence  of  the  de- 
fendant is.  That  essential  fact  having  been  stated,  the 
affidavit  was  manifestly  sufficient  in  that  respect  (e.)  If 
the  affidavit  of  the  plaintiff  was  sufficient,  so  also  was  the 
bond, 

n,  Neither  did  the  justice  err  in  rendering  judgment 
for  the  plaintiff  upon  the  evidence.  1st  The  proof  was 
uncontradicted  that  the  $50  bill  paid  to  the  plaintiff  by  the 
defendant  was  <!ounteffeit.  The  only  question  remaining 
is,  did  the  defendant  pass  the  bill,  knowing  it  was  bad  7 
2d.  The  evidence  warranted  the  justice  in  finding  the  fact 
that  the  defendant  did  know  the  bill  to  be  bad,  when  he 
passed  it     (a.)  By  denying  he  let  the  plaintiff  have  the 
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$50  bill  when  offered  back  to  bim,  but  not  pretending  to 
deny  it  on  the  trial,  as  he  might  have  done  if  the  denial 
was  true.  This  authorized  the  justice  to  find  the  defend- 
ant guilty  of  a  falsehood.  (J.)  If  he  did  pass  the  $50  bill 
to  the  plaintiff,  and  it  was  counterfeit,  both  of  which  facts 
are  undenied,  then  by  not  exculpating  himself,  as  he  might 
have  done,  from  the  charge  of  passing  it  to  the  plaintiff 
with  actual  knowledge  of  its  bad  character,  having  the 
right  to  testify  in  his  own  behalf,  the  presumption  of  fact, 
if  not  of  law,  is  that  the  defendant  did  know  the  bill  was 
counterfeit  when  he  passed  it.  The  defendant  had  the 
right  to  testify  in  his  own  behalf  as  to  whether  he  knew 
the  bill  was  bad,  and  whether  he  intended  to  cheat  and 
defraud  the  plaintiff  by  passing  the  bill  to  him,  and  in 
taking  good  money  for  it  {Pope  v.  Hart^  35  Barb.  630.) 
It  was  competent  for  the  justicato  find  from  the  foregoing 
circumstances,  or  either  of  them,  that  the  defendant  knew 
of  the  bad  character  of  the  bill,  and  intended  to  defraud 
the  plaintiff  by  passing  it  to  him.  In  such  cases,  slight 
circumstances  are  sufficient  to  sustain  a  decision  of  the 
justice  on  the  question  of  fact ;  and  certainly  where  the 
defendant  is  pressed  with  circumstantial  evidence,  as  he 
WAS  in  this  case,  and  has  the  power  to  explain  and  excul- 
pate himself  from  the  charge,  if  untrue,  as  he  had  here, 
the  omission  to  explain  makes  the  proof,  otherwise  weak, 
strong  against  him.  (Bogert  v.  Morse^  1  Comst.  377.  Jetp- 
ett  V.  Banning^  21  N.  Y.  Rep.  27.  The  Utica  Ins.  Co.  v. 
Badger^  3  Wend.  102.  Btisk  v.  Lathrop^  22  N.  Y.  Rep.  550. 
Arent  v.  Squire,  1  Daly,  347,  358.  Bt/rd  v.  Hall,  3  Keyes' 
Rep.  646.)  In  Bush  v.  Lathrop,  above  cited,  where  the 
question  was  whether  the  defendant  was  a  bona  fide  pur- 
chaser or  not.  Judge  Denio  says,  "  the  defendant  was  him- 
self a  witness  in  his  own  behalf,  and  might  have  said,  if 
the  truth  was  so,  that  he  purchased  without  notice  of  any 
condition  in  the  assignment  to  Preston,  and  in  the  belief 
that  there  was  no  flaw  in  his  title  to  the  securities,  and 
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that  his  own  purchase  was  absolute,  and  without  any 
understanding  with  Smith  and  Newton  that  the  money 
should  in  any  event  be  returned.  Since  the  law  allows 
him  to  swear  in  his  own  behalf,  I  think  he  ought  to 
have  denied  notice,  whether  inquired  of  by  plaintiff  or 
not"  In  Arent  v.  Squire,  also  above  cited,  which  was  an 
action  against  the  defendants  as  warehousemen,  charging 
them  with  a  loss  of  the  property  through  negligence,  the 
question  was  whether  it  was  incumbent  upon  the  defend- 
ants to  exculpate  themselves,  by  their  own  testimony,  from 
the  presumption  of  loss  through  their  own  negligence. 
Judge  Daly  remarked:  "They  (the  defendants)  proved 
that  the  two  casks  were  stored  in  a  loft,  to  which  nobody 
had  access  but  themselves  and  their  employees.  If  that 
were  the  case,  they  should  have  gone,  themselves,  upon  the 
stand  and  testified  that  they  had  no  knowledge  of  the 
manner  in  which  the  gin  had  been  extracted  from  the 
casks,  and  brought  their  employees  also  to  testify  that  they 
knew  nothing  of  the  way  in  which  it  had  been  taken," 
and  the  judgment  of  the  justice  against  the  defendants  was 
affirmed.  This  language  applies  in  full  force  to  this  case. 
{See  Byrd  v.  Hallj  2  Keyei  Rep,  646.)  But  it  is  sought  to 
avoid  this  result  by  claiming  that  the  defendant  was  a 
Cuban,  and  did  not  understand  the  English  language.  But 
here,  too,  the  defendant  is  at  fault.  There  is  not  a  particle 
of  evidence  to  show  that  the  defendant  did  not  understand 
the  English  language.  Moreover,  if  a  man  does  under- 
stand English  well  enough  to  pass  a  counterfeit  $50  bill, 
he  understands  it  well  enough  to  take  it  back  again,  or  to 
swear  he  don't  understand.  But  he  did  understand.  The 
conversation  he  had  with  his  Spanish  friends  shows  he 
understood  well  enough ;  and  it  is  a  question  of  fact  as  to 
whether  he  understood  or  not ;  and  certainly,  in  the  ab- 
sence of  any  denial,  under  oath,  that  he  did  understand, 
the  decision  of  the  justice  on  the  question  is  conclusive. 
{Gamalier  v.  Palmer^  10  Allen,  539.) 
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HX  The  evidence  put  in  by  the  defendant,  to  show  the 
attachment  proceedings,  was  improperly  admitted,  and, 
though  received,  was  wholly  immaterial  Ist.  The  pri- 
mary evidence  to  show  proceedings  in  an  action  in  a 
justice's  court,  is  the  docket  of  the  justice,  provided  the 
justice  is  neither  dead  nor  absent  (2  B.  S.  278,  §  245, 
Edm.  ed.  Pratt  v.  Peekham^  25  Barb.  195.  Hard  v.  Bhipman^ 
6  id.  621.)  Neither  the  statute  or  common  law  makes  an 
acting  constable  an  officer  to  certify  and  authenticate  jus- 
tice's records,  or  copies  of  papers  to  be  used  in  evidence  on 
the  trials  of  actions  in  justices'  or  other  courts.  2d.  There 
is  no  evidence  that  the  attachment  was  ever  returned  by  the 
constable  to  the  justice  issuing  it;  and  if  it  was  not,  the 
justice  never  acquired  any  jurisdiction  over  the  cause  or 
parties.  It  is  the  return  of  the  constable  which  alone 
gives  jurisdiction.  (Casey,  Bedfidd,  7  Wend.  398.  N.  Y. 
and  Brie  Bailroad  v.  Purdy^  18  Barh.  574  Sagendarph  v. 
Shult,  41  id.  102.)  There  was  no  evidence,  therefore,  that 
the  attachment  proceeding  was  pending  at  the  time  of  the 
commencement,  or  at  the  time  of  the  trial,  of  this  action. 
3d.  The  present  action  was  for  an  entirely  different  and 
distinct  cause  of  action  from  the  attachment  suit,  and  hence 
the  latter  is  no  bar  to  this  action. 

L,  B.  Pike^  for  the  respondent. 

I.  The  complaint  sets  forth  obtaining  and  withholdings 
wrongfully,  $32  in  money.  2d.  Wrongfully  issuing  and 
passing  a  $50  bill,  declaring  the  same  to  be  genuine ;  and, 
3d.  For  obtaining  goods  under  false  pretences,  v  Certainly 
the  defendant  obtained  no  goods  under  false  pretences. 
The  goods  were  sold  prior  to  the  payment,  and  no  repre- 
sentation was  made  in  relation  to  them.  The  $32  was 
paid  back  as  part  of  the  $100,  over  the  amount  of  bill  of 
goods,  and  no  representation  was  made,  or  word  spoken, 
at  the  time  of  payment,  and  no  fraud  can  be  predicated  of 
this,  except  as  it  forms  a  part  of  the  transaction  and  de- 
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pending  upon  the  fraadalent  uttering  of  the  $50  counter- 
feit bill ;  and  not  then,  for  the  recovery,  if  anything,  must 
be  based  upon  and  be  for  the  $50.  There  is  no  authority 
for  any  other  sum  than  $50. 

IL  There  is  no  evidence  of  any  suspicion  by  the  defend- 
ant that  the  money  paid  was  not  good ;  nor  is  there  any 
evidence  of  a  single  act  or  word  of  his,  pointing  in  that 
direction,  before  or  after  the  uttering  of  it  To  maintain 
this  action  (tort)  there  must  have  been,  at  the  time  of  utter- 
ing the  bill,  a  fraudulent  intent  Knowledge,  or  at  least 
suspicion  of  its  character,  was  necessary  to  charge  him 
with  the  tort.  Here  not  a  word  was  spoken,  and  the  case 
is  absolutely  barren  of  the  slightest  evidence  that  the 
defendant  contemplated  any  wrong.  Even  if  the  defend- 
ant had  refused  to  accept  a  return  of  the  money,  after  pay- 
ment, this  could  not  charge  him  and  make  that  wrong 
which  was  originally  innocent ;  and  for  only  one  purpose 
would  evidence  of  his  refusal  be  proper  in  an  action  of  tort, 
to  wit :  His  reasons  given  for  not  accepting  a  return  might 
show  an  original  intent  to  defraud.  In  this  case  it  will  be 
observed  that  there  is  not  one  word  of  evidence  of  a  single 
expression  to  or  by  the  defendant  relating  to  this  bill,  at  any 
time,  or  anywhere. 

ni.  The  justice  erred  in  denying  the  motion  of  the  de- 
fendant to  strike  out  the  evidence  of  conversation  between 
the  plaintiff,  Guezala  and  Cabalos.  Objection  could  not 
be  taken  when  the  conversation  was  given,  because  it  was 
in  the  presence  of  the  defendant ;  but  so  soon  as  it  was 
discovered  that  the  defendant  could  not  understand  a  word 
of  it,  either  because  of  his  ignorance  of  the  language  used, 
or  because  he  was  dead  or  insensible,  a  motion  was  proper, 
and  in  this  instance  should  have  been  granted.  The  theory 
upon  which  conversation  between  others  in  presence  of 
the  defendant  can  be  given,  is  that  the  defendant  hears 
and  understands*  such  conversation,  and,  by  not  disputing 
it,  admits  its  truth  in  all  cases  when  he  is  bound  to  speak. 
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In  this  case  he  could  not,  as  the  proof  shows,  understand 
a  word,  and  there  is  not  the  slightest  evidence  that  a  word 
of  it  was  communicated  to  him.  He  did  not  speak  Eng- 
lish, and  the  plaintiff  did  not  speak  Spanish ;  and  wha^ 
conversation  Cabalos  and  Guezala  had  with  the  defendant, 
the  proof  does  not  show.  The  evidence  was  clearly  hear- 
say, and  should  have  been  stricken  out. 

rv.  With  the  evidence  stricken  out,  the  case  then  stands, 
that  "A"  pays  "B"  $100,  in  liquidation  of  a  debt  of  J68, 
and  receives  $32  in  return.  It  turns  out  that  $50  of  the 
money  paid  is  bad,  and  without  any  further  evidence,  "B  " 
may  maintain  an  action  in  tort  against  "A"  and  recover 
the  $32.  The  proposition  is  enough,  for  any  court  except 
the  one  before  which  this  was  tried. 

V.  The  justice  erred  in  rendering  judgment  in  this  ac- 
tion when  a  suit  was  pending  before  another  justice  for 
the  very  same  cause.  Judgment  of  discontinuance  should 
have  been  entered  in  the  attachment  case,  before  trial,  or 
at  least  before  judgment  in  this  action.  (10  N,  F.  Rep. 
500.)  But  instead  of  that,  as  appears  by  the  case,  both 
suits  were  continued.  The  proof  of  former  suits  pending  for 
same  cause,  is  to  be  found  in  the  plaintiff's  testimony,  and 
the  proceedings,  together  with  the  return  of  the  constable, 
showing  the  property  attached.  No  objection  was  made 
to  any  of  this  testimony  on  the  ground  that  it  was  not 
pleaded ;  and  this  was  a  waiver  of  any  such  objection.  If 
such  objection  had  been  made,  the  defendant  would  have 
obviated  it  by  amendment,  and  the  plaintiff  cannot  take  it 
here  for  the  first  time.  {Merritt  v.  Seaman^  6  Barb.  330.) 
It  seems  like  rank  injustice,  and  a  total  disregard  for  ail 
rules  of  law,  that  a  man  innocent  of  wrong  shall  be  arrest- 
ed on  a  civil  warrant,  and  have  judgment  pass  against  him 
in  tort,  thus  impeaching  his  character  for  honesty  ;  but  it 
*  is  something  worse,  that  two  suits  shall  proceed  at  the 
same  time,  and  a  double  recovery  be  had.  From  the  evi- 
dence it  appears  the  plaintiff  holds  $100  in  his  attachment 
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suit,  and  the  defendant's  body  in  the  suit  by  warrant  for 
the  same  cause.  The  plaintift'  should  have  offered  to  dis- 
continue the  first  suit 

VI.  The  affidavit  upon  which  the  warrant  was  founded 
was  insufficient  to  authorize  the  issuing  of  such  warrant. 

By  the  Courts  Potter,  J.  The  undisputed  facts  in  this 
case  are,  that  the  plaintiff  in  this  case,  being  a  merchant 
tailor  at  Saratoga  Springs,  had  sold  and  delivered  to  the 
defendant  a  bill  of  clothing,  amounting  to  $68.  That  a 
few  days  afterwards  the  defendant  came  to  him,  and 
offered  to  him  two  $50  bills,  purporting  to  be  United 
States  money,  in  payment  of  said  clothing'.  That  the 
plaintiff  thereupon  gave  the  defendant  832  in  return,  in 
exchange  for  said  $50  bills.  And  one  of  said  $50  bills 
being  counterfeit,  was  returned  by  the  plaintiff  to  the  de- 
fendant, and  the  defendant  refused  to  make  good  the  error. 
The  defendant  being  a  Cuban  Spaniard,  and  unable  to 
speak  English,  the  conversation,  on  the  return  of  the  bill  by 
the  plaintiff,  was  conducted  by  the  defendant's  banker,  one 
Cabalos,  who  was  also  a  Cuban,  and  who  could  dpeak 
English,  in  the  presence  of  the  defendant  During  this 
interview,  at  the  return  of  the  counterfeit  bill,  when  the 
plaintiff  talked  to  Cabalos,  the  defendant  and  Cabalos  con- 
versed together  in  a  language  that  the  plaintiff  did  not 
understand,  but  Cabalos  told  the  plaintiff  that  the  defend- 
ant did  not  pay  him  the  bill ;  and  when  the  plaintiff  asked 
him  to  take  the  bill  back,  Cabalos  made  the  reply  with  a 
gesture,  putting  u^  his  hand  and  turning  his  head  on 
one  side.  If  there  was  no  legal  objections  to  prevent  it, 
the  justice  was  authorized  from  the  facts,  and  the  reason- 
able conclusions  to  be  drawn  from  the  circumstances,  to 
give  the  judgment  he  did,  for  wrongfully  obtaining  and 
withholding  $32  from  the  plaintiff,  according  to  the  first 
count  in  the  complaint. 

Vol.  LVI.  34 
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We  proceed,  then,  to  examine  the  legal  objections  to  the 
recovery.  The  first  objection,  that  the  affidavit  on  which 
the  warrant  was  issued  was  insufficient,  I  do  not  think  is 
well  taken.  The  nineteenth  section  of  the  justices'  act 
does  not  specify  what  particulars  it  «hall  state,  but  onlj 
that  it  shall  state  the  facts  and  circumstances  within  the 
knowledge  of  the  plaintiff,  or  person  applying  for  the  war- 
rant, as  the  grounds  of  his  application,  whereby  the  jus- 
tice may  better  judge  of  the  necessity  and  propriety  of 
issuing  the  warrant.  The  affidavit  did  state  such  grounds, 
and  satisfied  the  justice ;  and  I  think  any  reasonable  mind 
would  be  satisfied,  when  it  is  stated  that  the  defendant  was 
a  non-resident,  and  had  obtained  goods  under  false  pre- 
tenses. The  statute  does  not  require  the  affidavit  to  state 
that  the  plaintiff  is  a  resident  of  the  county,  as  it  is 
claimed. 

The  important,  and  as  I  think  the  main  question  in  the 
case,  arises  upon  the  motion  of  the  defendant's  counsel 
before  the  justice,  to  strike  out  the  plaintiff's  testimony 
relating  to  the  conversations  in  the  presence  of  the  defend- 
ant, with  Guearala,  a  Cuban  friend  of  the  defendant,  who 
could  speak  English,  and  with  Cabalos,  another  Cuban 
friend,  and  the  banker  of  the  defendant,  who  could  also 
speak  English.  The  plaintiff  could  neither  speak  or  un- 
derstand the  Spanish  language.  The  interview  was  at  the 
time  the  plaintiff  offered  to  return  the  counterfeit  bill. 
The  testimony  is,  that  the  plaintiff  first  approached  Gue- 
zala,  the  defendant  sitting  by  his  side ;  he  showed  Guezala 
the  $50  counterfeit  bill,  and  told  him  that  the  defendant 
had  just  paid  him  that  bill,  and  that  it  was  counterfeit; 
Guezala  referred  the  plaintiff  to  Cabalos,  who  was  also 
sitting  beside  the  defendant,  and  gave  the  plaintiff  to  un- 
derstand that  Cabalos  was  the  defendant's  banker.  The 
plaintiff  then  applied  to  Cabalos,  showed  him  the  bill,  and 
repeated  the  statement  that  had  been  made  to  Guezala. 
Cabalos  replied  that  the  defendant  did  not  let  him  have 
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the  bill.  Daring  the  time,  Cabalos  had  a  conversation 
with  the  defendant,  in  a  language  the  plaintiff  could  not 
understand.  Cabalos  then  gave  as  a  reason  why  the  de- 
fendant did  not  pass  the  bill  in  question  to  the  plaintiff, 
that  all  the  money  the  defendant  had  came  through  him, 
Cabalos.  The  plaintiff  then  repeated  that  the  defendant 
did  pay  the  bill  to  him,  and  asked  him  (it  is  uncertain 
whether  "him"  means  the  defendant  or  Cabalos)  to  take 
it  back.  Cabalos  replied  with  a  gesture.  He  put  up  his 
hand  and  turned  his  head  on  one  side.  Immediately  afber 
the  conversation  of  Cabalos  with  the  defendant^  the  defend- 
ant took  out  a  package  of  money,  and  showed  it  to  Cabalos. 
This  testimony,  of  the  conversations  of  the  plaintiff  with 
Guezala  and  Cabalos,  was  moved  to  be  stricken  out,  on 
the  ground  that  they  are  hearsay ;  that  they  are  not  con- 
versations of  that  character  that  the  defendant  can  be 
bound  by  them ;  or  held  responsible  for  them ;  which 
motion  the  justice  denied.  Had  this  motion  been  con- 
fined to  an  objection  to  the  conversation  with  Guezala 
only,  I  think  the  justice  should  have  stricken  it  out  No 
connection  is  shown  between  Guezala  and  the  defendant. 
He  (Guezala)  did  not  assume  to  be  acting  for  the  defend- 
ant, or  claim  a  right  to  speak  for  him ;  nor  does  it  appear 
that  he  communicated  to  the  defendant  what  the  plaintiff 
said  to  him ;  but,  on  the  contrary,  referred  him  to  Cabalos, 
the  banker  and  friend  of  the  defendant.  The  objection, 
however,  is  joint,  and  includes  both  Guezala  and  Cabalos. 
If  the  objection  was  not  good  as  to  both,  it  was  properly 
denied.  Besides,  as  nothing  was  said  to  Guezala  that 
was  not  repeated  to  Cabalos,  this  conversation  with  Gue- 
zala was  harmless,  and  it  could  have  tio  influence  upon 
the  mind  of  the  justice.  The  question  then  is,  should  the 
conversation  with  Cabalos  have  been  stricken  out  as  testi- 
mony ?  This  should  be  determined,  not  as  a  question  of 
law,  but  as  a  question  of  fact.  If  the  defendant,  through 
his  interpreter,  friend  and  banker,  Cabalos,  understood,  or 
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was  made,  to  understand,  the  plaintiff's  statement  and 
claim  that  he  had  passed  to  him  a  counterfeit  bill,  and 
that  he  demanded  its  redemption,  then  the  conversation 
is  to  be  used  to  the  same  effect  as  if  the  plaintiff  had  ad- 
dressed him  in  Spanish,  or  any  other  language  that  he  did 
understand.  It  is  only  important  to  know  that  he  under- 
stood it.  It  would  seem  that  the  justice  believed  he  un- 
derstood it ;  otherwise  he  could  not,  or  rather  ought  not 
to  have  rendered  a  judgment  for  the  plaintiff.  If  he  did 
understand  it,  the  justice  was  right.  Is  there,  then,  evi- 
dence sufficient  to  sustain  this  conclusion  of  the  justice  ? 
If  there  is,  then  we  must  apply  the  rule  adopted  in  Bum- 
ham  V.  ButUr,  (31  N,  T.  Rep,  486,)  which  is  "  to  give  the 
judgment  of  the  justice  every  reasonable  construction  to 
sustain  it,  if  from  the  evidence  it  was  possible  for  him  to 
have  given  such  a  judgment  as  he  did  give."  I  think  it 
was  possible,  nay,  reasonable,  for  the  justice  to  draw  the 
conclusion  of  fact,  from  the  conduct  of  the  defendant,  that 
he  understood  the  conversation  of  the  plaintiff  with 
Cabalos,  and  the  object  of  the  plaintiff's  visit.  The  plain- 
tiff had  the  counterfeit  bill  in  his  hand ;  the  defendant 
knew  he  had  passed  to  him  a  $50  bill.  Cabalos  spoke  to 
the  defendant  in  language  that  he  understood,  and  imme- 
diately the  defendant  took  out  his  package  of  money  and 
showed  it  to  Cabalos;  Cabalos  was  his  banker,  and  had 
furnished  him  with  his  money.  The  circumstances  are 
strong  enough  to  establish  the  conclusion  that  the  defend- 
ant knew  and  understood  this  conversation.  .  The  infer- 
ence, at  all  events,  was  strong  enough  to  put  him  on  the 
defense.  He  could  have  been  sworn,  and  through  an  in- 
terpreter could  have  acquitted  himself  of  all  wrong  intent, 
if  his  transaction  was  honest  He  was  in  the  condition 
that  the  omission  to  defend  himself  added  to  the  force  of 
the  presumption  against  him.  {Bu%h  v.  Lathropy  22  N,  T. 
Bep.  550.)  He  did  not  attempt  to  show  that  he  did  not 
understand  the  conversation. 
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There  is  still  another  point  raised  by  the  defendant,  as 
a  groand  of  error  in  the  judgment  before  the  justice,  to 
wit,  that  another  action  was  pending  before  another  jus- 
tice, for  the  same  cause  of  action ;  and  that  this  was  proved 
before  the  justice.  To  this  it  may  be  answered :  1st.  That 
the  pendency  of  another  action  should  have  been  set  up  in 
the  answer;  which  was  not  done.  There  was  no  issue  of 
that  kind  in  the  case  to  be  tried.  2d.  The  proof  of 
another  action,  though  admitted  by  the  justice,  against 
objection,  was  not  the  best  proof  required  for  that  pur- 
pose; and,  for  the  purpose  of  proving  the  pendency  of 
another  action,  its  admission  was  error.  8d.,If  the  evi- 
dence  had  been  admissible,  and  an  issue  qf  that  kind  had 
been  joined  or  set  up,  the  proof  failed  to  establish  the 
pendency  of  an  action  at  that  time.  It  would  only  have 
proved  the  commencement  of  an  action — not  its  present 
pendency.  For  the  purpose  of  impairing  the  weight  of 
the  plaintiff's  evidence,  perhaps  the  proof  of  the  prelim- 
inary proceedings  upon  the  attachment,  with  application 
and  affidavit  of  the  plaintiff,  was  admissible. 

Upon  the  whole  case,  I  have  come  to  the  conclusion  that 
the  judgment  of  the  justice  should  be  sustained,  and  that 
of  the  county  court  reversed. 

[ScHBVBOTADT  Gbnbbal  Tbbm,  April  6, 1869.    JSotekram,  FotUr  and  Socket 
Justices.] 
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B  temu  the  act  of  1867,  entitled  "  An  act  to  prevent  animals  from  nmning  ai 
large  in  the  public  highways,"  passed  April  28d,  1862,  "  and  to  create  a  short 
bar  to  actions  arising  under  said  act,"  {lawioflS67tp.  2086,)  is  constitutional, 
so  far  as  it  applies  to  animals  taken  up  while  thus  running  at  large  in  the 
public  highways.  {So  held  in  Can^pMl  v.  Evana,  54  Barh,  566,  MJorgtm,  /., 
distmUng,) 

But  the  act,  it  aeenu,  is  unconstitutional,  so  far  as  it  authorizes  a  private  indi- 
vidual to  seize  and  take  into  his  custody  animals  found  trespassing  upon 
premises  owned  or  occupied  by  him,  to  be  disposed  of  under  the  provisions 
of  the  same  act. 

But  whether  so  or  not,  if  the  owner  of  the  animals  thus  trespassing  upon  the 
premises  of  another  succeeds  in  driving  them  off  before  they  are  taken  into 
the  actual  custody  and  control  of  the  distrainor,  his  right  to  seize  them 
imder  the  authority  conferred  by  the  act  no  longer  exists. 

APPEAL  from  an  order  of  the  Lewis  county  court  deny- 
ing a  new  trial.  The  action  was  commenced  in  a 
justice's  court,  and  after  trial  a  verdict  was  rendered  for 
the  defendant.  It  was  then  appealed  to  the  county  court, 
and  after  hearing  the  evidence,  the  county  judge  nonsuited 
the  plaintiff. 

The  action  was  in  trover,  for  taking  certain  cattle  out 
of  the  plaintiff's  possession,  which  the  plaintiff  alleged  he 
had  seized  and  taken  into  possession  under  the  provisions 
of  chapter  418  of  the  laws  of  1867,  to  prevent  cattle  run- 
ning at  large  in  the  public  highways. 

The  testimony  shows  that  the  plaintiff  found  the  defend- 
ant's cattle  on  his  lot,  trespassing  on  him,  and  he  imme- 
diately applied  to  a  justice  and  made  complaint,  as  required 
by  the  act  of  the  legislature,  and  thereupon  the  justice 
issued  his  summons,  which  was  posted  up  in  six  public 
places,  as  required  by  the  act.  On  the  return  day,  the 
plaintiff*  appeared  and  showed  cause  why  the  animals  should 
be  sold  according  to  law.  The  defendant  was  present, 
but  refused  to  appear.  The  plaintiff  was  sworn,  and  testi- 
fied that  he  found  the  cattle  trespassing  upon  his  prem- 
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ises,  and  immediately  went  before  the  justice  to -enter  his 
complaint;  that  he  found  the  animals  on  his  premises 
about  seven  or  eight  o'clock  in  the  morning,  but  could  not 
say  how  they  came  there.  The  justice  thereupon  issued 
his  warrant,  pursuant  to  the  provisions  of  the  said  act, 
authorizing  the  constable  to  sell  the  said  animals.  The 
following  is  the  constable's  return  to  the  warrant  of  sale : 

"  No  cattle  have  been  produced  to  be  sold  on  the  within 
warrant  by  the  within  named  McConnell." 

It  appeared  that  the  plaintiff  did  not  shut  up  the  cattle, 
but  left  them  in  the  field  while  he  proceeded  to  the  jus- 
tice's ofiice  to  make  his  complaint.  '  When  he  returned 
he  found  the  defendant  engaged  in  driving  his  cattle  out 
of  the  lot.  He  then  informed  the  defendant  that  he  had 
seized  them,  and  he  tried  to  detain  them,  but  the  defend- 
ant defied  him,  and  drove  them  home. 

A.  J.  MerenesSy  for  the  appellant 

C.  E,  Stevens^  for  the  respondent. 

By  the  Court,  Morgan,  J.  This  court  has  already  de- 
cided, in  a  case  recently  before  it,  that  the  act  of  1867, 
entitled  '^  an  act  to  amend  an  act  to  prevent  animals  from 
running  at  large  in  the  public  highways,"  passed  April 
23d,  1862,  ^'  and  to  create  a  short  bar  to  actions  arising 
under  said  act,"  {Law9  of  1867,^.  2036,)  was  constitutional 
80  far  as  it  applied  to  animals  running  at  large  in  the  pub- 
lic highways  by  the  fault  or  neglect  of  the  owner. (a) 

(a)  The  case  referred  to  is  Oampbell  y.  Bvamj  since  reported  in  54  Barb,  566. 
But  see  next  case,  Leavitt  v,  Thompton. 

It  seems  CampMl  t.  Evatu  goes  further  than  is  here  supposed,  and  it  may 
admit  of  doubt  whether  the  doctrine  of  that  case  is  not  to  some  extent  in  con- 
flict with  Leavitt  v.  Thompmm  and  BockweU  y.  Nearing. 

The  first  section  of  the  act  of  1867  declares  it  to  be  unlawful  for  any  cattle, 
horses,  sheep,  swine  and  goats  to  run  at  large  in  any  public  street  or  highway, 
and  makes  it  the  duty  of  the  oyerseer  to  seisse  and  take  into  his  custody  any 
animal  so  found  running  at  large.    By  the  same  section  any  person  suffering  or 


636        CASES  IN  THE  SUPREME  COURT. 

McConneU  r.  Van  Aerman. 

■  f  ■■ 

I  understand  that  case  is  pending  in  the  Court  of  Ap- 
peals. -From  what  I  said  in  RockweU  v.  N earing y  (35  N.  Y, 
Rep.  302,)  it  may  be  inferred  that  I  concurred  in  the  de- 
cision of  this  court  in  sustaining  the  constitutionality  of 
the  act  in  question,  so  far  as  it  relates  to  the  seizure  of 
animals  thus  found  running  at  large  upon  the  public  high- 
ways.   After  considerable  reflection,  I  could  not,  however, 

permitting  any  animal  to  so  ran  at  large  shall  forfeit  a  penalty  of  $&  for  every 
horse,  swine  or  cattle,  and  $1  for  every  sheep  or  goat  so  found.  These  penal- 
ties may  be  recovered  by  ewU  action  by  any  inhabitant  of  the  town,  in  his  own 
name  or  in  the  name  of  the  overseers  of  the  poor,  or  hy  the  proeeedtngt  thereafter 
tnentioned. 

In  a  civil  action  there  could  be  no  recovery  of  these  penalties  of  the  owner 
of  the  animals,  unless  it  could  be  shown  that  he  was  guilty  of  the  offense  ot 
tuffering  or  permitting  his  animals  to  so  run  at  large  in  violation  of  the  first  sec- 
tion of  the  act. 

It  is  a  fair  interpretation  of  the  subsequent  proceedings  before  a  justice  of 
the  peace  to  say  that  the  complaint,  like  the  complaint  in  a  civil  action  for  the 
same  penalties,  must  state  the  fkcts  necessary  to  charge  the  owner  with  the 
guilt  of  the  offense,  before  the  justice  could  legally  give  judgment  for  the  pen- 
alties. By  the  terms  of  the  act,  if  there  is  no  appearance  on  the  return  day  of 
the  summons,  the  sworn  complaint  would  be  sufficient  to  authorize  the  impo- 
sition of  the  penalty,  in  addition  to  the  other  allowances  prescribed  in  section  8. 

The  complaint  in  Campbell  v.  Evana  is  not  set  out  in  the  statement  of  the  case, 
but  there  was  no  allegation  that  the  animals  were  permitted  by  the  owner  "  to 
run  at  large  in  violation"  of  the  first  section  of  the  act.  This  point  was  taken 
on  the  argument  by  the  counsel  for  the  appellant,  (64  Barb,  674 ;)  but  did  not 
receive  the  consideration  of  the  court  in  the  published  opinion  of  Justice 
Bacon.  Notwithstanding  there  woe  no  dam  that  the  owner  was  guilty  of  the 
offense  of  euffering  or  permitting  his  animals  to  ran  at  large  in  the  public  high- 
way, or  any  proof  of  such  an  offense  before  the  justice,  yet  the  owner  in  that  case 
was  fined  |6  for  each  animal  seized,  amounting  in  all  to  the  sum  of  f  15. 
(P.  672.)  But  the  appeal  was  not  from  this  judgment ;  and  if  there  had  been 
nn  appeal,  the  appellate  court  could  only  review  the  determUnation  of  the  jus- 
tice that  "  cause  exists  or  does  not  exist  for  the  sale."  Now  sufficient  cause 
exists  for  the  sale  by  section  3,  whether  the  animals  were  or  were  not  running 
at  large  in  the  public  highway  by  the  eufferanee  and  permission  of  the  owner ; 
and  it  may  be  a  point  of  some  nicety  to  determine  whether  the  owner  has, 
under  the  provisions  of  this  act,  any  remedy  against  such  an  erroneous  and 
unjust  judgment  of  confiscation  and  sale ;  unless  he  is  allowed  to  replevy  his 
property,  as  he  undertook  to  do  in  Campbell  v.  JSvans.  However  this  may  be, 
the  judgment  before  the  justice  in  CatnpbeU  v.  3fans  included  $8  to  the  com- 
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assent  to  the  propositioa ;  but  I  formed  a  very  decided 
opinion  that  the  machinery  invented  by  the  act  of  1867  for 
depriving  a  man  of  his  property  is  not  due  process  of  law. 
That  was,  I  think,  the  opinion  of  Judge  Porter  in  Bock-- 
well  V.  Nearing.  This  objection  applies  to  the  act  in  all  its 
provisions,  and  if  v^eW  founded,  would  necessarily  lead  to 
an  affirmance  of  the  order  of  the  county  court.    In  case  of 

plainant,  (for  each  animal  seized ;)  $6  coats  of  snit;  and  $8  to  the  justice,  (for 
each  animal  sold,)  making  the  allowances  $15.50,  besides  the  penalties  pre- 
scribed in  the  first  section  of  the  act.  Now  these  allowances,  by  way  of  gratu- 
ity to  the  complainant  and  to  the  justice,  are  held  in  Boekwell  ▼.  Nearmg  and 
LeaviU  ▼.  TKompBon^  to  be  pei^ties  imposed  upon  the  owner  of  the  animals. 
Whether,  therefore,  ^e  owner  is  guilty  of  the  offense  defined  in  the  first  section, 
or  not  guilty,  the  justice,  in  Campbell  v,  Svant,  did  right  to  include  these  allow- 
tnces  in  his  final  judgment ;  for  the  act  clearly  authorizes  and  requires  him  to 
do  so.  It  would  seem,  therefore,  that  so  much  of  the  act  of  1867  as  imposes 
(heee  allowances  or  penalties  upon  the  owner  who  w  fwt  guiUy  of  the  nfftnee  of 
Miferin^  hie  animaU  to  run  at  large  im  the  public  highway,  cannot  be  sustained 
within  the  principle  of  the  decisions  in  Eoekwett  v.  Nearing  and  Leavitt  y.  Hwmpeon, 
Whether  it  is  competent  for  the  legislature  to  impose  a  penalty  in  such  a  case 
18  doubtless  a  question  of  some  importance  and  difficulty ;  but  as  the  legis- 
lature has  not  made  it  an  offense  in  the  owner,  if  his  cattle,  without  his  fault, 
stray  upon  the  public  highway,  it  is  hardly  to  be  presumed  that  he  can  be 
punished  for  it  by  the  confiscation  and  sale  of  his  property.  And  yet  an  act 
of  the  legislature  requiring  the  owner  of  animals  to  secure  them,  so  they  could 
not  stray  upon  the  public  highway,  and  inflicting  a  penalty  in  case  of  his 
neglect  to  do  so,  might  perhaps  be  sustained.  It  is,  however,  quite  evident 
that  where  there  is  no  neglect  of  duty  even  in  such  a  case,  as  where  his  fence 
is  thrown  down  by  a  sudden  wind,  there  can  be  no  offense  which  the  legisla- 
ture can  properly  punish  by  the  infliction  of  a  penalty.  The  question,  there- 
fore, comes  back  to  the  point,  whether  an  act  of  anpther,  innocent  in  itself, 
can  be  punished  by  the  legislature  as  an  offense,  according  to  the  course  of 
the  common  law  and  the  due  administration  of  public  justice, 

It  is  perhaps  safe  to  say  that  the  act  of  1867  would  be  unobjectionable  as  an 
exercise  of  legislative  power  if  it  had  stopped  with  the  imposition  of  a  penalty 
upon  persons  voluntarily  or  negligently  permitting  or  suffering  their  animals 
to  run  at  large  into  the  public  streets  and  highways;  and,  as  to  other  cases 
where  the  act  was  involuntary  or  accidental,  allowing  the  distrainor  to  keep 
the  animals  in  some  safe  place  until  the  owner  paid  a  reasonable  fee  to  the 
officer  making  the  seizure,  and  the  expenses  of  their  keeping. 

80  far  only  as  the  legislature  has  gone  beyond  these  acknowledged  grants 
of  power  has  its  authority  been  called  hi  question  by  the  ooorts. 
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strayny  a  notice  by  advertisement  is  all  that  could  be  re- 
quired; but  when  the  parties  reside  in  the  same  neighbor- 
hood, and  there  is  no  reason  for  omitting  personal  notice, 
or  what  is  deemed  equivalent  in  case  of  the  temporary  ab- 
sence of  the  defendant,  the  common  law  required  the 
defendant  to  be  summoned  or  arrested  and  brought  into 
court  before  he  was  convicted  of  any  offense,  or  condemned 
in  damages  by  which  he  might  be  deprived  of  his  liberty 
or  his  property. 

The  service  of  the  summons  by  advertisement,  author- 
ized by  the  act  of  1867,  is  only  permissible  when  the  owner 
is  unknown,  or  cannot  be  found.  No  such  exigency  could 
have  existed  in  the  mind  of  the  legislature  when  it  author- 
ized the  defendant  to  be  summoned  by  an  advertisement. 
This  provision  seems  to  be  a  deliberate  departure  from  the 
requirements  of  the  common  law.  Giving  personal  notice 
does  not  help  the  matter,  as  the  act  does  not  require  it. 
But  I  will  not  pursue  this  branch  of  the  case,  as  the  ques- 
tion seems  to  be  res  Judicata  in  this  court. 

There  was  no  pretense  here  that  the  defendant's  cattle 
were  seized  while  running  at  large  in  the  public  highway. 
Under  the  former  act,  the  provision  allowing  a  seizure  of 
animals  trespassing  upon  another's  land  was  decided  to 
be  unconstitutronal.  (Rockwell  v.  Nearing^  supra.)  The 
amended  act  of  1867  professes  to  reimburse  the  complain- 
ant for  his  private  damages  in  such  a  case,  and  provides 
for  a  trial  by  jury.  It  is  supposed  that  these  provisions 
obviate  the  objections  to  the  former  act.  It  may  perhaps 
be  said  upon  the  authority  of  the  case  in  this  court  that 
notice  by  advertisement  posted  up  in  six  public  places  is 
due  process  of  law  to  bring  the  defendant  into  court,  as  to 
which  I  have  said  all  I  think  proper  to  say ;  but  there  are 
other  objections  to  this  provision,  of  a  more  serious 
character. 

The  second  section  of  the  act  of  1862,  as  amended  in 
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1867,  declares  that  it  shall  be  lawful  for  any  person  to 
seize  and  take  into  his  custody,  and  retaiA  till  disposed  of 
by  law,  "any  animal  which  may  be  trespassing  upon 
premises  owned  or  occupied  by  him."  The  next  step  is 
for  the  complaint  in  writing,  under  oath,  stating  the  facts, 
to  a  justice  of  the  peace  of  the  town  in  which  such  seizure 
occurred.  The  justice  is  thereupon  declared  to  have  juris- 
diction to  hear  and  determine  such  matter,  and  he  is  re- 
quired to  proceed  in  the  same  manner  as  in  civil  actions, 
except  as  specially  changed  by  the  said  act.  At  this  stage 
of  the  proceedings,  nothing  is  however  to  be  determined 
or  adjudicated,  for  the  very  next  paragraph  requires  the 
justice  forthwith  to  issue  his  summons  under  his  hand, 
stating  the  fact  of  such  seizure  and  complaint,  and  re- 
quiring the  owner,  or  any  party  having  an  interest  in  the 
same,  to  show  cause  before  him  why  said  animal  should 
not  be  sold  and  the  proceeds  applied  as  directed  by  the 
said  act.  And  on  the  return  day  the  owner  is  allowed  to 
appear  and  file  an  answer  under  oath  denying  any  or  all 
the  facts  alleged  in  the  complaint,  and  an  issue  shall  be 
deemed  joined  in  the  said  proceedings,  and  the  subsequent 
proceedings  shall  be  as  in  civil  actions,  so  far  as  they  can 
be,  unless  otherwise  provided  in  the  said  act.  The  issue 
thus  joined  is  to  be  tried,  and  may  be  tried  by  a  jury ;  and 
"  if  the  jury  or  the  justice  shall  find  after  a  trial  that  no  suf- 
ficient cause  is  shown  why  such  sale  should  not  be  made, 
as  directed  by  this  act,  then  the  justice  shall  issue  his 
warrant,"  directing  a  sale  by  a  constable,  who  is  required 
to  bring  the  proceeds  into  court  and  pay  them  over  to  the 
justice.  ^'  The  said  justice  shall  thereupon  adjudge  the 
costs  of  said  proceedings  *  *  *  and  in  addition  shall 
allow  the  party  or  oflScer  making  such  seizure,  for  any 
horse  or  colt,  one  dollar;  for  any  cow,  calf  or  other  cattle, 
each  fifty  cents ;  and  for  any  goat,  sheep  or  swine,  twenty- 
five  cents,  together  with  the  actual  damages  sustained  hy  such 
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party  hy  reason  of  the  treapaaa  or  breaking  of  9uch  animalB 
into  his  premiBe's,  and  a  reasonable  compensation  to  such 
persoii  or  officer,  to  be  estimated  by  such  justice,  for  the 
care  and  keeping  of  such  animals  from  the  time  of  the 
seizure  thereof  to  the  sale;  and  the  said  justice  shall  be 
allowed  the  sum  of  one  dollar  per  each  animal  sold^  and  the 
constable  the  same  fees  as  for  service  of  a  summons  and  execu- 
tion in  said  actions,^' 

If  these  damages  are.  to  be  assessed  after  a  sale  of  the 
property,  it  is  obvious  that  the  defendant  had  no  opportu- 
nity to  appear  and  contest  the  amount;  whereas  by  the 
rales  of  the  common  law,  as  well  as  by  the  constitution 
of  this  State,  he  has  a  right  to  be  heard,  and  the  right  of  a 
trial  by  jury. 

If  these  damages  are  to  be  assessed  by  the  court  or  jury 
on  the  trial  of  the  issue  before  a  sale  is  ordered,  then  it 
may  be  said  that  the  defendant  is  not  thereby  deprived 
of  his  constitutional  right  of  a  trial  by  jury  as  to  the 
damages. 

The  plain  language  of  the  act  is  that  the  justice  is  to 
assess  the  complainant's  "actual  damages"  after  a  sale  of 
the  property^  and  after  the  proceeds  of  the  sale  are  paid 
over  to  him  by  the  constable.  The  issue  to  be  tried  be- 
fore the  justice  or  a  jury  does  not  include  the  question  of 
damages.  Nothing  in  the  act  contemplates  that  the  com- 
plaint should  set  forth  a  claim  for  the  damages,  and  the 
denial  of  the  allegations  of  the  complaint  does  not  there- 
fore involve  any  such  question. 

The  complaint  in  the  case  at  bar  seems  to  have  been 
drawn  up  in  strict  conformity  to  the  requirements  of  sec- 
tion two  of  the  act  of  1862,  as  amended  in  1867.  It  is  as 
follows : 

"  Lewis  County,  Town  of  Qreig,  ss :  John  McConnell 
being  duly  sworn,  complains  and  says,  I  have  seized  and 
taken  into  my  possession  one  cow,  yellow  and  white ;  one 
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ball^  one  pair  of  steers,  which  I  found  trespassing  on 

lands  oecupied  by  me  in  the  town  of  Greig. 

John  McConnbll. 
Sworn  and  subscribed  before  1 

me  this  24th  day  of  July,  1867.  J 

J.  D.  Smith,  Justice  of  the  Peace." 

These  are  the  facts  required  to  be  stated  in  the  com- 
plaint, and  the  defendant  is  permitted  to  deny  "  any  and 
all "  of  them  on  the  return  day  of  the  summons,  when  "  an 
issue  shall  be  deemed  joined  in  the  said  proceedings."  If 
found  for  the  complainant,  the  justice  is  to  order  a  sale  of 
the  animals  without  regard  to  his  damages.  These  are 
left  to  be  assessed  by  the  justice  after  the  sale,  and  in  the 
absence  of  the  defendant  In  my  opinion  the  proceeding  is 
not  due  process  of  law.  I  am  also  of  opinion  that  the  allow- 
ances to  be  made  to  the  complainant  and  justice  are  to  be 
regarded  as  penalties.  They  are  no  less  so  because  the 
complainant's  actual  damages  may  be  added  to  them. 
These  allowances  are  the  same  as  in  the  act  of  1862,  and 
it  was  held  in  Rockwell  v.  Nearing  (35  K  Y.  Rep.  302)  that 
such  penalties  could  not  be  imposed  upon  the  owners  of 
cattle  for  a  mere  private  trespass.  In  both  respects,  there- 
fore, the  amended  act  of  1867,  allowing  any  person  to  seize 
animals  trespassing  upon  his  premises  to  be  disposed  of 
in  the  manner  and  for  the  purposes  therein  declared,  is 
clearly  unconstitutional  and  void. 

But  there  is  another  objection  which  may  be  regarded 
as  fatal  to  the  plaintiff's  action.  The  act  contemplates 
that  the  person  seizing  cattle  thus  trespassing  upon  his 
premises  should  get  them  into  his  custual  custody  before  he 
is  authorized  to  make  his  complaint  before  the  justices 
This  act  is  doubtless  to  be  construed  strictly;  and  if  the 
owner  of  the  cattle  sees  them  in  another's  field  and  pur- 
posely chases  them  out  before  they  are  taken  into  actual 
custody,  under  the  provisions  of  the  act,  they  are  not  liable 
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to  seizure.  {Rockwell  v.  Nearingy  35  N.  Y.  Rep.  302.  2 
Bacon  Ahr.  titU  "  Distress,'"  R) 

The  case  shows  that  the  plaintiff  made  his  complaint 
before  he  had  taken  the  cattle  into  his  actaal  custody,  and 
that  the  defendant  succeeded  in  driving  them  off  from  the 
premises  before  they  were  in  fact  seized  by  him  and  taken 
into  his  custody  and  control.  The  result  was  that  the 
plaintiff'  never  had  the  actual  custody  and  control  of  the 
cattle,  within  the  meaning  of  the  act,  so  as  to  justify  his 
subsequent  proceedings. 

The  order  should  be  affirmed  with  costs,  and  a  new  trial 
denied.     All  the  judges  concurring  in  the  result, 

Ordered  accordingly. 

[Adjourned  Qkhbral  Tbrx,  held  at  Romb,  in  December,  1869.    Btuettf  Fa^ 
ter,  2£uUm  and  Mvrgtm^  JusticeB.] 
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Section  two  of  chapter  814  of  the  laws  of  1867,  so  far  as  it  anthoriEee  any  per- 
son to  seize  and  take  into  his  custody  "  any  animal  which  may  be  trespass- 
ing upon  premises  owned  or  occupied  by  him,"  to  be  disposed  of  under  the 
subsequent  provisions  of  that  chapter,  is  unconstitutional  and  Toid. 

The  act  of  1867,  like  the  act  of  1862,  in  effect  imposes  a  penalty  upon  the 
0¥mer  of  animals  for  a  mere  private  tretpan ;  and  in  this  respect  cannot  be 
distinguished  in  principle  from  the  case  of  Boekwelt  v.  Nearing^  in  the  Court 
of  Appeals.    (86  N,  T,  Rep.  802.) 

The  right  of  replevy  is  inseparable  from  the  right  of  distress  damage  /mmn<, 
but  the  act  of  1867  assumes  to  make  the  distress  taken  irrepleriablei  Socb  m 
restriction  upon  the  common  law  remedy  of  the  owner  in  cases  of  eMremt 
cannot  be  sustained  as  dueproceea  of  law,    JPer  Morgan,  J, 

The  trial  by  jury,  as  well  as  the  appeal  to  a  higher  tribunal,  provided  for  in  the 
act  of  1867,  is  without  any  virtue  to  protect  the  owner  fhim  an  unjust  sale 
and  confiscation  of  his  property ;  as  the  only  question  necessarily  involved 
in  the  issue  to  be  tried  by  the  court  or  jury,  or  reviewable  on  appeal,  ia, 
whether  the  origmal  caption  wot  lawful,    Fer  Mobgab,  J. 
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It  kemnt  the  damages  for  the  trespass  may  be  assessed  and  allowed  to  the  dis- 
tniinor  after  a  sale  of  the  animals,  without  notice  to  the  owner. 

Such  a  power  to  assess  damages,  without  Tiewing  the  premises,  and  perhaps 
without  evidence,  is  without  precedent  in  the  "  law  of  the  land."  Fer  Mob- 
eAv,  J. 

APPEAL  from  a  jndgment  dismissing  the  complaint  in 
an  action  to  recover  the  possession  of  a  cow  and  steer 
taken  by  the  defendant  while  trespassing  upon  his  prem- 
ises, under  authority  of  the  act  of  1867,  entitled  "  An  act 
to  amend  an  act  entitled  an  act  to  prevent  cattle  running 
at  large  in  the  public  highways,"  &c.  (Laws  of  1867, 
p,  2036.)  The  cause  was  tried  by  the  court  without  a 
jury.  The  judge  found  as  matters  of  fact,  that  the  plain- 
tiff was  the  owner  of  the  property,  and  on  the  8th  day  of 
October,  1868,  the  cattle  were  found  by  the  defendant 
trespassing  upon  his  lands,  upon  which  they  had  entered 
from  the  public  highway ;  whereupon  the  defendant  took 
them  into, his  custody  and  immediately  thereafter  made 
due  and  proper  complaint  in  writing,  under  oath,  to  E.  D. 
Munson,  a  justice  of  the  peace  of  the  town  in  which  the 
cattle  were  seized. 

The  complaint  before  the  justice,  after  setting  forth  the 
facts  of  the  seizure,  &c.,  stated  that  '^  the  damage  done  by 
said  cattle  for  the  trespass  *  *  *  and  other  trespasses 
within  the  last  year,  is  five  dollars." 

The  justice  thereupon  issued  a  summons  requiring  the 
owner  to  show  cause  before  him  on  the  20th  day  of  Octo- 
ber, 1868,  at  nine  o'clock  in  the  forenoon,  why  said  animals 
should  not  be  sold  and  the^  proceeds  applied  as  directed  by 
the  act  The  summons  was  dated  the  9th  and  served  on 
the  10th,  but  in  what  manner  does  not  clearly  appear. 

Before  the  return  day  of  the  summons  the  plaintiff 
brought  this  action  to  repossess  himself  of  his  property, 
and  the  proceedings  before  the  justice  were  abandoned. 
The  defendant  in  his  answer  justified  the  seizure  under 
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the  act  of  1867,   but  did  not  claim  redelivery  of  the 
property. 

The  judge  held,  as  matter  of  law,  that  the  justice 
acquired  jurisdiction  of  the  matter,  and  while  the  same 
remained  before  him,  and  prior  to  the  return  day  of  the 
summons,  the  plaintiff  had  no  right  to  take  the  cattle  ont 
of  the  defendant's  custody  and  repossess  himself  of  the 
same. 

Hardin  ^  BurrawSj  for  the  appellant. 

T.  ^  B.  Earllj  for  the  respondent 

Morgan,  J.  In  McOonnell  v.  Van  Aermanj  decided  by 
us  at  the  last  December  term,  I  understood  the  judges  to 
concur  in  the  opinion  that  the  amended  act  of  1867,  (to 
prevent  animals  running  at  large  in  the  public  highways,) 
did  .not  obviate  the  constitutional  objection  to  the  act  of 
1862,  so  far  as  it  authorized  a  person  to  seize  and  sell 
animals  found  trespassing  upon  his  lands.  Another  ground 
was  discussed  in  the  opinion,  upon  which  the  judgment 
might  have  been  placed ;  and  since  we  made  that  decision, 
our  attention  has  been  called  to  the  case  of  Fax  v.  Dunehelj 
(38  How.  Pr.  136,)  decided  by  the  general  term  in  the 
fourth  district,  which  came  to  a  different  conclusion  and 
held  the  act  of  1867  to  be  valid,  notwithstanding  the  d^ 
cision  of  the  Court  of  Appeals  in  Bockwell  v.  Nearingy  (35 
N.  T.  Bep.  302.) 

Under  these  circumstances,  perhaps  we  ought  to  con- 
sider the  question  an  open  one,  and  review  the  grounds 
upon  which  we  made  our  decision  in  McOonnell  v.  Van 
Aerman-y  and  if  we  fell  into  an  error  in  that  case,  it  is  not 
to6  late  to  correct  it. 

The  act  of  1867  (Laws  of  1867,  p.  2036,  amending  the  act 
of  1862,  Law$  of  1862,  p.  842)  differs  in  some  respects  from 
the  latter,  and  doubtless  the  legislature  intended  to  con- 
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form  it  to  the  requirements  of  the  constitution,  by  adopt- 
ing certain  provisions  which  were  omitted  in  the  former 
act. 

The  first  section  of  the  act  of  1862  made  it  unlawful  for 
any  cattle  to  run  at  large  in  any  of  the  public  highways  of 
this  State.  The  second  section  made  it  lawful  for  any 
person  to  seize  such  animals  when  in  the  highway  and 
opposite  to  his  land;  and  also  to  ''seize  and  take  into  his 
custody  and  possession  any  animal  which  may  be  trespass- 
ing upon  premises  owned  or  occupied  by  him."  The  act 
of  1867  contains  substantially  the  same  provisions;  but 
authority  is  given  to  overseers  of  highways  and  other 
officers  to  make  the  seizure  when  such  cattle  are  so  found 
running  at  large  upon  the  highway ;  and  the  person  suf- 
fering it  or  permitting  it,  is  made  subject  to  a  penalty. 
The  penalties  are  then  enumerated,  and  an  action  given  to 
any  inhabitant  of  the  town  to  sue  for  such  penalties,  or  the 
penalties  may  be  recovered  by  subsequent  proceedings 
before  the  justice.  It  is  not  perceived  that  this  new  pro- 
vision has  anything  to  do  with  that  part  of  the  act  author- 
izing private  persons  to  make  the  seizure  of  cattle  tres- 
passing upon  their  lands. 

After  the  seizure,  the  person  making  it  was  required  by 
the  act  of  1862  to  give  immediate  notice  to  a  justice  of  the 
peace  or  a  commissioner  of  the  town,  and  thereupon  the 
justice  or  commissioner  of  highways  was  authorized  to  sell 
the  animals  so  seized,  after  notice  of  sale  as  prescribed  by 
tlie  act,  and  out  of  the  proceeds  the  justice  or  commis- 
sioner was  allowed  to  retain  as  fees,  "  for  every  horse,  one 
dollar;  cow,  calf,  or  other  cattle,  one  half  dollar;  and  tor 
every  sheep  or  swine,  twenty-five  cents ;  and  shall  then 
pay  to  the  person  who  shall  have  seized  the  said  animal 
the  sums  following ;  that  is  to  say,  for  every  horse  so  seized 
and  sold,  one  dollar ;  for  every  cow,  calf,  or  other  cattle, 
one  half  dollar ;  and  for  every  sheep  or  swine,  twenty-five 
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cents ;  together  with  a  reasonable  compensation,  to  be 
estimated  by  such  justice  or  commissioner,  for  the  care 
and  keeping  of  said  animals  from  the  seizare  to  the  time 
of  sale. 

Under  the  act  of  1867,  the  sale  is  to  be  made  by  a  con- 
stable, and  out  of  the  proceeds  the  justice  is  required  to 
"adjudge  the  costs  of  the  proceedings,  the  same  being 
allowed  as  in  civil  actions,  and  in  addition  thereto  he  shall 
,  allow  to  the  party  or  officer  making  such  seizure  "  the  same 
sums  as  above  specified  in  the  act  of  1862,  "  together  with  the 
actual  damages  sustained  by  such  party  by  reason  of  the 
trespass  or  breaking  of  such  animal  into  his  premises^  and  a 
reasonable  compensation  to  such  person  or  officer,  to  be 
estimated  by  such  justice,  for  the  care  or  keeping  of  such 
animals  from  the  time  of  the  seizure  thereof  to  the  sale; 
and  the  said  justice  shall  be  allowed  the  sum  of  one  dollar 
for  each  animal  sold,  and  the  constable  the  same  fees 
as  for  the  service  of  a  summons  and  execution  in  civil 
actions." 

By  the  act  of  1867,  the  person  making  the  seizure,  be- 
fore a  sale  of  the  property  is  authorized,  is  required  to 
make  a  complaint  on  oath  before  a  justice  of  the  peace, 
stating  the  facts,  and  '^  such  justice  shall  thereuffon  have 
jurisdiction  to  hear  and  determine  siLch  matter^  and  shall 
thereupon  proceed  as  in  civil  actions,  except  as  specially 
changed  by  this  act." 

The  same  section  (§  3)  directs  the  justice  immediately 
to  issue  a  summons,  requiring  the  owner  of  such  animaf, 
or  any  person  having  an  interest  in  the  same,  to  show 
cause,  at  a  time  and  place  to  be  specified,  why  such  animal 
should  not  be  sold  and  tJie  proceeds  applied  as  directed  by 
this  act. 

Although  the  owner  may  be  next  neighbor  to  the  per- 
son making  the  seizure,  this  summons  is  not  to  be  served 
on  him,  but  is  to  be  posted  up  in  six  public  places.     I  will 
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not  dwell  upon  this  provision,  as  it  seems  to  have  been 
decided  against  my  views  in  another  case. 

By  the  same  section  the  owner  may  appear  at  the  time 
and  place  and  deny  "  under  oath  any  or  all  of  the  facts 
alleged  in  said  complaint,  and  an  issue  shall  be  deemed 
joined  in  the  said  proceeding,  and  the  subsequent  pro- 
ceedings shall  be  as  in  civil  actions,  so  far  as  they  can  be^ 
except  as  otherwise  provided  in  this  act."  Then  comes  a 
trialj  either  before  a  justice  or  a  jury ;  but  if  the  owner  of 
the  animals  does  not  appear,  ^^  or  if  the  jury  or  the  justice 
shall  find  after  trial  that  no  sufficient  cause  is  shown  why 
such  sale  should  not  be  made,  as  directed  by  this  act,  then 
the  justice  shall  issue  his  warrant"  of  sale. 

Section  four  of  the  act  of  1867  permits  the  owner  to  re- 
deem his  cattle  by  submitting  to  certain  exactions,  if  he 
applies  before  the  hearing,  or  if  he  makes  his  application 
three  days  before  the  day  of  sale,  and  excuses  his  default 
In  the  latter  case,  he  is  also  required,  upon  such  redemp- 
tion, to  pay  ^^the  whole  amount  of  the  penalty^  compensation  and 
damages  which  the  said  justice  shall  then  adjust  and  award." 

The  sixth  section  of  the  act  of  1867  gives  an  appeal  to 
either  party  ^'  who  shall  have  appeared  and  contested  in 
said  proceedings  before  said  justice." 

"  Such  appeal  can  only  be  taken  from  the  finding  or  de* 
termination  that  cause  exists,  or  does  not  exist,  for  the  sale 
aforesaid." 

These  provisions  are  not  contained  in  the  act  of  1862. 

The  act  of  1867  also  contains  a  new  section  (§  7)  author- 
izing the  justice  to  render  judgment  for  costs  against  the 
complainant  if  he  '^  shall  fail,  on  the  hearing,  to  show  cause 
sufficient  to  obtain  such  sale."  And  if  the  jury  or  justice 
find  '^such  seizure  was  malicious  and  without  probable 
cause,  the  damages  of  the  owner  may  be  assessed,  and 
judgment  given  for  double  the  amount  assessed,  with 
costs." 

Both  {^cts  co^tain  4  provision  thi^t  ii;  case  the  animal  bo 
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seized  *  *  «  shall  have  been  so  running  at  large  or  tres- 
passing by  the  willful  act  of  any  other  person  than  the 
owner  to  effect  that  object^  such  owner  shall  be  entitled  to 
the  possession  of  such  animal  *  *  on  paying  to  such  per- 
son *  making  such  seizure  the  amount  of  compensation 
fixed  by  such  justice  *  *  for  the  care  and  keeping  of  such 
animal,  without  paying  any  other  charges.*' 

It  is  necessary  to  compare  the  provisions  of  the  act  of 
1867  with  its  predecessor  of  1862,  in  order  to  determine 
whether  the  legislature, has  by  these  amendments  avoided 
the  constitutional  objections  which  existed  against  the 
former  act,  and  which  received  the  condemnation  of 
the  Court  of  Appeals,  in  Roektvell  v.  Nearing,  (35  N.  Y. 
Rep.  302.) 

It  will  be  observed  that  the  owner,  although  he  may  be 
entirely  innocent  of  any  wrong,  is  subjected  to  the  same 
penalties  as  are  prescribed  in  the  act  of  1862.  He  is  re- 
quired to  submit  to  the  same  exactions  as  in  the  former 
act,  and  in  addition  he  is  now  liable  for  the  damages  of 
the  trespass,  although  not  guilty  of  the  trespass ;  for  that 
may  have  been  committed  by  some  third  person  accident- 
ally or  casually  allowing  the  owner's  cattle  to  escape  into 
another's  lot,  while  lawfully  driving  them  along  the  high- 
way to  a  cattle  fair,  upon  his  own,  and  not  on  the  owner's 
account.  A  bailee  for  hire  may  commit  the  trespass  with- 
out "  malice,'*  as  specified  in  the  7th  section,  and  then  the 
owner  is  subjected  to  all  the  pains  and  penalties  of  the  act, 
besides  paying  the  damages  which  the  justice  is  to  allow 
after  the  proceeds  of  the  sale  are  paid  over  to  him  by  the 
constable ;  or  if  the  owner  redeems  before  sale,  he  must 
pay  one  half  of  the  allowances,  besides  the  "  compensation 
and  damages  which  the  said  justice  shall  then  adjust  and 
award,'*  in  pursuance  of  section  four. 

These  allowances  are  arbitrary,  as  in  the  act  of  1862,  and 
were  considered  as  penalties  and  forfeitures  imposed  upon 
the  owners  of  property  without  any  public  necessity,  or  in 
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pursuance  of  any  power  delegated  to  the  Legislature. 
It  is  not  and  could  not  be  made  an  oflfense  in  the  owner 
of  cattle,  if  they,  without  his  fault,  happen  to  be  found 
casually  trespassing  upon  another's  premises,  although  he 
is  subjected  to  the  same  forfeitures  as  though  he  was  guilty 
of  a  wrong. 

It  was  supposed,  and  I  think  decided,  in  Bockwell  v. 
Nearingj  that  it  was  not  competent  for  the  legislature  to 
punish  the  owner  of  cattle  for  a  casual  and  private  tres- 
pass upon  another's  premises ;  that  such  a  power  was  not 
necessary  in  order  to  carry  out  any  of  the  objects  com- 
mitted to  the  discretion  of  the  legislature,  and  was  not  a 
matter  of  public  concern,  so  as  to  bring  it  within  the  police 
power  of  the  legislature. 

It  is  not  perceived  how  this  objection  to  the  act  of  1862 
is  remedied  by  the  act  of  1867.  It  is  true  that  the  pro- 
ceedings now  authorized  may  be  used  to  obtain  damages 
for  the  trespass,  and  the  act  therefore  partakes  both  of  a 
remedial  and  penal  character;  but  in  my  opinion  the  con- 
junction of  the  two  does  not  in  any  way  improve  the 
original  so  as  to  take  away  the  objection  to  that  part  which 
is  clearly  penal. 

The  owner  may  now,  as  then,  be  punished  for  a  mere 
trespass  done  by  his  cattle  upon  another's  land,  whether 
he  is  guilty  or  not.  His  cattle  may  pass  through  the  fence 
of  his  neighbor,  on  account  of  its  being  thrown  down  by  a 
sudden  wind,  or  through  a  gate  left  open  by  the  careless- 
ness of  some  stranger,  and  yet  the  owner  is  fined  and  his 
j^roperty  confiscated,  by  proceedings  under  this  statute,  for 
the  wrongful  act  of  another,  or  without  any  wrong  com- 
mitted by  anybody. 

I  respectfully  submit  that  within  the  principle  of  the 
decision  in  Bockwell  v.  Nearingj  the  legislature  transcended 
the  limits  of  its  authority  when  it  attempted  to  confiscate 
the  owner's  property  for  a  trespass,  of  which  the  owner 
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may  be  entirely  innocent,  and  for  which  another  may  be 
both  legally  and  morally  responsible. 

It  is  supposed  that  it  may  be  done  under  the  acknowl- 
edged right  of  the  owner  of  land  to  seize  cattle  damage 
feagantj  whether  the  trespass  was  the  act  of  the  owner,  or 
other  person,  not  the  owner.  This  is  a  purely  civil  rem- 
edy, and  was  confined  to  the  actual  damages.  It  was  an 
acknowledged  departure  from  the  ordinary  course  of  jus- 
tice in  other  cases.  It  has  been  construed  so  strictly 
against  the  distrainor,  that  it  is  seldom  resorted  to. 

But  it  is  a  great  departure  from  the  common  law  rem- 
edy by  distress  damage  feasant^  to  include  fines,  penalties 
and  forfeitures  in  the  amount  to  be  paid  by  the  owner,  in 
order  to  redeem  his  property. 

It  is  said,  however,  in  Fox  v.  Dunckel,  (38  Raw.  Pr.  142,) 
that  the  **  proceeding  is  no  new,  severe,  unknown,  extra- 
ordinary or  oppressive  proceeding ;  nor  is  the  statute  to  be 
regarded  as  penal,  but  remedial."  It  is  impossible  to 
claim  for  the  statute  of  1867,  that  it  is  not  penaly  if  the 
court,  in  Rockwell  v.  Nearingj  gave  it  a  correct  construc- 
tion ;  for  it  subjects  the  owner  to  the  same  forfeitures  and 
penalties,  and  what  is  purely  remedial  cannot  change  the 
character  of  those  provisions  which  were  regarded  as  penal. 
I  am  of  opinion,  therefore,  that  the  act  of  1867  does  not 
change  the  character  of  the  proceedings,  and  that,  in  re- 
spect to  its  penal  character,  it  is  subject  to  the  same  ob- 
jection which  the  court  thought  fatal  to  it  in  Rockwell  v. 
Bearing^  so  far  as  it  authorizes  the  seizure  and  confisca- 
tion of  the  owner's  cattle  for  a  private  trespass. 

But  I  am  also  of  opinion  that  this  provision  of  the  act 
of  1867,  if  it  is  to  be  regarded  as  purely  remedial,  cannot 
be  sustained  as  due  process  of  law. 

It  is  admitted  that  cattle,  by  the  common  law,  as  well 
as  by  statute,  when  the  constitution  was  adopted,  could  be 
distrained  damage  feasanty  and  held  as  a  pledge  until  the 
damages  were  satisfied ;  that  the  damages,  within  twenty- 
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four  hours,  could,  at  the  instance  of  the  distrainor,  be  ap- 
praised by  two  fence  viewers ;  and,  after  the  appraisal,  the 
cattle  be  put  into  the  nearest  pound ;  and,  after  six  days,  be 
advertised  for  sale  by  the  pound-master,  at  public  auction. 
(1  B.  S,  134.  2  id.  517.)  But  the  beasts  thus  seized  dam- 
age feasant,  could' not  be  sold,  if  the  owner  paid  the  dam- 
ages, and  fees  and  charges  for  keeping  them,  or  tf  the  owner 
concluded  to  contest  the  question  by  replevying  them.  This  he 
had  a  right  to  do  at  any  time  before  or  within  the  six  days. 
(1  B.  A?.  134,  §§  19,  21.    2  id.  517,  §  6.) 

The  first  observation  to  be  made  upon  the  statute  of 
1857  is,  that  it  does  not  purport  to  authorize  the  seizure 
of  cattle  damage  feasant,  but  for  a  trespass,  which  may  occur 
without  any  actual  damage  to  the*  grass,  herbage  or  fruit 
where  the  seizure  is  made.  "  If  cattle  be  merely  on  the 
land,  but  not  doing  damage  there,  (which  may  very  well 
happen  if  there  be  not  at  the  time  anything  growing  there,) 
it  seems  they  cant^ot  be  distrained  as  damage  feasant. 
{Bradley  on  Distress,  142.)  There  would  probably  be  no 
actual  damage  if  the  ground  was  covered  with  snow,  or  if 
it  was  barren,  sandy  land.  By  the  act  of  1867,  it  is  suffi- 
cient cause  of  distress  and  sale,  if  the  cattle  are  found  tres- 
passing,  without  regard  to  any  damage  done  by  them. 
There  need  be  no  actual  damage  to  authorize  both  a 
seizure  and  sale  of  the  property.  It  is  submitted  that  there 
is  nothing  in  the  law  of  distress  damage  feasant,  to  author- 
ize the  summary  seizure  and  confiscation  of  the  owner's 
property,  as  provided  for  in  the  act  of  1867,  for  a  mere  tres- 
pass, unaccompanied  with  any  actual  damage. 

But  if  we  give  it  a  more  liberal  interpretation,  and  allow 
that  it  is  an  attempt  to  regulate  proceedings  to  recover 
damages  done  by  beasts  damage  feasant,  I  am  of  opinion 
that  it  deprives  the  owner  of  what  is  known  as  dtie  process 
of  law  ;  that  is,  the  right  to  replevy  his  property  by  a  judi- 
dial  proceeding,  and  to  contest  not  only  the  legality  of  the 
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seizure,  but  the  measure  of  damages,  before  a  jury  of  bis 
country. 

It  is  supposed  by  the  learned  justice  who  delivered  the 
opinion  in  Fox  v.  Dunckely  that  **  the  act  of  1867  gave  to 
the  owner  of  the  beasts  a  jury  of  the  vicinage  to  hear  his 
defense  and  to  assess  damages,  nay,  to  add  to  his  security 
by  the  right  of  appeal  to  a  higher  tribunal."  (34  Row.  Pr. 
142.)  This  is  clearly  a  misapprehension,  so  far  as  it  re- 
lates to  a  jury ;  and  as  to  the  appeal  given  by  the  sixth 
section,  the  provision  is  entirely  worthless,  except  to  review 
the  decision  of  the  justice  as  to  the  sufficienctf  of  the  cause 
to  authorize  a  sale.  We  had  occasion,  in  McConneU  v.  Van 
Aermauy  to  examine  this  statute  as  to  the  questions  which 
are  to  be  submitted  to  the  jury,  and  came  to  the  conclu- 
sion that  the  only  issue  to  be  tried  or  submitted  was 
whether  the  cattle  were  seized  while  trespassing  upon 
another's  land ;  for  these  facts  alone  authorize  both  a  seizure 
and  a  sale  of  the  property.  If  there  is  no  appearance,  or  "  if 
{see  §  3)  the  jury  or  the  justice  shall  find,  after  trial,  that 
no  sufficient  cause  is  shown  why  such  sale  should  not  be 
made  as  directed  by  this  act,"  then  a  warrant  of  sale  is  to 
be  issued  and  the  property  sold.  By  the  second  section 
the  seizure  is  made  lawful,  if  the  animal  seized  is  trespass- 
ing upon  premises  owned  or  occupied  by  the  complainant 
By  the  third  section,'  the  person  making  such  seizure  is 
required  to  make  complaint  on  oath,  stating  the  facts; 
that  is,  that  the  cattle  were  seized  while  trespassing  on  his 
lands.  This  being  a  sufficient  cause  for  the  seizure  and 
sale,  no  other  question  is  necessary  to  be  submitted  to  the 
jury.  It  is  only  after  the  sale,  and  the  proceeds  are  paid 
over  to  thejusticCj  that  the  damages  come  in  question.  The 
justice  then  is  required  to  make  the  allowance  of  dam- 
ages, not  only  in  the  absence  of  the  owner,  but  without  any 
notice  to  him,  either  personally  or  by  advertisement.  This 
is  also  apparent  from  the  language  of  the  4th  section,  au- 
thorizing the  owner  to  excuse  his  default  three  days  before 


oneida-jult,  isto.  553 


Leayitt  v,  Thompson. 


Bale,  and  redeem  his  property  by  payment,  among  other 
exactions,  of  a  ^^  compensation  and  damages  which  the 
said  justice  shall  then  adjust  and  award."  If  they  had 
been  awarded  by  the  justice  on  the  return  day  of  the  mim- 
manSy  there  would  be  no  occasion  for  another  provision 
authorizing  the  justice  to  adjust  and  award  them  after  the 
return  day,  and  before  the  sale. 

If  the  judgment  pass  against  the  cattle  or  the  owner  by 
default,  or  after  trial,  it  mly  determines  that  sufficient  eayse 
exists  far  a  sale  of  the  property  ;  and  from  this  judgment  the 
owner  may  appeal  to  the  county  court,  and  that  court  can 
only  reexamine  the  question  of  sufficient  cause,  "for  the 
sale  aforesaid;"  that  is,  whether  the  cattle  were  seized 
while  trespassing  upon  the  complainant's  premises. 

K,  therefore,  the  caption  was  lawful,  all  the  conse- 
quences follow,  and  the  owner  is  deprived  of  his  property 
by  a  sale  of  it  to  the  highest  bidder,  unless  he  is  willing 
to  submit  to  the  penalties  or  allowances  prescribed  in  the 
act,  and  pay  any  sum  for  actual  damages,  "  by  reason  of  the 
trespass,"  which  the  justice  shall  allow.  These  damages 
being  allowed^  by  the  justice,  perhaps  without  evidence, 
and  without  notice  to,  and  in  the  absence  of,  the  owner  of 
the  property,  may  be  entirely  disproportioned  to  the  injury. 
Such  a  power  to  assess  damages  without  view  or  evidence, 
is  without  precedent  in  the  "  law  of  the  land.*' 

It  cannot  be  said  that  the  owner  has  had  notice  by  ad- 
vertisement of  the  summons,  so  as  to  appear  before  the 
justice  to  protect  himself  against  an  unjust  assessment  of 
damages.  These  damages  are  to  be  allowed  upon  the  pay- 
ment of  the  proceeds  of  sale  to  the  justice ;  and  it  would 
be  impossible  for  the  owner  to  know  at  what  time  the 
complainant,  justice  and  constable,  may  meet  to  divide  the 
plunder  by  way  of  fees,  allowances,  compensations  and 
damages. 

It  is  also  obvious  that  the  act  of  1867  necessarily  takes 
away  the  right  of  the  owner  to  replevy  his  property ;  for 
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to  allow  that  would  be  to  defeat  the  very  object  of  its  pro- 
visions. If  the  act  is  valid  in  respect  to  the  seizure  and 
sale  of  the  owner's  cattle  while  trespassing  upon  another's 
inclosure,  then  I  think  the  judge  was  right  in  4iolding 
that  replevin  would  not  lie  in  such  a  case.  Such  an  action 
would,  as  it  did  in  the  case  at  bar,  completely  disorganize 
all  the  machinery  invented  by  the  legislature  to  give  effect 
to  the  remedy  therein  provided  for  the  trespass.  But  I 
deny  the  power  of  the  legislature  to  deprive  the  owner  of 
this  right,  which  has  always  been  allowed  to  him  by  the 
common  law  and  by  the  statutes,  both  in  this  country  and  in 
England.  Indeed  it  is  inseparable  from  the  right  of  dis- 
tcess.  Whenever  there  m  a  distress,  replevin  may  be  main- 
tained; and  it  may  be  brought  in  any  case  where  a  man 
has  goods  taken  from  him  by  another.  (3  Set.  N.  P.,  by 
Wheat.  1194,  n.  1.)  It  is  so  much  a  matter  of  right  that  if 
a  person  by  deed  granted  a  rent,  with  a  clause  of  distress, 
and  granted  further  that  the  distress  taken  should  be  irre- 
pleviable, yet  they  may  be  replevied,  sueh  a  restriction 
being  against  the  nature  of  a  distress^  (2  Wheaton's  Sel.  €69; 
1  Inst.  145,  b  ;)  and  the  sheriff  must  make  replevy  pres- 
ently, so  as  not  to  deprive  the  owner  of  the  use  of  his 
property.   .{Id.) 

The  cattle  taken  are  to  be  held  simply  as  a  pledge,  until 
satisfaction  of  the  damages ;  but  the  owner  may  tender 
amends  for  the  damages,  and  if  they  are  not  returned,  he 
may  bring  replevin  for  a  wrongful  detention.  In  the  case 
of  working  oxen,  or  cows,  it  would  be  highly  unjust  to 
allow  the  distrainor  to  retain  them  against  the  owner. 
Thus  the  owner  could  always  repossess  himself  of  the 
beasts  on  application  to  the  sheriff,  and  by  giving  security. 
The  question  whether  the  sum  tendered  for  amends  was 
sufficient  -to  cover  the  damages,  was  one  of  the  questions 
which  could  be  litigated  in  the  replevin  suit  To  a  plea 
of  tender  of  a  certain  sum  for  amende,  the  defendant  re- 
plied that  the  sum  was  not  sufficient,  and  put  himself  upon 


ONEIDA— JULY,  1870.  555 


Laaritt  v,  Thompson. 


the  country.  Id  my  opinion,  the  assessment  of  damages, 
on  view  by  the  fence  viewers,  which  may  be  obtained  on 
application  of  the  person  making  the  distress,  was  for  the 
benefit  of  the  owner,  and  did  not  take  away  th<e  common 
law  right  of  the  owner  to  tender  amends,  for  this  may  be 
done  before  the  distrees. 

The  ex  parte  assessment  of  damages  upon  view  of  the 
fence  viewers,  should  not  be  deemed  a  final  assessment,  as 
it  takes  away  the  common  law  right  of  the  owner  to  have 
them  assessed  by  a  jury,  if  he  is  dissatisfied  with  the 
amount.  It  was  and  should  be  binding  upon  the  person 
making  the  distress,  as  it  is  imposed  upon  him  as  a  con- 
dition, and  may  be  of  great  benefit  to  the  owner  of  the 
beasts ;  for  upon  paying  the  sum  certified,  he  is  entitled  to 
his  beasts,  without  the  necessity  of  bringing  a  suit  to  re- 
possess himself  of  his  property. 

As  none  of  the  statutes  of  this  State,  up  to  1862,  deprived 
the  owner  of  beasts  taken  damage  feasant  of  this  common 
law  right,  I  think  it  existed  in  full  force  at  that  time ;  and 
that  the  owner  could,  after  the  cattle  were  distrained,  and 
at  any  time  before  sale,  bring  replevin  and  compel  the 
distrainor  to  litigate  all  the  questions  growing  out  of  the 
trespass  before  a  jury,  as  in  common  law  actions. 

It  is  entirely  clear,  upon  the  authorities,  that  the  goods 
distrained  could  only  be  held  as  security,  and  could  be  re- 
deemed by  the  owner  at  any  time  before  they  were  sold — 
even  after  judgment  was  given  for  their  return  to  the 
defendant  in  the  replevin  suit. 

It  is  laid  down  in  the  books  that  nothing  can  be  dis- 
trained, except  what  could  be  returned  in  as  good  plight 
as  when  taken.  (1  Cow.  Tr.j  old  ed.,  237.  3  Black.  Com. 
10.)  And  the  goods  were,  of  course,  redeemable.  Thus 
in  an  avowry  damage  feasant^  the  dbfendant  had  a  verdict, 
and  adjudged  that  he  should  have  a  return  retorno  Tiabendo 
for  the  cattle  and  a  ca.  ea.  for  the  damages;  but  if  the 
party  tenders  the  costs  and  damages,  the  sheriff,  after  such 
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tender,  ought  not  to  execute  the  retomo  habendo.  But  if 
for  want  of  such  tender  the  sheriff  executes  the  writ  and 
afterwards  the  costs  and  damages  are  paid,  the  owner  is 
entitled  to  a  writ  of  restitution,  (2  SellorCa  Pr.  186.  Ore. 
Car.  162.  3  Salk.  54.)  And  even  after  judgment  for  the 
defendant  and  a  return  irrepleviable,  if  the  owner  of  the 
cattle  tenders  the  whole  judgment,  which  is  ascertained 
npon  the  avowry,  and  is  refused,  he  shall  have  detinue. 
(2  Selhn'a  Pr,  186.     2  Inst  107.) 

It  is  unnecessary  to  say  that  the  law  of  1867  attempts 
by  various  methods  to  curtail  and  virtually  destroy  this 
common  law  remedy.  By  the  provisions  of  that  law,  the 
animals  distrained  are  treated  as  virtually  forfeited  the 
moment  a  complaint  is  lodged  with  the  justice.  They  are 
not  seized  as  a  pledge  for  the  damages,  nor  are  they  treated 
as  a  pledge  for  the  damages  in  atiy  of  the  subsequent 
proceedings. 

While  it  is  reasonable  that  the  owner  of  the  land  should 
defend  himself  from  injury,  by  driving  out  the  beasts  and 
likewise  detaining  those  that  did  the  injury,  (Oilbert  on 
Distress,  21,)  the  distrainor  could  not  keep  them  against 
pledges,  or  for  any  purpose  except  to  obtain  his  actual 
damages.  It  would  be  a  great  innovation  and  perversion 
of  this  ancient  remedy  to  employ  it  in  order  to  subject  the 
owner  of  the  animals  to  the  -payment  of  penal  damages 
and  forfeitures,  as  he  may  be  entirely  innocent  of  the 
trespass. 

TKe  practical  operation  of  the  statute  of  1862,  as  amended 
by  the  act  of  1867,  will  be  seen  by  reference  to  its  effect 
in  a  given  case.  Suppose  A.  hired  his  horses  or  oxen  to 
B.  for  a  single  day,  and  through  B.*s  carelessness  they 
should  casually  pass  through  C.'s  open  gate  into  his  door- 
yard.  C,  under  the  provisions  of  the  act  in  question, 
could  seize  and  take  them  into  his  custody  and  immedi- 
ately make  complaint  to  a  justice  of  the  peace.  Now  how 
is  A.  to  get  back  his  horses  or  oxen,  as  the  case  may  be  T 
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Under  section  four  he  may  apply,  before  the  hearing  on  the 
retarn  of  the  summons,  and  demand  them,  and  ''shall  be 
entitled  to  the  possession  upon  payment  to  said  justice  of 
the  several  sums  herein  before  required  to  be  paid  to  the 
said  justice  *  *  and  to  the  person  *  *  by  whom  the 
seizure  aforesaid  shall  have  been  made  *  *  *  together 
with  a  reasonable  compensation  to  the  person  *  *  mak- 
ing such  seizure,  for  the  care  and  keeping  of  such  animal." 
This,  in  case  of  a  span  of  horses,  would  give,  by  way  of 
gratuity,  two  dollars  to  C,  and  two  dollars  to  the  justice, 
besides  fees  and  compensation  of  officers.  It  will  be  ob- 
served that  no  damage  for  the  ''trespass*'  is  assessed  in 
this  case ;  and  in  this  respect  the  law  of  1867  is  strangely 
forgetful  of  its  remedial  character. 

If,  however,  in  the  case  supposed,  A.  should  think  it 
was  his  duty  to  appear  before  the  justice,  he  is  entirely 
helpless  there,  unless  he  is  ready  to  commit  perjury  by 
denying  the  facts  of  the  complaint;  for  how  can  he  say 
that  his  horses  were  not  seized  while  trespassing  upon 
premises  owned  and  occupied  by  C?  Even  if  he  denies 
the  complaint  and  issue  is  joined,  he  can  by  no  means 
succeed  in  making  a  defense ;  for  it  is  entirely  clear  that  if 
the  horses  were  seized  while  trespassing  upon  C.'s  premises, 
judgment  of  sale  must  be  pronounced;  and  upon  appeal 
to  the  court,  that  is  the  only  question  subject  to  review. 

Indeed  the  act  in  question  offers  a  premium  to  A.  if  he 
will  keep  entirely  away  until  after  condemnation  of  his 
animals  to  a  public  sale ;  for,  in  that  event,  he  may,  if  he 
applies  three  days  before  sale,  excuse  his  default  and  re- 
deem his  horses  by  payment  of  one  half  of  the  forfeitures, 
in  addition  to  the  damages  which  the  justice  is  then  to 
adjust  and  award ;  and  it  would  seem  that  this  assessment 
of  damages  is  to  be  made  in  the  presence  of  A.,  which  is 
at  least  of  some  advantage. 

From  this  reference  to  the  laws  of  1867,  it  would  seem 
that  the  trial  by  jury  therein  provided  is  a  delusion,  with- 
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out  any  virtue  to  protect  the  owner  against  a  forfeiture 
and  confiscation  of  his  property.  It  is  a  mere  instrument 
ality  to  aid  in  perpetrating  the  wrong,  and  wholly  un 
necessary  even  for  that  purpose,  except  to  give  a  plausible 
color  to  the  summary  proceedings  therein  devised  to  con- 
fiscate the  owner's  property. 

I  am  of  opinion  that  we  are  called  upon  to  adjudge  the 
act  of  1867  unconstitutional  and  void,  so  far  as  it  author 
izes  the  seizure  and  sale  of  animals  trespassing  upon 
another's  premises,  under  the  provisions  therefin  contained. 
It  in  effect  imposes  a  penalty  upon  the  owner  of  the  ani- 
mals for  a  mere  private  trespass  committed  by  them,  in 
cases  where  the  owner  himself  may  be  entirely  without 
fault;  and  in  that  respect  cannot  be  distinguished  from 
Bockwell  V.  Nearinff,  in<  the  Court  of  Appeals. 

It  also  assumes  to  deprive  the  owner  of  his  right  of  re- 
plevy, which  is  inseparable  from  the  right  of  distress 
damage  feasant  - 

This  is  a  remedy  which  cannot  be  denied  to  the  owner 
of  animals  taken  damage  feasanty  according  to  the  course 
of  the  common  law.  Upon  these  grounds  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  without  re- 
gard to  the  other  questions  which  have  been  suggested 
upon  the  argument 

There  was  doubtless  an  irregularity  in  the  summons,  as 
no  particular  place  was  stated  in  it  where  it  was  to  be 
returned. 

But  section  3  undertakes  to  cure  the  defect,  I  think,  by 
clothing,  or  attempting  to  clothe,  the  justice  with  "juris- 
diction to  hear  and  determine  such  matter,"  before  any 
summons  is  issued.  As  this  summons,  however,  is  the 
only  process  for  bringing  the  owner  of  the  animals  into 
court,  it  would  seem  to  follow  that  it  could  not  be  amended 
if  the  owner  did  not  appear.  "Whether  in  that  event  a  new 
summons  could  be  issued  curing  the  defect,  is  a  question 
I  have  not  examined.     There  are  other  cases  before  us,  in 
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which  no  such  irregalarity  appears,  and  I  think,  therefore, 
w©  ought  to  pass  over  this  irregularity  if  we  are  satisfied 
the  judgment  is  erroneous,  for  the  reasons  already  given. 

MuLLiN  and  Doolittle,  JJ.,  thought  the  case  was  con- 
trolled by  the  decision  in  BochweU  v.  Nearing,  in  the  Court 
of  Appeals. 

AH  concurring;  judgment  reversed  and  new  trial 
granted;  costs  to  abide  the  event 

[Acyonmed  Gbnbbal  Tbbm,  held  at  Romb,  July  2d,  1870.    JfuBiM,  Morgan 
and  JkoUttiej  Justices.] 
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BiLEY  v8.  The  City  of  Brooklyn. 

The  defendant  haring  advertised  for  proposals  for  grading  and  paying  an  ave- 
nue, and  inyited  bids  for  the  work  according  to  the  profile  map  on  file  in  the 
office  of  the  street  commissioner,  the  plaintifT,  after  having  examined  such 
profile,  made  an  estimate  of  the  work  and  materials  attached  thereto,  made 
a  proposal,  which  was  accepted,  and  a  contract  executed,  under  which  the 
work  was  done  and  the  materials  ftimished  by  him.  The  referee  found  that 
as  an  inducement  to  the  plaintiff  to  enter  into  the  contract,  the  defendant 
represented  to,  and  induced  the  plaintiff  to  believe,  and  he  did  believe,  that 
it  would  require  but  40,000  yards  of  filling  to  fulfill  said  contract ;  that  the 
profile  nap  and  estimate  attached  thereto  were  incorrect  and  untrue  in 
fact,  and  misled  the  plaintiff  in  this,  that  they  represented  that  it  would 
require  but  40.000  yards  of  filling,  when  in  fiict  it  did  take  70,000  yards  of 
earth,  in  filling,  to  complete  said  contract.  These  findings  being  fully  sus-  . 
tained  by  the  testimony ;  Seld  that  for  the  extra  work  perfoi-med  by  the 
plaintiff  in  filling,  and  in  repaving,  and  resetting  the  curb  and  gutter,  which 
was  necessary  to  the  proper  grading  and  paving  of  the  avenue,  but  not  in- 
cluded in  the  contract  price,  and  which  was  required  by  the  defendant  to  be 
done,  the  plaintiff  was  entitled  to  recover  of  the  defendant. 

In  such  a  case,  where  nothing  is  contained  in  the  advertisement  or  contract 
disclahning  any  liability  for  the  inacuracy  of  the  approximate  quantity  in 
the  estimate,  bidders  whose  bids  are  based  upon  the  map,  profile  and  esti- 
mate, and  who  rely  entirely  thereupon,  have  the  right  to  hold  the  statements 
therein  made  to  be  substantially  true  in  fact,  and  as  intended  for  their  guid- 
ance, in  the  absence  of  any  notice  to  the  contrary. 
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APPEAL  by  the  defendant  from  a  judgment  entered  on 
the  report  of  a  referee. 
The  plaintiff  alleged,  in  his  complaint,  that  the  defend- 
ant was  a  municipal  corporation,  created  and  existing 
under  and  by  virtue  of  certain  acts  of  the  legislature  of 
the  State  of  ISew  York ;  and  by  virtue  of  said  acts  was 
authorized  and  empowered  to  lay  out,  grade  and  pave 
streets  within  the  corporate  limits  of  the  said  city  of  Brook- 
lyn. That  the  defendant,  heretofore,  by  resolution,  de- 
termined to  cause  Ninth  avenue,  from  Twelfth  street  to  the 
Greenwood  Cemetery,  within  said  corporate  limits,  to  be 
graded  and  paved ;  and  awarded  the  contract  for  said  work 
to  the  plaintiff.  That  upon  the  distinct  and  especial  state 
ment  and  representation  of  the  defendant,  that  said  grading 
and  filling  would  require  only  forty  thousand  cubic  yards 
of  filling,  the  plaintiff,  relying  wholly  upon  the  truth  of 
said  representation  and  statement,  on  or  about  the  13th 
day  of  April,  1865,  was  induced  to  enter  into  an  agree- 
ment with  the  defendant,  in  writing,  whereby  the  plaintiff 
undertook  and  agreed  to  and  with  the  defendant,  that  he 
would  grade  and  pave  said  Ninth  avenue,  from  Twelfth 
street  to  the  Greenwood  Cemetery,  agreeably  to  the  profile 
of  said  avenue  on  file  in  the  ofiice  of  the  street  conimis- 
sioner,  at  and  for  the  sum  or  price  of  four  dollars  and 
seventy-five  cents  per  running  foot.  That  at  the  time  of 
making  the  plaintiff's  estimate  for  said  work,  and  at  the 
time  of  entering  into  the  contract  therefor,  there  was  at- 
tached to  said  profile  in  said  street  commissioner's  office, 
a  statement  in  writing,  of  which  the  following  is  a  copy, 
viz: 

"  40,000  cubic  yards  of  filling. 

7,000      "        "     "  cutting. 

1,974  curb  and  gutter  through  the  centre. 
12  corners. 

3,000  superficial  feet  of  bridges. 

9,000  yards  of  paving." 
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That  said  statement  of  the  defendant,  so  exhibited  to 
the  plaintiff,  was  solely  relied  upon  by  the  plaintiff^  as  a 
true  and  correct  estimate  of  the  work  and  materials  re- 
quired for  said  grading  and  paving ;  whereas  the  plaintiff 
averred  and  charged  the  truth  to  be,  that  it,  in  fact,  re- 
quired about  twenly-five  thousand  yards  of  earth  over  said 
estimate  to  fill  up  and  grade  said  avenue,  and  that  the 
same  was  reasonably  worth  the  sum  of  seventy-five  cents 
per  yard,  amounting  to  eighteen  thousand  seven  hundred 
and  fifty  dollars.  And  the  plaintiff  averred  that  he  had 
done,  performed  and  completed  said  work  according  to  the 
letter  of  said  contract,  including  said  work  not  estimated 
or  included  in  said  contract  price  of  $4.75  per  running 
foot ;  and  the  same  being  required  in  order  to  grade  said 
street,  the  defendant  impliedly  promised  to  pay  the  plain- 
tiff therefor  what  the  same  should  be  reasonably  worth. 

And  for  a  further  cause  of  action,  the  complaint  further 
shows  that  during  the  progress  of  said  work,  by  reason 
of  the  soft  and  wet  condition  of  the  ground  upon  which 
said  filling  was  placed,  the  same  settled  and  sunk  down 
frequently,  in  an  unusual  manner  and  extraordinary  extent, 
by  reason  of  which  the  plaintiff  was  obliged  three  times  to 
repave  said  avenue  and  to  reset  the  said  curb  and  gutter  in 
said  avenue ;  and  he  averred  that  said  repaving  and  reset- 
ting were  reasonably  worth  the  sum  of  seven  thousand  two 
hundred  and  fifty  dollars ;  and  the  plaintiff  averred  that 
the  same  was  extra  work — ^necessary  to  the  proper  grading 
and  paving  said  avenue — but  not  included  in  the  price 
named,  to  wit,  $4.75  per  running  foot  And  the  defend- 
ant impliedly  contracted  to  pay  tiie  plaintiff  therefor  what 
the  same  should  be  reasonably  worth,  to  wit,  $7250. 

The  plaintiff  further  alleged  that  he  had  presented  his 
said  claims  to  the  defendant  for  payment,  and  the  defend- 
ant had  refused  to  pay  the  same.  Wherefore  he  demanded 
judgment  against  the  defendant  for  said  sums,  amounting 
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together  to  twenty-six  thousand  dollars,  with  interest 
thereon  since  May  1,  1868,  besides  costs. 

The  answer  of  the  defendant  admitted  that  it  was  a 
municipal  corporation,  as  stated  in  the  complaint;  and 
that  heretofore,  it,  by  resolution,  determined  to  cause 
Ninth  avenue  to  be  graded  and  paved  from  Twelfth  street 
to  Greenwood  Cemetery,  and  that  the  contract  to  do  the  said 
work  and  furnish  the  materials  therefor,'  was  awarded  to 
the  plaintiflEi  at  the  price  or  rate  of  $4.75  per  running  foot, 
as  would  more  fully  and  at  large  appear  by  the  contract 
now  on  iile  in  the  office  of  the  street  commissioner  of  the 
defendant,  reference  to  which  was  thereby  made. 

The  defendant  alleged  that  the  said  work  was  to  be  done 
agreeably  to  the  profile  of  said  avenue,  on  file  in  the  office 
of  the  street  commissioner;  but  denied  that  the  said  profile 
formed  any  part  of  said  contract,  except  for  the  purpose 
of  determining  the  grade  or  level  to  which  the  said  work 
was  to  be  done, 

The  defendant  further  admitted  and  averred  that  there 
was  on  file  in  said  street  commissioner's  office,  a  paper  un- 
signed, which  purported  to  be  an  '^  estimate  of  about  the 
amount  of  work  required  to  be  done,  and  materials  re- 
quired to  finish  the  grading  and  paving  of  iN'inth  avenue, 
from  Twelfth  street  to  Greenwood  Cemetery,"  and  averred 
that  the  further  words  and  figures  thereof  were  correctly 
stated  in  the  complaint;  but  expressly  denied  that  said 
estimate  formed  any  part  of  said  contract,  and  denied  that 
any  reference  thereto  was  had  therein,  or  in  the  making  of 
said  contract ;  and  further  denied  that  said  estimate  formed 
any  part  of  said  profile  on  file  as  aforesaid. 

The  defendant  averred  that  it  was  well  known  to  the 
plaintiff,  and  that  it  was  so  expressed  in  the  said  profile, 
that  a  portion  of  said  avenue  was  soft  and  swampy,  and 
liable  to  sink  when  graded  and  paved. 

$very  other  allegation  in  the  complaint  was  denied. 
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The  action  was  referred  to  G.  T.  Jenks,  Esq.,  who  found 
the  following  facts : 

First.  That  the  defendant  is  a  municipal  corporation,  as 
alleged  in  the  complaint.  That  the  defendant  duly  made 
and  entered  into  a  contract  with  the  plaintiff,  to  grade  and 
pave  Ninth  avenue  in  said  city  of  Brooklyn,  from  Twelfth 
street  to  Greenwood  Cemetery,  for  the  price  or  sum  of 
J4.75  per  running  foot,  through  the  centre  of  said  avenue. 
That  as  an  inducement  to  the  plaintiff  to  enter  into  said 
contract,  and  as  the  basis  thereof,  the  defendant  repre- 
sented to  said  plaintiff  and  induced  him  to  believe,  and  he 
did  believe,  that  it  would  require  but  forty  thousand  yards 
of  filling  to  fulfill  said  contract ;  that  such  representation 
was  in  writing  an<)  attached  and  affixed  to  the  profile  map 
on  file  in  the  office  of  the  street  commissioner  of  the  de- 
fendant, and  made  a  part  thereof.  That  the  contract  was 
based  upon  said  profile  and  estimate. 

Second.  That  said  profile  map,  on  which  the  plaintiff 
based  his-  estimate  for  said  contract  and  his  bid  for  the 
work,  contained  a  base  line  showing  and  representing  the 
hard  pan  or  bottom  line  of  said  filling  and  the  grade  line 
required  to  be  established,  and  that  the  estimate  annexed 
and  affixed  thereto  was  based  upon  the  correctness  of  said 
map,  and  was  placed  there  by  the  defendant.  That  the 
plaintiff  completed  and  finished  said  contract  on  his  part, 
and  fully  graded  and  paved  said  avenue  between  Twelfth 
street  and  Greenwood  Cemetery,  agreeably  to  the  said 
profile  map,  and  to  said  contract.  That  immediately  after 
said  work  was  completed,  the  plaintiff  notified  the  in- 
spectorof  the  defendtot  to  inspect  said  work,  which  said 
inspector  promised  to  do  on  the  following  morning;  that 
said  inspector  failed  to  inspect  said  work  for  two  or  three 
days.  That  said  profile  map,  and  estimate  annexed  and 
attached  thereto,  were  incorrect  and  untrue  in  fact,  and 
misled  the  plaintiff  in  this,  that  they  represented  that  it 
would  require  but  forty  thousand  yards  of  filling  to  fulfill 
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said  contract,  when  in  fact  it  did  take  seventy  thoosand 
yards  of  earth  in  filling,  to  complete  said  contract.  That 
said  filling  was  fairly  and  reasonably  worth  the  sum  of 
seventy-five  cents  per  yard. 

Third,  That  during  the  progress  of  said  work,  by  reason 
of  the  soft  and  swampy  condition  of  the  ground  in  said 
avenue,  upon  which  said  filling  was  placed,  the  same  set- 
tled and  sunk  down  frequently  much  below  the  base  line 
as  shown  on  said  profile,  in  an  unusual  manner,  and  to  an 
extraordinary  extent,  by  reason  of  which  the  plaintiff  was 
obliged  three  times  to  repair  said  avenue,  and  to  reset  the 
said  curb  and  gutter  in  said  avenue.  That  the  work  of 
repaving  and  resetting  were  reasonably  and  fairly  worth  * 
the  sum  of  six  thousand  six  hundred  dollars.  That  the 
work  hereinbefore  referred  to,  to  wit,  the  thirty  thousand 
yards  of  filling  and  the  repaving  and  resetting  of  curb  and 
gutter,  was  extra  work  necessary  to  the  proper  grading 
and  paving  of  said  avenue,  but  not  included  in  the  con- 
tract price  of  $4.75  per  running  foot,  and  that  the  same 
was  required  by  the  defendant  to  be  4one. 

Fourth.  That  the  plaintiff,  before  the  commencement 
of  this  action,  demanded  payment  of  the  aforesaid  claims 
from  the  defendant,  which  was  refused. 

As  a  conclusion  of  law  upon  the  pleadings  and  the  fore- 
going facts,  the  referee  found  and  decided  that  the  plain- 
tiff was  entitled  to  judgment  against  the  defendant  for  the 
sum  of  $29,100,  together  with  interest  thereon  from  Jan- 
uary 9,  1869,  amounting  to  $1867.25 ;  amounting  in  all  at 
the  date  of  the  report,  to  the  sum  of  $30,967.25^  with  costs 
of  this  action,  which  he  accordingly  ordered. 

Wm.  C.  Dewitty  for  the  appellant 

John  H.  Bergen^  for  the  respondent. 
I.  The  profile  map  and   estimate  affixed  thereto  con- 
stituted a  material  representation,  and  the  plaintiff  was 
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entitled  to  rely  thereon,  and  he  did  rely  thereon,  and  it 
was  the  sole  basis  of  his  bid  for  the  work. 

n.  That  representation  was  false  in  fact,  and  misled  the 
plaintiff  in  estimating  for  said  work,  and  in  making  the 
contract. 

ni.  The  work  for  which  this  judgment  is  found  was  all 
extra  work,  necessary  to  the  proper  grading  and  paving 
of  said  avenue,  and  not  included  in  the  contract  price  of 
$4.75  per  foot,  and  the  same  was  required  by  the  defend- 
ant to  be  done.  The  defendant  yiras  clearly  liable  for  the 
same^  and  the  judgment  should  be  affirmed,  with  costs. 

By  the  Court,  Tappen,  J.  The  plaintiff  brings  this  action 
to  recover  $26,000  and  interest  from  the  defendants,  and 
bases  his  claim  on  the  following  facts  :'  In  April,  1865,  the 
defendants,  pursuant  to  their  charter,  advertised  for  pro- 
posals for  the  grading  and  paving  of  Ninth  avenue  from 
Twelfth  street  to  Greenwood.  Bids  were  invited  for  the 
work,  according  to  the  profile  map,  on  file  in  the  office  of 
the  street  commissioners.  Attached  to  the  map  was  a 
paper,  which  read  as  follows  : 

^^  Estimate  of  about  the  amount  of  work  to  be  done  and 
materials  required  to  finish  the  grading  and  paving  of 
Ninth  avenue,  from  Twelfth  street  to  Greenwood  Cemetery. 

40,000  cubic  yards  of  filling. 
7,000     «  "       cutting. 

1,974  curb  and  gutter  through  the  centre. 

12  corners. 
3,000  superficial  feet  of  bridge. 
9,000  yards  of  paving." 

The  profile  map  contained  a  base  line,  showing  and 
representing  the  hard  pan  or  bottom  line  of  filling,  and  the 
grade  line.  This  base  line  was  an  important  fact,  because 
of  the  soft  and  swampy  condition  of  the  ground  over  or 
upon  which  the  avenue  was  required  to  be  built  or  filled 
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out.  The  offers  invited  and  tendered  were  baaed  upon 
the  map  in  question  and  the  estimate  attached  thereto  of 
the  actual  or  approximate  quantity  of  work  to  be  done, 
and  this  map  and  the  estimate  were  prepared  on  behalf 
of  the  defendants,  an^  exhibited  to  persons  desirous  of 
contracting  for  the  work. 

The  plaintiff  being  the  lowest  bidder,  the  contract  was 
awarded  to  him,  and  was  thereupon  duly  executed  with 
sureties,  and  the  plaintiff  proceeded  to  do  the  work.  By 
the  terms  of  the  contract  the  plaintiff  was  to  furnish  all 
the  materials  and  do  all  the  work,  agreeable  to  the  profile 
of  said  avenue  on  file,  &c.  The  grading,  paving,  and  curb 
and  gutter  work  were  completed  according  to  the  profile 
and  contract,  and  two  or  three  days  thereafter,  and  before 
the  inspection  of  the  work  by  the  defendant's  inspector, 
the  new  street  sank  about  eleven  feet.  The  plaintiff  then 
removed  the  paving,  gutter  and  curb  stone,  and  refilled 
and  repaired  the  street,  atnd  again  set  the  curb  and  gutter. 
It  appears  that  some  of  the  work  was  done  three  times 
over.  The  quantity  of  filling  done  by  the  plaintiff,  in  all, 
was  about  seventy  thousand  yards,  instead  of  the  forty 
thousand,  as  estimated  by  the  defendants,  and  the  resetting 
of  curb  and  gutter,  and  repaving  of  street  involved  a  very 
large  additional  expense  to  the  plaintiff. 

If  the  defendants,  in  offering  the  work  for  contract,  had 
accurately  ascertained  the  bottom  of  the  swamp  land,  it 
would  then  have  appeared  that  nearly  double  the  quantity 
of  filling  which  they  stated,  was  or  would  be  required  to 
grade  the  street  to  the  profile  line.  So  wide  a  departure 
from  the  fact  is  something  more  than  an  error  or  mistake ; 
it  is  a  misrepresentation,  and  where  nothing  is  contained  in 
the  advertisement  or  contract,  disclaiming  any  liability  for 
the  inaccuracy  of  the  approximate  quantity  in  the  estimate, 
bidders  whose  bids  are  based  upon  the  map,  profile  and 
estimate,  and  who  rely  entirely  thereupon,  have  the  right 
to  hold  the  statements  therein  made  to  be  substantially 
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true  in  fact,  and  as  intended  for  their  guidance,  where 
there  is  no  notice  to  the  contrary.  The  contract  is  to  be 
interpreted  in  the  sense  in  which  the  language  thereof  was 
used  by  the  parties  at  the  time  of  the  making  of  the  con- 
tract, and  with  reference  to  the  state  of  things  which  then 
existed.    (LidcUe  v.  Market  Fire  Insurance  Co,,  4  Bo9W,  179.) 

The  referee's  findings,  "  that  as  an  inducement  to  the 
plaintiff  to  enter  into  the  contract,  the  defendants  repre- 
sented to  and  induced  the  plaintiff  to  believe,  and  he  did 
believe,  that  it  would  require. but  forty  thousand  yards  of 
filling  to  fulfill  said  contract ;  and  further,  that  the  profile 
map  and  estimate  attached  thereto  were  incorrect  and  un- 
true in  fact,  and  misled  the  plaintiff  in  this,  that  they 
represented  that  it  would  require  but  forty  thousand  yards 
of  filling,  when  in  fact  it  did  take  seventy  thousand  yards 
of  earth  in  filling  to  complete  said  contract 

These  findings  are  fully  sustained  by  the  testimony.  In- 
deed there  is  no  conflict*  of  facts,  and  there  appearing  to 
be  no  error  or  exceptions  upon  the  trial,  the  judgment 
should  be  affirmed,  with  costs. 

[KiNGB  Obvekal  Tbbx,  February  14,  1870.    /.  F,  Barnard^  OUbert  and 
Tappmt  Justices.'] 
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Jbsse  K  Bollbs,  receiver  &c.  V8.  John  A.  Duff, 

receiver  &c.,  and  others. 

The  defendaut,  under  the  provisions  of  an  amendment  to  section  268  of  the 
Code  of  Procedure,  passed  in  1867,  noticed  a  motion  for  a  new  trial,  which 
motion  was  put  upon  the  general  term  calendar.  The  defendant  not  appear- 
ing when  the  same  was  called  for  argument,  the  plaintiff  took  an  order  that 
the  motion  for  a  new  trial  on  the  case  and  exceptions  be  submitted  to  the 
court  on  said  case  and  exceptions  and  the  plaintiff's  printed  points,  with 
liberty  for  the  defendant  .to  submit  points  in  support  of  the  motion-,  and  that 
his  attorney  have  notice  of  such  submission.  Hdd  that  this  was  clearly  an 
order  taken  on  the  defendant's  default ;  and  as  such,  it  was  subject  to  be 
opened,  on  the  defendant's  motion,  in  like  manner  as- any  other  default. 
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A  motion  to  open  a  default  can  always  be  made  before,  and  heard  by,  the 
judge  or  judges  holding  a  term  other  than  that  at  which  the  de&ult  was 
taken,  although  he  or  they  may  not  be  the  same  judge  or  judges  who 
granted  the  default. 

An  order  taken  by  default,  being  so  taken  without  hearing  the  party  against 
whom  it  is  taken,  a  motion  to  open  it  (being  founded  on  papers  showing  an 
excuse)  neyer  has  been  regarded  as,  and  is  not  in  feict,  the  reyiew  of  a  pre- 
vious decision  on  a  matter  whereon  both  parties  have  been  heard. 

Hence  there  is  not  only  no  legal  impediment,  but  no  impropriety  in  moring  to 
open  a  default,  at  a  subsequent  general  term,  composed  of  judges  diifereni 
from  those  who  sat  when  the  de&ult  was  taken. 

The  power  of  one  general  term,  or  one  special  term,  to  grant  a  rehearing  of  a 
matter  determined  by  a  previous  general  or  special  term,  upon  a  hearing  of 
both  parties,  is  unquestionable.  It  is,  however,  a  power  which  should  be 
rarely  exercised ;  although  there  are  cases  in  which  it  is  eminently  proper 
that  it  should  be  exercised.    Per  Gbo.  G.  Ba.bnabd,  J. 

A  decision  made  after  hearing  both  parties  cannot  be  reviewed  on  a  motion  to 
vacate,  either  on  the  ground  of  misapprehension  or  any  other,  unless  per- 
haps by  the  very  judge  or  judges  who  made  the  decision.  The  only  mode 
of  reviewing  such  a  decision  is  by  appeal,  or  by  a  reargnment  had  on  leave 
granted,  upon  a  motion  made  therefor. 

If  a  motion  for  leave  to  reargue  is  made,  it  will  not  be  granted  unless  it  ap- 
pears that  there  is  some  decision,  or  some  principle  of  law,  which  would 
have  a  controlling  effect,  and  which  has  been  overlooked ;  or  that  there  has 
been  a  misapprehension  of  the  facts.  And  even  in  these  cases  leave  will 
rarely  be  granted  when  there  is  a  remedy  by  appeal. 

A  review  of  a  decision  made  by  a  coordinate  branch  of  this  court,  not  upon  a 
reargnment,  but  a  distinct  affirmative  proceeding  in  the  cause— a  review  and 
reversal,  by  one  general  term,  of  a  decision  made  at  a  previous  general  term, 
in  the  same  cause,  by  judicial  brethren  of  the  same  district — is  a  departure 
from  well  established  and  well  known  rules,  and  is  erroneous.   Fer  fiaADV,  J. 

THIS  was  an  application  on  the  part  of  the  defendant 
Duff,  to  the  general  term  of  this  court,  for  a  reargn- 
ment or  a  rehearing  of  a  motion  made  by  the  plaintiff  at 
the  general  term  in  November,  1869,  to  vacate  certain 
orders  made  at  the  general  term  in  June,  1869 ;  and  also 
for  an  order  that  the  motion  for  a  new  trial  on  the  part  of 
the  defendant  Duff^  upon  a  case,  be  reheard,  and  for  such 
additional  or  other  relief  as  the  circumstances  might  call 
for. 

The  facts  appear  in  the  opinions. 
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John  Graham^  for  Duff. 

B.  0.  Thayer  J  for  the  plaintiff. 

Geo.  G.  Barnard,  J.  This  is  an  equity  cause,  and  was 
tried  at  a  special  term  assigned  for  the  trial  of  equity 
causes,  before  a  single  judge.  The  decision  made  by  the 
judge  did  not  authorize  a  final  judgment,  but  directed  fur« 
ther  proceedings  before  a  referee.  *  The  decision  was  made 
June  27, 1866.  The  defendant,  under  the  provisions  of  an 
amendment  to  section  268  of  the  Code,  passed  in  1867, 
noticed  a  motion  for  a  new  trial,  to  be  heard  at  the  gen- 
eral term.  This  mbtion  was  on  the  general  term  calendar 
for  April,  1869.  The  defendant  not  appearing  when  the 
same  was  called  for  argument,  the  plaintiff  took  an  order 
that  the  motion  for  a  new  trial  on  the  case  and  exceptions 
be  submitted  to  the  court  on  said  case  and  exceptions  and 
the  plaintiff's  pritfted  points,  with  liberty  for  the  defend- 
ant Duff  to  submit  points  in  support  of  said  motion,  and 
that  the  defendants'  attorneys  have  notice  of  such  sub- 
mission. 

This  was  clearly  an  order  taken  on  the  defendants'  de- 
fault As  such  it  was  subject  to  be  opened  on  the  defend- 
ants' motion,  in  like  manner  as  any  other  default.  A 
motion  to  open  a  default  can  always*  be  made  before,  and 
heard  by,  the  judge  or  judges  holding  a  term  other  than 
that  at  which  the  default  was  taken,  although  he  or  they 
may  not  be  the  same  judge  or  judges  who  granted  the  de- 
fault An  order  taken  by  default,  being  so  taken  without 
hearing  the.  party  against  whom  it  is  taken,  a  motion  to 
open  it  (being  founded  on  papers  showing  an  excuse)  never 
has  been  regarded  as,  and  is  not  in  fact,-  the  review  of  a 
previous  decision  on  a  matter  whereon  both  parties  have 
been  heard.  There  was,  therefore,  not  only  no  legal  im- 
pediment, but  no  impropriety,  in  moving  in  this  case  to 
open  the  default,  at  a  subsequent  general  term,  composed 
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of  judges  different  from  those  who  sat  when  the  default 
was  taken. 

The  defendant  did  make  snch  a  motion  at  the  Jane 
general  term.  The  plaintiff  appeared,  and  was  heard  in 
opposition  to  that  motion.  The  June  general  term  held 
that  the  order  of  April  20,  1869,  was  taken  by  default  of 
the  defendant;  that  the  defendant  had  satisfactorily  ex- 
cused the  default,  and  that  it  should  therefore  be  opened ; 
and  thereupon  made  an  order,  dated  June  10,  1869,  open- 
ing the  default  taken  against  the  defendant,  ordering  the 
cause  to  be  orally  heard  at  the  then  June  general  term, 
and  setting  the  same  down  for  argument  on  the  second 
Monday  of  June. 

Pursuant  to  this  order,  the  cause  was  called  for  argu- 
ment on  said  second  Monday  of  June,  when,  the  plaintiff 
not  appearing,  the  defendant  took  by  default  an  order 
dated  June  14th,  1869,  reversing  the  interlocutory  order 
entered  on  the  decision  of  the  judge  who  tried  the  cause 
at  special  term,  awarding  a  new  trial,  and  vacating  the 
order  of  reference  and  all  proceedings   had  thereunder. 

Thereupon  the  plaintiff  made  a  motion  at  the  November 
general  term,  for  an  order  vacating  and  setting  aside  the 
orders  of  June  10th  and  14th.  On  this  motion  the  de- 
fendant appeared  and  was  heard.  The  court  entertained 
the  motion,  and  vacated  those  orders,  (a) 

Application  is  now  made  for  a  rehearing  of  the  motion 
to  vacate  the  orders  of  June  10th  and  14th,  also  for  a  re- 
hearing of  the  motion  for  a  new  trial  on  the  case  made, 
and  for  such  further  or  other  order  or  relief  as  may  be 
just  in  the  premises. 

The  power  of  one  general  term,  or  one  special  term,  to 
grant  a  rehearing  of  a  matter  determined  by  a  previous 
general  or  special  term,  upon  a  hearing  of  both  parties,  is 
unquestionable.    It  is,  however,  a  power  which  should  be 

(«r)  See  56  Barb,  813. 
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rarely  exercised.  There  are  nevertheless  cases  in  which 
it  is  eminently  proper  that  it  should  be  exercised.  It 
would  be  foreign  to  the  purposes  of  this  opinion  to  enu- 
merate the  various  instances  in  which  it  has  been  exer- 
cised. The  present  case  falls  within  the  principles  on 
which  rehearings  are  granted,  as  we  shall  now  show. 

The  motion  at  the  November  general  term  was  heard 
before  the  three  judges  who  composed  that  term ;  two 
concurred  in  granting  the  motion,  and  one  dissented. 
One  of  those  who  concurred  sat  in  the  June  term,  and  dis- 
sented from  his  brethren  in  granting  the  oi^der  of  June 
10th;  the  dissenting  judge  also  sat  in  the  June  term,  and 
by  his  vote  the  order  of  June  10th  was  grant^. 

The  judge  who  concurred  in  vacating  the  orders  of 
June  10th  and  14th,  and  who  did  not  sit  at  the  June  term, 
placed  his  decision  on  the  grounds :  1st.  That  the  June 
term  had  no  power  to  make  those  orders.  2d.  Irrespect- 
ive of  the  question  of  power,  that  that  general  term  must 
be  presumed  to  have  acted  under  some  misapprehension. 

« 

His  first  ground  is  based  on  his  view  that  the  order  of 
April  20th,  directing  a  submission,  was  not  an  order  taken 
on  the  default  of  the  defendant.  This  very  point  was  pre- 
sented to  the  June  general  term,  and  after  hearing  argu- 
ment on  both  sides,  the  court  decided  it  was  taken  on  the 
defendants'  default 

As  to  his  second  ground,  he  draws  his  presumption  from 
what  he  terms  the  unjustifiable  misnomer  of  the  proceed- 
ing of  the  20th  April,  by  and  in  the  papers  on  which  the 
order  of  the  10th  June  was  granted.  Inasmuch  as  the 
June  general  term  explicitly  held  that  the  proceeding  of 
20th  April  was  a  proceeding  by  default,  and  delivered  an 
opinion  showing  that  it  was  and  coxild  be  nothing  but  a 
proceeding  by  default,  it  is  singular  that  the  learned  judge 
found  himself  able  to  indulge  in  a  presumption  that  the 
iustices  of  the  June  term  were  misled  by  a  mere  form  of 
words. 
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The  other  judge  who  concurred  in  vacating  the  orders 
of  June  10th  and  June  14th,  was  the  one  who  dissented 
from  the  decision  of  the  court  that  made  those  orders,  and 
who  then  held,  with  the  majority  of  the  judges  constitut- 
ing that  court,  that  that  court  had  the  power  to  make  those 
orders,  but  dissenting  from  the  decision  on  the  ground 
that  no  sufficient  reasons  had  been  presented  for  the  exer- 
cise of  the  power,  and  that  he  could  not  see  that  justice 
required  its  exercise  for  the  purpose  of  giving  the  defend- 
ants permission  to  present  an  oral  instead  of  a  written 
argument.  On  these  points  he  was  overruled  by  a  majority 
of  the  judges  who  held  the  June  term.  And  now  we  find 
him,  as  one  gi  the  members  of  the  Ifovember  general  term, 
casting  his  vote  to  vacate  the  orders  made  at  the  June 
term  by  a  majority  of  the  court  over  his  dissent,  upon  pre- 
cisely the  same  grounds  on  whieh  he  placed  his  dissent; 
for  he  says :  ^'  As  I  said  in  my  dissenting  opinion,  on  the 
motion  at  the  June  term,  I  considered  it  exceedingly  in- 
expedient to  interfere  with  the  action  of  the  April  term ; 
and  as  I  still  consider  the  action  of  the  June  term  an  in- 
expedient, if  not  an  irregular  exercise  of  power,  and  as  it 
was  plainly  a  default  caused  by  the  misapprehension  or 
error  of  the  plaintiff's  attorney,  I  think,  in  so  important  a 
matter,  that  the  plaintiff  ought  to  have  an  opportunity  of 
being  heard." 

It  would  seem  to  be  evident  from. this  opinion  that  the 
learned  judge  who  delivered  it  did  not  intend  to  disturb 
the  order  of  June  10th,  but  merely  the  order  of  June  14th, 
which  was  taken  on  default  of  the  plaintiff,  and  which  he 
designed  to  open,  so  as  to  give  the  plaintiff  an  opportunity 
to  be  heard.  He,  however,  did  concur  in  general  terms, 
on  the  back  of  the  opinion  of  that  one  of  his  associates 
who,  in  his  opinion,  decided  that  both  orders  should  be 
vacated. 

It  will  thus  be  seen  that  the  November  general  term,  so 
far  as  the  order  of  June  10th  is  concerned,  reviewed  and 
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reversed  the  decision  of  the  June  general  term,  made  after 
hearing  both  parties,  no  new  facts  having  been  presented. 
Indeed  one  of  the  opinions  discusses  the  very  points  dis- 
cussed by  the  June  term,  and  on  which  its  orders  were 
made^  and  deliberately  reverses  the  decision  of  that  term 
on  those  points ;  and  this  without  referring  to  any  recent 
decision  bearing  on  the  point,  or  suggesting  any  principle 
of  law  that  had  been  overlooked  by  the  preceding  general 
term.  While  the  other  opinion  reverses,  on  the  very 
ground  which  that  learned  judge  had  urged  on  his  previ- 
ous associates,  as  against  the  granting  of  the  order  of  June 
10th,  and  which  he  had  failed  to  satisfy  them  was  a  suffi- 
cient reason  for  refusing  these  orders,  it  would  seem  as  if 
he,  having  obtained  the  physical  power,  had  determined 
to  enforce  his  own  views  in  place  of  those  of  his  previous 
associates,  by  assisting  in  overturning  their  decisiqn. 

It  would  certainly  seem  as  if  there  was  some  principle 
to  which  such  action  as  that  exercised  by  the  November 
general  term  is  antagonistic.  If  there  is  not,  then  this 
general  term  could,  on  a  motion  to  vacate,  set  aside  the 
order  of  the  November  term  on  the  same  papers  on  which 
it  was  granted,  and  for  the  same  reasons  as  were  laid  down 
by  the  June  term ;  and  so  the  next  general  term  could  in 
like  manner  review  and  vacate  the  orders  of  this  term,  and 
so  on,  ad  infinitum.  Especially  would  there  be  a  constant 
endeavor,  if  one  judge,  dissenting  from  the  decision  made 
on  the  first  argument,  to  bring  the  matter,  by  a  motion  to 
vacate  the  order  or  judgment  entered  under  that  decision, 
before  a  subsequent  general  term  composed  of  the  dissent- 
ing judge  and  either  one  or  two. judges  different  from 
those  who  sat  at  the  first  term,  and  thereby,  if  they  suc- 
ceeded in  satisfying  one  of  those  other  two  judges  that  the 
dissenting  judge  was  correct,  to  procure  a  vacatur  of  the 
first  judgment  or  order  by  the  concurring  votes  of  that  one 
judge  and  that  dissenting  judge.     Thus,  in  the  carrying  on 
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of  a  litigation,  there  would  be  interminable  reviews  and 
inextricable  confiision. 

There  appears  to  as  to  be  a  principle  which,  if  it  exists, 
woald  prevent  all  this,  and  would  be  decisive  against  the 
action  of  the  November  general  term,  so  far  as  the  order 
of  June  10th  is  concerned. 

The  principle  here  referred  to  is  this:  A  decision  made 
after  hearing  both  parties  cannot  be  reviewed  on  a  motion 
to  vacate,  either  on  the  ground  of  misapprehension  or  any 
other,  founded  on  the  papers  then  before  the  court,  unless 
perhaps  by  the  very  judge  or  judges  who  made  the  de- 
cision. The  only  mode  of  reviewing  such  a  decision  is  by 
appeal,  or  by  a  reargument  had  on  leave  granted,  upon  a 
motion  made  therefor.  If  a  motion  for  leave  to  reargue 
is  made,  it  will  not  be  granted  unless  it  appears  that  there 
is  some^  decision  or  some  principle  of  law  which  would 
have  a  controlling  effect,  and  which  has  been  overlooked ; 
or  that  there  has  been  a  misapprehension  of  the  facts ;  and 
even  in  these  cases,  leave  will  rarely  be  granted  where  there 
is  a  remedy  by  appeal.  % 

It  generally  happens  that  the  argument  of  the  motion 
for  leave  to  reargue  involves  the  reargmeot  itself.  In 
such  cases  it  is  of  course  an  unnecessary  waste  of  time  and 
labor,  after  granting  the  motion  for  leave,  to  hear  counsel 
again  on  thcf  reargument,  for  the  bare  purpose* of  having 
them  again  go  over  the  same  reasoning  and  citations 
which  they  have  addressed  to  the  court  But  where  the 
court  grants  a  reargument  on  the  ground  that  there  is  a 
decision  or  principle  of  law  which  has  been  overlooked  and 
which  would  have  had  a  controlling  effect,  or  that  there 
has  been  a  misapprehension  of  fact,  without  having  heard 
counsel  either  as  to  the  soundness  or  extent  of  the  prin- 
ciple of  law,  or  as  to  the  controlling  effect  of  the  principle, 
decision  or  misapprehension  of  facts,  then  the  reargument 
should  be  had,  in  order  to  allow  counsel  to  be  heard  on 
those  points. 
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la  the  present  case  there  appears  to  be  a  principle  of 
law,  as  above  suggested,  which  is  decisive  against  the  ac- 
tion of  the  November  general  term,  and  which  was  over- 
looked by  the  judges  composing  that  general  term ;  and 
for  this  reason,  especially  as  there  is  no  appeal  from  the 
orders  in  question  made  by  that  term,  a  reargument  should 
be  granted,  so  far  as  that  order  vacates  the  order  of  June 
10th.  As,  however,  counsel  have  not  been  heard  either  as 
to  the  existence  or  extent,  or  controlling  effect  of  the  prin- 
ciple, a  reargument  should  actually  be  had  to  enable  them 
to  be  heard  thereon.  ^ 

But,  on  the  principles  above  stated,  there  does  not 
appear  to  be  any  ground  for  directing  a  reargument  of  that 
part  of  the  order  which  opens  the  default  taken  on  the 
14th  of  June.  If  that  part  of  the  order  of  November  term, 
which  vacates  the  order  of  June  10th,  should  be  affirmed 
on  the  reargument,  then  of  course  the  decision  of  the 
April  term  on  the  case  made  by  the  defendant  will  stand ; 
if  however  it  should  be  reversed,  then  of  course  that  de- 
cision will  be  vacated  by  the  very  operation  of  opening  the 
default  on  which  it  was  rendered.  In  this  latter  event  the 
default  taken  by  defendants'  counsel  on  June  14th,  having 
been  set  aside  by  the  November  term,  the  motion  for  a 
new  trial  will  have  to  be  noticed  and  brought  on  for  argu- 
ment in  precisely  the  same  manner  as  if  none  of  the  pro- 
ceedings from  and  including  April  20  had  taken  place. 

The  motion  for  leave  to  reargue  should  be  granted, 
without  costs  to  either  party. 

Brady,  J.  The  practice  adopted  by  the  plaintiff  at  the 
general  term  in  April  does  not  prevail  in  this  State,  and 
I  am  not  aware  of  any  similar  procedure.  The  defendant 
having  failed  to  appear,  the  plaintiff  was  entitled  to  an 
order  affirming  the  referee's  report ;  and  his  omission  to 
take  it,  though  a  concession  to  the  defendant,  was  one 
which  he  did  not  ask,  and  to  the  terms  of  which  he  was 
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not  bound  to  accede.  His  right  to  be  heard  orally 
coald  not,  in  my  judgment,  be  thus  taken  away.  The 
submission  of  the  case  by  the  plaintiff's  counsel  was  per- 
mitted at  his  request,  and,  as  he  says,  in  order  to  avoid  a 
motion  to  open  a  default,  though  coupled  with  leave  to  the 
defendants  to  submit  their  printed  points.  If  a  de&ult 
had'been  taken  in  the  usual  and  regular  way,  the  applica- 
tion to  open  it  might  or  ;might  not  have  been  successful, 
but  it  certainly  would  have  prevented  the  various  proceed- 
ings and  seeming  antagonisms  which  have  distinguished 
this  case  from  others. 

The  plaintiff  had  no  right  to  anticipate  in  the  manner 
adopted,  the  privilege  of  the  defendant  to  apply  to  have 
the  default  taken  against  him  set  aside.  In  trying  to  ac- 
complish that  object,  and  in  that  mode  to  prevent  delay, 
he  has  incurred  the  troubles  which  invariably  result  from 
a  departure  from  the  well  established  rules  and  practice  of 
our  courts.  The  defendants  declined  to  submit  their 
points  in  writing,  and  moved  at  the  June  term  to  have 
the  default  opened,  and  the  motion  was  successful.  The 
plaintiff  made  his  protest  against  that  proceeding,  and 
failed  to  appear  when  the  cause,  having  been  restored,  was 
set  down  for  argument  and  regularly  called.  The  motion 
was  granted  in  June,  upon  the  theory  that  the  occurrence 
in  April  amounted  only  to  a  default.  That  the  general 
term  in  June  had  the  power  to  do  what  was  done  does  not 
seem  to  be  doubted  by  the  judges  who  have  expressed 
their  opinions  upon  this  part  of  this  controversy.  Justice 
Sutherland,  as  I  understand  his  opinion,  does  not  question 
the  power  of  the  general  term  to  open  a  default,  as  such, 
taken  at  a  previous  general  term,  but  expresses  the  opinion 
that  the  submission  made  in  this  case  was  binding  on  the 
parties  and  the  court,  rendering  it  the  duty  of  the  latter  to 
consider  and  dispose  of  the  case. 

The  order  made  at  the  general  term  in  !N'ovember, 
vacating  the  orders  made  at  the  general  term  in  June,  was, 
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in  my  jadgment,  the  first  departure  in  this  case  from  well 
established  and  well  known  rules.  It  was  a  review  of  a 
decision  made  by  a  coordinate  branch  of  this  court,  not 
upon  a  reargument,  but  a  distinct  affirmative  proceeding 
in  the  cause — ^a  review  and  reversal  by  one  general  term 
of  a  decision  made  at  a  previous  general  tek'm  in  the  same 
cause  by  judicial  brethren  of  the  same  district 

The  order  at  June  term  had  no  such  efiect  It  opened 
as  a  defiEtult  a  proceeding  which  had  not  been  otherwise 
declared,  and  that  is  a  common  and  often  a  proper  and 
commendable  incident  in  the  administration  of  justice. 

Although  Justice  Sutherland  descanted  upon  the  power 
of  the  general  term  to  do  what  was  done  on  those  days,  he 
thought  that  irrespective  of  the  question  of  power,  the 
orders  of  June  10th  and  14th  should  be  vacated,  on  the 
ground  that  it  should  be  presumed  that  they  were  made 
under  a  misapprehension  of  the  proceeding  at  the  April 
term,  and  from  the  unjustifiable  misnomer  of  that  pro- 
ceeding. This  is  equivalent  to  saying  that  it  was  not  a 
default,  and  that  the  judges  were  not  acting  with  full 
knowledge  that  the  precise  question  whether  it  was  or  not, 
was  for  them  to  determine. 

The  judges  however  were  not  acting  under  a  misappre- 
hension. It  appears,  as  I  understand  the  opinion  in  which 
the  majority  concurred,  that  whether  it  was  a  defi^ult  or 
not,  was  considered  and  passed  upon.  The  protest  of  the 
plaintiff's  attorney  made  that  duty  apparent  and  unavoid- 
able. That  general  term  also  declared  their  power  to 
open  the  case,  even  if  the  procedure  were  a  submission, 
and  thus  based  their  orders  of  the  10th  and  14th  June 
both  upon  discretion  and  power ;  a  decision  which,  in  my 
judgment,  should  not  have  been  reversed  by  a  similar 
general  term.  The  plaintiff's  remedy  was  an  appeal  to 
the  Court  of  Appeals,  if  he  was  dissatisfied  with  the  judg- 
ment thus  pronounced. 
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It  may  be  farther  said  that  Justice  Clerks  dissented  from 
the  opinion  of  Justice  Sutherland,  so  far  as  it  denied  the 
power  of  the  June  term  to  make  any  disposition  of  the 
procedure  at  the  April  term^  and  expressed  the  opinion 
that  it  was  inexpedient  to  interfere  with  the  action  of  the 
April  term,  although  he  admitted  that  the  justices  com- 
posing the  June  term  had  the  power  to  make  the  orders 
made  by  them.  Justice  Cleree  seems  to  have  concurred 
in  the  conclusion  at  which  Justice  Sutherland  arrived, 
upon  the  ground  that  the  justices  composing  the  Novem- 
ber term  had  the  same  power  in  relation  to  the  action  of 
the  June  term  that  the  justices  of  the  June  term  had  in 
relation  to  the  action  of  the  A'^ril  term,  and  that  the  de- 
fault taken  against  the  plaintiff  was  caused  by  his  misap- 
prehension or  error.    Justice  Cardozo  dissented. 

There  is,  I  respectfully  msist,  no  agreement  here  of 
reasoning  or  principles,  and  the  conclusion  arrived  at  by 
different  modes  of  thought  is  not  unanimous.  The  resuU 
is  a  conflict  between  general  terms  of  the  same  court,  in 
the  same  district. 

I  think,  as  already  stated,  that  the  error  first  committed 
was  at  the  November  term,  and  that  the  decision  there 
made  is  not  entitled  to  the  same  consideration  as  that  made 
at  the  general  term  in  June,  both  for  the  reason  that  it 
reverses  a  decision  of  a  coordinate  branch  of  the  same 
court  and  that  it  is  not  agreed  to  by  a  unity  of  reasoning 
or  principles  by  two  of  the  justices  composing  the  term. 

It  is  my  judgment,  that  as  there  is  this  conflict,  the 
better  course  to  adopt  is  to  remit  the  parties  to  the  position 
occupied  by  them  in  April,  and  to  put  the  cause  down  for 
argument  for  some  day  in  the  present  April  term. 

Ingraham,  p.  J.,  dissented. 

Motion  for  a  reargument  granted. 

[Nbw  Tobk  Gbkbbal  Tbbm,  April  4, 1870.    JfiyraAam,  Geo,  0.  Bttmard  and 
£rad^,  Justices.] 
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A  testator,  by  the  second  clause  of  his  will,  gave  and  bequeathed  to  his  execu- 
tors, all  his  estate  both  real  and  personal,  in  trust,  to  pay  his  ftineral  ex- 
penses and  debts.  By  the  third  clause  he  gave  to  his  wife  on&-thlrd  of  the 
net  income  of  his  estate,  and  the  use  of  his  household  fUmiture,  during 
widowhood.  By  the  fourth  clause  he  directed  his  executors  to  let  or  lease 
the  real  estate,  keeping  the  buildings  insured  and  in  good  tenantable  order 
during  his  wife's  widowhood ;  and  in  case  he  should  survive  her,  the  execu- 
tors were  directed  after  his  demise,  to  dispose  of  all  his  estate,  both  real  and 
persona],  at  public  or  private  sale,  within  six  months  after  his  demise,  giving 
deeds  for  the  real  estate.  By  the  seventh  clause  the  testator  directed  the 
residue  of  his  estate  to  be  divided  between  his  four  sons.  The  testator  did 
not  survive  his  wife. 

JSild,  1.  That  notwithstanding  the  devise  and  bequest,  in  words,  by  the  second 
clause  of  the  will,  the  testator's  real  estate,  on  his  death,  descended  to,  and 
vested  in,  his  four  sons,  subject  to  the  gift  by  the  third  clause,  to  his  wife,  of 
one-third  of  the  income  of  his  estate  during  her  widowhood,  and  which  gift 
as  to  his  real  estate,  was,  in  substance  and  effect,  a  devise  of  ono-third  of  his 
real  estate  to  her,  during  her  widowhood. 

2.  That  the  power  of  sale  given  to  the  executors  by  the  fourth  clause  of  the 
will,  must  be  viewed  as  a  power  in  trust,  merely ;  it  being  not  only  contin- 
gent upon  the  event  of  the  testator  surviving  his  wife,  but  its  exercise  b«ng 
also  limited,  expressly,  to  six  months  after  the  decease  of  the  testator. 

3.  That  had  the  testator  survived  his  wife,  his  executors  having  failed  to 
exerdse  the  power  of  sale  within  the  time  limited  by  the  testator,  they  could 
not  effectively  exercise  it  after  that  period. 

4.  That  the  executors  could  not,  after  the  lapse  of  six  months  fh>m  the  testa- 
tor's  decease,  give  or  convey  a  good  or  perfect  title  to  the  real  estate. 

J.,  one  of  the  testator's  sons,  after  the  death  of  his  father,  died,  leaving  a  will 
by  which  he  gave  and  bequeathed  to  his  wife  all,  any  and  every  interest  he 
then  had  or  might  acquire  or  become  possessed  of  in  his  said  father's  estate  * 
and  directed  that  at  the  decease  of  his  wife,  the  said  property,  or  so  much 
thereof  as  should  then  remain  in  her  possession,  or  under  her  control,  should 
be  equally  divided  among  his  children.  Seld  that  under  this  will  the 
widow  of  J.,  the  testator,  took  a  life  estate,  and  his  children  a  vested  remain- 
der in  fee,  in  all  the  real  estate  of  which  he  died  seised,  including  the  real 
estate,  or  the  estate  or  interest  in  the  real  estate,  which  he  took  and  had,  as 
heir  at  law  of  his  lather,  (the  original  testator,)  or  under  or  by  his  will. 

THIS  was  a  controversy  submitted  to  the  court,  without 
action,  under  section  372  of  the  Code  of  Procedure, 
upon  the  following  statement  of  facts : 
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In  July,  1868,  an  agreement  in  writing,  and  under  seal, 
was  entered  into  between  the  above  named  plaintiff  and 
the  above  named  defendant,  whereby  the  plaintiff  sold  to 
the  defendant  three  certain  lots  of  land,  with  the  bnildings 
thereon,  situate  on  the  south  side  of  143d  street,  in  the 
city  of  New  York,  together  bounded,  beginning  at  a  point 
500  feet  west  of  Eleventh  avenue,  (or  475  feet  west  of  the 
new  drive  or  boulevard,  so  called,)  thence  running  south- 
erly to  the  centre  line  of  the  block,  thence  westerly  along 
said  centre  line  75  feet,  thence  northerly  to  143d  street,  and 
thence  easterly  75  feet  to  the  point  of  beginning,  for  the 
price  or  sum  of  $5120,  (of  which  $500  was  paid  at  the  date 
of  said  contract,  leaving  a  balance  still  due  of  $4620,)  the 
plaintiff  to  give  a  proper  deed  for  conveying  and  assuring 
to  the  defendant  the  fee  simple  of  said  premises,  free  from 
all  incumbrances,  which  deed  should  be  delivered  and  the 
balance  of  the  purchase  money  paid  August  30,  1868,  on 
which  day  the  taking  title,  &c.,  was  adjourned  by  con- 
sent of  parties.  That  an  executor's  deed  of  said  premises, 
executed  by  the  plaintiff  and  Henry  W.  Dunshee,  as  ex- 
ecutors &;c.  of  Samuel  Dunshee,  deceased,  was  subse- 
quently tendered  to  said  defendant,  and  the  balance  of  the 
purchase  money  demanded  of  him,  who  declined  to  pay 
the  same,  on  the  ground  of  objections  to  and  alleged  de- 
fects of  title ;  and  that  the  defendant  was  unwilling  to 
complete  his  purchase  and  take  said  title  until  the  court 
should  have  passed  upon  said  objections  and  alleged 
defects. 

The  premises  in  question  were  originally  owned  by 
Samuel  Dunshee,  who  died  seised  of  the  same  in  January, 
1854,  leaving  him  surviving  his  widow  Sophia  Y.  Dunshee 
and  four  sons,  viz.,  William  E.,  John,  James,  (the  plain- 
tiff,) and  Henry  W.,  and  one  granddaughter,  Eunice  E., 
wife  of  Onderdonk  Angevine,  daughter  of  a  deceased  son 
Elias  O.,  his  only  heirs  at  law.  He  also  left  a  will,  which 
was  duly  admitted  to  probate  by  the  surrogate  of  New 
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York  county,  February  21,  1854,  and  is  recorded  in  said 
surrogate's  office,  in  liber  108  of  wills,  page  471,  which 
will  is  in  the  words  ^nd  figures  following,  viz : 

"  In  the  name  of  God,  amen.  I,  Samuel  Dunshee,  of 
the  city  of  New  York,  house  carpenter,  being  of  sound 
and  disposing  mind  and  memory,  do  make,  proclaim  and 
publish  this  instrument  as  my  last  will  and  testament, 
hereby  declaring  and  making  null  and  void  all  and  every 
will,  or  part  of  a  will,  or  instrument  of  what  kind  soever, 
relating  thereunto,  heretofore  made  or  executed  by  me. 

1st  I  do  hereby  constitute  and  appoint  my  two  sous, 
James  and  Henry  "W.  Dunshee,  executors,  together  with 
my  beloved  wife,  Sophia  V.  Dunshee,  executrix,  or  the 
survivor  or  survivors  of  them,  to  be  the  executors  of  this 
my  last  will  and  testament. 

2d.  I  give  and  bequeath  unto  my  said  executors  and 
executrix,  (should  she  survive  me,)  in  trust,  all  my  estate, 
both  real  and  personal,  of  which  I  may  die  seised,  to  be 
disposed  of  in  the  following  manner,  that  is  to  say,  I  wish 
them  to  pay  all  my  funeral  expenses,  and  all  my  just  and 
honest  debts. 

3d.  I  give  and  bequeath  unto  my  beloved  wife,  Sophia 
v.,  one  full  third  of  the  net  income  of  my  said  estate,  and 
also  the  use  and  occupancy  of  all  my  household  furniture 
during  her  widowhood. 

4th.  I  direct  my  said  executors  to  let  or  lease  out  all  my 
real  estate  to  the  best  advantage,  keeping  the  buildings 
insured  and  in  good  tenantable  order  during  her  widow- 
hood ;  but  in  case  I  survive  her,  then  it  is  my  wish  and 
will  that  my  executors,  after  my  demise,  shall  dispose  of 
all  my  estate,  both  real  and  personal,  either  at  public  or 
private  sale,  at  such  time  as  they  may  think  most  advan- 
tageous, within  six  months  after  my  demise,  giving  good, 
clean  executors'  deeds  for  the  real  estate. 

5th.  It  is  my  wish  and  will  that  my  executors,  or  the 
survivor  of  them,  shall  pay  over  the  sum  of  ^1000  to  the 
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following  benevolent  and  christian  institations,  viz.,  Amer- 
ican Bible  Society,  $200 ;  American  Tract  Society,  $200 ; 
American  and  Foreign  and  Christian  Union,  $200 ;  to  the 
Society  for  Domestic  Missiojis  of  the  Reformed  Protestant 
Datch  Chnrch,  under  general  Synod,  $200 ;  onto  the  For- 
eign Missionary  Society  of  said  church,  $100 ;  and  to  the 
Young  Men's  Education  Society  of  said^ church,  (of  which 
the  Bev.  John  Enox  is  senior  pastor,)  $100,  to  aid  poor 
but  pious  young  men  to  prepare  for  the  gospel  ministry. 

6th.  I  give  and  bequeath  to  my  granddaughter,  Eunice 
Esther,  (the  only  child  of  my  late  son,  Elias  O.  Dunshee,) 
and  now  the  wife  of  Onderdonk  Angevine,  the  sum  of 
$1000,  to  her  and  heirs  to  her  or  their  own  proper  use  and 
behoof  forever. 

7th.  And  finally,  it  is  my  wish  and  will,  that  to  the 
balance  of  my  estate  in  the  hands  of  my  executors,  or  the 
survivor  of  them,  shall  be  added  a  certain  bond  which  I 
hold  against  my  son  John,  for  the  sum  of  $500,  to  which 
is  to  be  added  simple  interest,  at  the  rate  of  six  per  cent 
per  annum,  from  the  date  of  said  bond  to  the  final  settle- 
ment of  my  estate ;  and  also  a  certain  note  which  I  hold 
against  my  son  William  K.,  for  $139 ;  also  one  quarter's 
rent  due  on  the  1st  day  of  May,  1853,  for  the  rent  of  my 
house  and  premises  south  side  of  143d  street,  between  11th 
and  12th  avenues,  amounting  to  $37.50 ;  to  both  of  said 
sums  is  to  be  added  simple  interest  at  the  rate  of  six  per 
cent  per  annum  from  their  respective  dates  to  the  final 
settlement  of  my  estate ;  the  above  sums,  with  interest  on 
them,  to  be  added  to  my  estate,  and  set  off  to  my  sons, 
John  and  William  K,  as  part  and  parcel  of  their  respective 
portions  of  my  estate,  as  I  wish  all  my  children  to  share 
and  share  alike.  My  executors,  or  the  survivor  of  them, 
will  thus  distribute  my  estate  equally  to  my  four  sons, 
namely,  John,  William  K.,  James  and  Henry  W.  Dunshee; 
but  if  any  or  either  of  the  above  heirs  refuse  to  comply 
with  the  above  just  and  equal  distribution,  it  is  my  wish 
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and  will  that  the  above  demands  against  them  be  handed 
over  to  them  or  him^  and  sach  balance  in  cash  as  would 
be  coming  to  them  or  him  who  shall  refuse  to  sign  a  full 
satisfaction  or  release  to  m}-  executors,  or  the  survivor  of 
them,  shall  be  paid  over  by  my  executors  to  the  before 
named  benevolent  and  christian  institutions,  in  like  pro- 
portions as  the  JIOOO  is  divided  among  them." 

Letters  testamentary  upon  said  will  were  duly  granted 
by  said  surrogate,  to  the '  executors  and  executrix  named 
therein,  February  21,  1854,  and  are  recorded  in  said  sur- 
rogate's office,  in  liber  11  of  letters  testamentay,  page  386. 

Sophia  V.  Dunshee,  the  widow  and  executrix  of  said 
Samuel  Dunshee,  died  September  17th,  1861,  never  having 
reparried. 

All  the  heirs  at  law  of  Samuel  Dunshee  are  now  living, 
and  of  full  age,  ex<?ept  one  son,  John,  who  died  Septem- 
ber 8,  1867,  leaving  him  surviving,  his  widow,  Catharine 
Dunshee,  and  four  children,  viz.,  Samuel  S.  K,  Spencer 
H.  C,  Eunice  Emma,  wife  of  Horatio  If.  Eraser,  and  Har- 
riet C,  his  only  heirs  at  law. 

The  said  John  Dunshee  also  left  a  will,  which  was  duly 
admitted  to  probate  by  the  surrogate  of  New  York  county, 
January  6,  1868,  and  is  recorded  in  said  surrogate's  office^ 
in  liber  177  of  wills,  page  48,  which  will  is  in  the  words 
and  figures  following,  to  wit : 

<<  In  the  name  of  God,  amen.  I,  John  Dunshee,  of  the 
city  of  New  York,  being  of  sound  and  disposing  mind  and 
memory,  do  hereby  make  and  publish  this  my  last  will  and 
testament. 

1st.  I  direct  my  executors  hereinafter  appointed,  out  of 
my  effects  and  estate,  to  pay  all  my  just  and  honest  debts. 

2d.  I  give  and  bequeath  to  my  beloved  wife  Catherine, 
*  *  *  all  household  stores  and  provisions,  and  the  linen, 
china  and  glass,  together  with  all  moneys  and  bank  notes 
which  may  be  in  my  dwelling-house  at  the  time  of  my 
decease. 
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Sd.  I  also  give  to  my  said  wife  Catherine  the  use  and 
enjoyment  during  her  life,  of  the  household  goods  and 
furniture,  fixtures  and  utensils,  all  plate,  and  the  books, 
paintings  and  prints  of  which  I  shall  die  possessed. 

4th.  And  from  and  after  the  decease  of  my  said  wife,  I 
direct  that  the  said  articles,  or  so  much  as  shall  remain 
thereof,  shall  be  divided  equally  among  my  children,  to 
wit,  equally  according  to  value  among  Samuel  Schuyler 
Euypers  Dunshee,  Spencer  Houghton  Cohen  Dunshee, 
Eunice  Emma  Dunshee,  and  Harriet  Catherine  Dunshee. 

5th.  I  also  give  and  bequeath  unto  my  said  wife  Cathe- 
rine, all,  any  and  every  interest  I  now  have  or  may  acquire 
or  become  possessed  of  in  my  father^s  (Samuel  Dunshee's) 
estate,  together  with  all  and  any  papers  in  relation  to  the 
same  which  may  be  in  my  possession  at  the  time  of  my 
decease,  or  which  may  thereafter  properly  belong  to  me ; 
and  I  charge  my  executors  hereinafter  appointed  to  de- 
mand,  and  if  necessary,  and  not  detrimental  to  the  inter- 
ests of  my  heirs  named  herein,  to  enforce  the  collection  of 
whatever  may  be  due  to  me  from  said  estate,  and  to  dis- 
pose of  the  same  as  herein  directed. 

6th.  And  at  the  decease  of  my  said  wife,  I  direct  that 
said  property,  or  the  amount  collected  thereon,  or  so  much 
thereof  as  shall  be  then  remaining  in  the  possession  or 
under  the  control  of  my  said  wife,  shall  be  divided  equally 
among  my  said  children,  to  wit,  Samuel  Schuyler  Euypers 
Dunshee,  Spencer  Houghton  Cohen  Dunshee,  Eunice 
Emma  Dunshee  and  Harriet  Catherine  Dunshee. 

7th.  I  appoint  the  said  Samuel  Schuyler  Euypers  Dun* 
shee  and  the  said  Spencer  Houghton  Cohen  Dunshee, 
executors  of  this  my  said  will  and  testament 

8th.  I  hereby  revoke  and  annul  any  will  or  wills  hereto- 
fore executed  by  me." 

]^one  of  the  admissions  contained  in  the  above  state- 
ment were  in  anywise  to  affect  either  party,  or  to  be  re- 
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garded  as  made,  except  for  the  purpose  of  this  sobmission 
of  this  controversy. 

The  questions  submitted  to  the  court  upon  this  case, 
were  as  follows : 

1.  Did  the  fee  of  the  premises  pass  under  the  will  of 
Samuel  Dunshee  to  his  executors^-to  his  four  sons  living 
at  the  time  of  his  decease — or  to  his  heirs  at  law,  (which 
latter  would  include  his  granddaughter?) 

2.  If  the  fee  passed  to  the  executors,  have  they  a  good 
and  sufficient  power  of  sale  under  the  will,  so  that  their 
deed  alone  will  vest  a  perfect  title  in  their  grantee ;  and  is 
the  power  of  sale  contained  in  the  will  operative,  upon  the 
facts  as  submitted  ? 

8.  If  the  fee  passed  to  the  sons  or  heirs  of  Samuel  Dun- 
shee, did  the  share,  interest  and  estate  of  John  Dunshee, 
one  of  said  sons  and  heirs  in  said  premises,  pass  under  the 
said  John's  will  to  his  executors,  to  his  widow  Catherine, 
or  to  his  children  therein  named  ? 

George  8.  and  John  J7.  Stittj  for  the  plainti£ 
L  Under  the  will  of  Samuel  Dunshee,  the  executors 
took  all  his  estate,  real  and  personal,  with  a  power  to  dis- 
pose of,  sell  the  same,  and  convert  the  same  into  money. 
1.  The  power  of  sale  is  expressly  given  in  the  second  and 
fourth  clauses.  The  second  clause  is  a  devise  to  the 
executors  of  his  property,  "to  be  disposed  of"  in  a  certain 
way ;  and  by  the  fourth  clause,  after .  his  decease,  if  he 
should  survive  his  wife,  they  are  directed  to  sell  the  real' 
and  personal  estate.  And  in  the  seventh  clause  the  ex- 
ecutors are  directed  to  distribute  the  balance  of  his  estate 
in  their  hands  "  equally  to"  his  four  sons.  The  disposition 
intended  in  the  second  clause  is  not  merely  to  pay  funeral 
expenses  and  his  debts,  but  must  be  construed  to  mean  a 
disposition  or  sale  and  conversion  into  money  to  pay  fune- 
ral expenses,  debts,  to  pay  the  legacies  in  the  fifth  and  sixth 
clauses,  and  distribute  and  divide  the  balance  as  provided 
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in  the  seventh  clanse.  The  fourth  clause  is  a  direction  to 
lease  and  withhold  a  sale  during  his  wife's  widowhood,  if 
she  should  survive  him ;  and  if  he  should  survive  her,  he 
directs  them  to  sell  within  six  months  after  his  death. 
They  are  directed  to  sell  within  that  six  months.  Their 
failure  to  sell  within  six  months  does  not  destroy  their 
power  of  sale.  Their  power  of  sale  is  not  conditioned 
upon  its  being  performed  within  that  six  months.  2.  The 
distribution  provided  in  the  seventh  clause  could  not  be 
made  unless  the  estate  should  be  converted  into  money, 
and  a  balance  adjusted  by  the  addition  to  the  balance  of  the 
bond  held  against  John,  and  the  note  against  William  K 
A  sale  was  necessary  in  order  to  carry  out  the  provisions 
of  the  will.  The  will  of  Samuel  Dunshee  makes  a  clear, 
absolute  devise  of  all  his  property  to  his  executors  in  trust 

(1.)  To  pay  debts.  (2.)  To  pay  one  third  of  the  net 
income  to  the  widow  during  her  widowhood.  (3.)  To  pay 
certain  legacies.  (4)  To  divide  tlie  balance  in  their  hands, 
with  the  addition  thereto  of  the  bond  of  John,  and  the 
note  of  William  K.,  among  his  four  sous,  in  the  way 
marked  out  in  the  seventh  clause.  {Meakinga  v.  GromweUj 
5  N.  Y.  Eep.  136.) 

II.  The  will  of  John  Dunshee  gives  to  his  wife  his  in- 
terest in  his  father's  estate.  The  sixth  clause  is  void, 
because  it  attempts  to  create  a  remainder,  after  giving  his 
wife  the  whole  estate,  and  allowing  her  to  use  and  con- 
sume the  same.  It  expressly  provides  that  what  the  widow 
^hall  leave  of  the  estate  shall  go  to  his  children.  This  is 
void.     (1  Jarman  on  WilUj  332.) 

nL  It  must  therefore  follow :  1.  That  the  executors  of 
Samuel  Dunshee's  will  have  full  power  to  convey  the  land 
in  question ;  or,  2.  If  they  have  not,  his  three  surviving 
sons  and  the  widow  of  John  Dunshee  can  convey  his  prop- 
erty to  the  defendant,  and  thereby  give  him  a  good  and 
valid  title  thereto. 
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Jo9eph  C.  Levij  for  the  defendant 

I.  On  the  death  of  Samuel  Dunshee,  the  fee  vested, 
notwithstanding  the  will,  in  his  heirs  at  law.  1.  The  tes- 
tator obviously  intended  to  pass  the  fee  to  his  executors 
in  trust,  mainly  for  the  benefit  of  the  widow,  during  her 
widowhood  2.  The  only  power  of  sale  contained  in  the 
will  is  a  contingent  one,  dependent  upon  an ,  event  which 
never  happened,  viz.,  ^^in  case  I  survive  her,"  and  limited 
iu  its  exercise  to  a  stated  period  of  time,  viz.,  ^^  within  six 
months  after  my  demise,"  which  has  long  since  passed. 
Even  had  the  power  not  been  contingent,  the  failure  of 
the  executors  to  exercise  it  within  the  period  limited  by 
the  will,  is  fatal,  and  they  cannot  give  a  good  title.  (Rich' 
ardion  v.  Sharpe^  29  Barb.  222.)  3.  No  other  disposition 
of  the  real  estate  is  made.  The  direction  in  the  seventh 
clause  to  distribute  his  estate  to  his  sons,  obviously  refers 
to  personal  property,  the  proceeds  of  sales  of  real  estate. 
4,  The  power  of  sale  thus  being  inefficient  and  inoperative, 
and  no  other  devise  made  of  the  real  estate,  it  passed  to 
the  heirs  at  law. 

IL  It  was  evidently  the  intention  of  John  Dunshee,  in 
his  will,  to  give  his  wife  only  a  life  estate,  and  his  four 
children  therein  named,  a  vested  remainder  in  fee.  1.  This 
hypothesis  is  consistent  with  the  reading  of  every  part  of 
the  will  (a.)  In  the  second  clause  he  gives  her  certain 
specific  personal  property,  (b.)  By  the  third  clause  he 
gives  her  the  use  and  enjoyment  "  during  her  life"  of  cer- 
tain other  specific  personal  property.  (<?.)  The  fourth 
clause  directs  that  upon  her  decease  '^  the  said  articles  or 
so  much  as  shall  remain  thereof  shall  be  divided  equally 
among  my  children,"  by  name.  {cL)  By  the  fifth  clause 
he  gives  her  all  his  interest  in  his  father's  estate,  &c.,  and 
he  charges  his  executors,  if  necessary,  ^^  and  not  detri- 
mental to  the  interests  of  my  heirs  named  herein,  to  enforce 
the  collection  of  whatever  may  be  due  to  me  from  said 
estate,  and  to  dispose  of  the  same  as  herein  directed." 
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(e.)  The  sixth  clause  proceeds :  '^  And  at  the  decease  of 
my  said  wife,  I  direct  that  said  property,  or  the  amount 
collected  thereon,  or  so  much  thereof  as  shall  be  then 
remaining  in  the  possession  or  under  the  control  of  my 
said  wife,  shall  be  divided  equally  among  my  said  children," 
by  name.  (/.)  The  mind  of  the  testator  was  evidently 
bent  upon  the  ultimate  possession  by  his  children  of  his 
whole  estate.  If  he  had  intended  to  give  the  whole  to  his 
wife,  he  would  not  have  been  so  solicitous  about  the  equal 
division  among  his  children  by  name;  and  he  negatively 
forbids  the  enforcing  of  the  collection  of  the  very  property 
in  question,  left  in  the.  first  instance  to  the  wife,  if  the 
siune  should  be  ^^  detrimental  to  the  interests  of  my  heirs 
named  herein,"  showing  that  the  interests  of  his  wife  were 
subordinate  in  his  mind  to  those  of  his  children.  2.  This 
intention  is  further  manifest  from  the  similarity  of  the  fifth 
and  sixth  clauses  (which  afiect  the  real  estate)  to  the 
second,  third  and  fourth  clauses  (which  relate  only  to  per- 
sonal property.)  The  fifth  clause  is  obviously  intended  to 
be  uniform  with  the  third,  and  it  is  so,  lacking  only  the 
important  words,  "the  use  and  enjoyment  during  her  life." 
The  court  may,  and  will  supply  these  words  in  the  second 
line  of  the  fifth  clause,  which  would  thereby  fix  the  extent 
and  duration  of  the  wife's  interest  in  the  real  estate  as  the 
same  words  in  the  third  clause  do  in  the  personal  property. 
3.  This  intention  is  still  further  manifest  by  the  distinc- 
tion in  the  will  between  perishable  and  imperishable  prop- 
erty, (a.)  The  wife  is  not  to  have  the  absolute  disposal 
of  even  all  the  personal  property.  (6.)  The  second  clause 
gives  her  all  the  perishable  personal  property,  (c.)  Then 
comes  a  distinct  clause  giving  her  only  "the  use  and 
enjoyment  during  her  life"  of  all  the  imperishable  per- 
sonal property,  (i.)  The  words  "  or  so  much  as  shall  re- 
main thereof,"  in  the  fourth  clause,  obviously  refer  only 
to  the  perishable  property  bequeathed  in  the  second  clause. 
(e.)  The  same  distinction  is  intended  to  be  made  in  the 
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sixth  clause.  4.  It  is  a  rule  in  the  construction  of  wills^ 
pai^icularly  of  those  inartificially  and  obscurely  drawn,  to 
advert,  in  order  to  discover  the  intention  of  the  testator,  to 
his  situation  at  the  time  of  making  the  will,  as  to  the  num- 
ber of  his  children,  the  different  kinds  of  property  of  which 
he  was  seised,  kc,  (6  Gruue's  Dig.  158.)  Applying  this 
rule  to  the  case  in  point,  what  do  we  find  ?  Taking  John 
Dunshee's  will  by  itself,  it  certainly  does  not  look  like  an 
intended  will  of  real  estate.  (1.)  The  word  devise  is  not 
used.  (2.)  The  fifth  and  sixth  clauses  would  read  equally 
well  for  a  bequest  exclusively  -  of  personal  property. 
Taking  the  dates,*and  reading  the  two  wills  together,  it  is 
evident  that  John  Dunshee,  in  his  own  will,  did  not  have 
real  estate  in  his  mind.  Prima  faeie^  his  father  had  pro- 
vided for  an  equitable  conversion  of  all  his  real  into  per- 
sonal estate,  and  a  division  of  the  proceeds  among  his 
sons.  This  division  was  to  be  made  on  the  mother's  death. 
She  had  died  but  a  few  years  previous,  and  the  real  estate 
was  wholly  or  partly  unsold*  If  he  had  meant  real  estate, 
he  would  not  have  spoken  of  ^^  enforcing  the  collection  of 
whatever  might  be  due  to  him,"  or  have  referred  to  such 
estate  as  "the  amount  collected  thereon,  or  so  much 
thereof  as  shall  be  then  remaining."  These  last  words 
refer  only  to  money — to  the  proceeds  of  sales  of  his  father's 
land — ^not  to  the  land  itself  {Ljfnes  v.  TowuBend^  33  N.  T. 
Bep.  558.)  5.  An  intent  to  exclude  the  heir  must  be  clear 
and  manifest  And  that  intent  must  be  collected  from 
the  words  used,  and  not  from  coi^ecture.  It  is  the  policy 
of  the  law,  (after  providing  for  the  widow's  dower,)  as 
to  the  bulk  of  the  estate,  and  as  between  the  widow  and 
the  children  or  heirs,  to  favor  the  latter.  They  should 
not  be  excluded  from  their  father's  estate  unless  the  intent 
so  to  exclude  them  is  clear  and  beyond  doubt.  The  pro- 
visions of  the  Bevised  Statutes  declaring  the  rights  of 
after-boru  unprovided  issue  are  an  instance  of  this.  {See 
WUUb,  141;  3  T.  E.  83;  2  Bo%.  ^  P.  247;  6  Ahb.  Dig. 
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"  Willy*  Doe  V.  Dring,  2  Mau.  ^  S.  448 ;  Doev.  Wilkin^ 
son,  2D.  ^K  209 ;  33  N.  T.  Bep.  558,  supra,  and  ^e$ 
there  cited.) 

m.  But  apart  from  the  question  of  intent,  the  will 
itself  follows  the  principles  herein  enunciated.  1.  There 
is  no  particular  ambiguity;  it  agrees  in  all  its  parts. 
2.  The  sixth  clause  should  be  read :  '^  And  at  the  decease 
of  my  said  wife,  I  direct  that  said  property  *  *  *  shall  be 
divided  equally,"  &c.,  leaving  out  the  intermediate  words, 
which  obviously  refer  only  to  perishable  or  personal  prop- 
erty. (Pond  V.  Berghy  10  Paige,  140.)  3.  A  devise  to  a 
person  in  language  which  would  ordinarily  convey  the 
whole  estate,  and  a  subsequent  provision  that  upon  a  con- 
tingent event  the  estate  thus  given  shall  go  to  another 
person,  are  not  repugnant  The  latter  clause  controls  the 
former,  and  |he  general  words  of  conveyance  are  to  be 
understood  in  a  qualified  and  not  in  an  absolute  sense. 
{Hatfield  v.  Sneden,  42  Barb.  615.  See  Jarman*s  Bule$f  5y  &, 
10,  19,  21,  caed  in  1  Bedfield,  424.) 

TV.  Judgment  should  be  rendered  that  the  fee  vested, 
on  the  death  of  Samuel  Dunshee,  in  his  heirs  at  law;  and 
that  the  children  of  John  Dunshee  have  a  vested  remain* 
der  in  fee,  subject  to  their  mother's  life  estate. 

By  the  Court,  Sutherland,  J.  ISTotwithstanding  the  d^ 
vise  and  bequest  in  words,  by  the  second  clause  of  the 
will  of  Samuel  Dunshee,  to  his  executors  and  exeeotriz, 
of  all  his  estate,  real  and  personal,  his  real  estate  on  his 
death  vested  in  his  four  sons,  John,  William  E.,  James 
and  Henry  W.,  subject  to  the  gift  by  the  third  clause  to 
his  wife  of  one-third  of  the  income  of  his  estate  daring  her 
widowhood,  and  which  gift  as  to  his  real  estate  was,  in 
substance  and  effect,  a  devise  of  one*third  of  his  real  estate 
to  her  during  her  widowhood.  The  power  of  sale  given 
to  the  executors  by  the  fourth  clause  of  the  will  most  be 
viewed  as  a  power  in  trust  merely. 
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It  is  not  only  contingent  upon  the  event  of  the  testator 
sunriving  his  wife,  (which  he  did  not,)  but  its  exercise  is 
also  limited  expressly  to  six  months  after  the  decease  of 
the  testator. 

Had  the  testator  survived  his  wife,  his  executors  having 
failed  to  exercise  the  power  of  sale  within  the  time  lim- 
ited by  the  testator,  I  do  not  see  how  they  could  effect- 
ively exercise  it  after  that  period.  {See  Riehardeon  v. 
Shoarpe,  29  Barb.  222.) 

On  the  facts  stated,  I  am  of  the  opinion  that  the  execu- 
tors of  Samuel  Dunshee  cannot  give. or  convey  a  good  or 
perfect  title  to  the  premises  in  question. 

I  think  that  under  the  will  of  John  Dunshee,  his  widow 
took  a  life  ^estate,  and  his  children  named  in  the  will  a 
vested  remainder  in  fee  in  all  the  real  estate  of  which  he 
died  seised,  including,  of  course,  the  real  estate,  or  the 
estate  or  interest  in  the  real  estate,  which  he  took  and  had 
as  heir  at  law  of  his  father,  Samuel,  or  under  or  by  his 
will. 

There  should  be  judgment  on  the  fiEU^ts  submitted, 
according  to  the  foregoing  views. 

[Nbw  Tork  Qbhbbal  Tesx,  April  4,  1870.  Ingraham^  Cardom  and  Staktr- 
kmdf  JnstioeB.] 


•  •• 


In  thb  Matter  of  proving  the  last  will  and  testament  of 

Frederick  Diez. 

An  exemplified  or  authenticated  cc^y  of  a  will  can  be  prored  in  the  Supreme 
Court  only  when  the  original  will  \b  in  the  possession  of  a  foreign  "  court  or 
tribunal."  A  notary  public  is  neither  a  court  or  a  tribunal  of  justice, 
according  either  to  the  common  or  the  civil  law. 

If  there  is  anything  in  the  law  of  a  foreign  country  which  confers  upon  a 
notary  any  such  power  or  position  as  would  bring  his  office  within  the 
definition  of  a  court  or  a  tribunal  of  justice,  it  should  be  proven  as  a  &ct 
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THIS  was  an  application,  under  the  provisions  of  the 
Revised  Statates,  for  a  commission  to  prove  an  exem- 
plified or  authenticated  copy  of  a  will  execated  according 
to  the  laws  of  this  State,  the  original  will  being  alleged  to 
be  in  the  possession  of  a  notary  pablic  in  the  kingdom  of 
Bavaria. 

The  court,  at  special  term,  denied  the  application,  and 
the  applicant  appealed. 

By  the  Courts  Cabdozo,  J.  It  is  unnecessary,  and  there- 
fore improper,  to  express  any  opinion  upon  the  construc- 
tion or  effect  of  the  paper  before  us,  becanse  it  is  plain 
that  upon  the  evidence  presented  it  cannot  be  proved  here. 

The  statute  {Stat,  at  Large^  p.  68,  §  63,  Edm.  ed.)  only 
allows  an  exemplified  or  authenticated  copy  to  be  proven 
when  the  original  will  is  in  the  possession  of  a  foreign 
*^  court  or  tribunal  of  justice.'*  It  cannot  be  pretended 
that  a  notary  public  is  either  a  court  or  a  tribunal  of  jus- 
tice, according  either  to  the  common  or  the  civil  law ;  and 
if,  as  the  counsel  for  the  appellant,  seemed  to  suppose,  there 
is,  which  we  think  is  not  the  case,  anything  in  the  law  of 
Bavaria  which  confers  upon  a  notary  any  such  power  or 
position  as  woald  bring  his  ofiice  within  the  definition  of 
a  court  or  a  tribunal  of  justice,  there  is  no  evidence  before 
us  to  show  it,  and  it  should  have  been  proven  as  a  fact  on 
the  part  of  the  appellant 

The  order  below  must,  therefore,  be  affirmed  with 
costs. 

[Nkw  Tobk  Gbubbal  Tiex,  April  4, 1870.  .fiymAMi,  SMiHmd  and  Oar- 
doaOf  Jofltices.] 
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rhe  defendants,  who  were  bankers,  after  having  had  notice  that  certain  U.  S. 
government  notes  had  been  stolen  from  the  plaintiff,  purchased  the  same, 
before  they  were  dae,  in  the  ordinary  course  of  bosiness,  paying  fuU  value 
therefor,  without  recognizing  them  as  being  the  same  notes  which  had  been 
stolen,  having  forgotten  the  notice  of  the  theft  and  the  description  of  the 
notes  which  liad  been  furnished  them.  Held  that  it  was  a  question  for  the 
jury  to  decide,  whether  the  defendants  purchased  the  notes  bonaftde, 

HJeldi  ttUot  that  under  these  circumstances,  the  defendants  were  not  entitled  to 
have  a  verdict  directed  in  their  favor;  but  that  the  court,  in  charging  the  jury 
that  *'  the  defendants,  once  having  had  notice,  were  bound  by  it,  although 
the  notice  might  have  been  forgotten ;  and  that  they  could  not,  under  tlie 
circumstances  of  the  case,  be  purchasers  in  good  f^ith,  although"  &c, 
charged  too  broadly. 

In  such  a  case,  it  is  necessary  to  prove  more  than  negligence  in  taking  the 
paper.  Fraud — mote  Jldu — ^must  be  shown.  The  circumstance  of  the  pur- 
chaser forgetting,  or  omitting  to  look  for,  the  notice  of  the  theft,  is  no  evi- 
dence QinuHaJIdM. 

The  case  of  QUI  v.  OuhiU  (8  B.  %  0,  466)  overruled. 

MOTION  for  a  new  trial,  ujj^on  exceptions  ordered  to  be 
heard  in  the  first  instance  at  a  general  term,  after  a  ver- 
dict for  the  plaintift'  for  the  value  of  two  stolen  7.30  U.  8. 
notes  of  $100  each,  purchased  bj  the  defendants,  bankers  in 
Syracuse.  The  notes  were  stolen  at  McQrawville,  Cortland 
county,  on  the  night  of  January.!,  1867.  Handbills  were 
immediately  circulated,  and  advertisements  published,  de- 
scribing these  notes,  among  others  lost  at  the  same  time, 
by  the  denomination,  kind,  date  of  issue  and  numbers. 
On  the  9th  of  February,  the  plaintiff  saw  one  of  the  de- 
fendants, told  him  of  the  robbery,  and  gave  him  a  copy  of 
the  ^handbill.  The  evidence  tends  to  show  that  the  de- 
fendants examined  the  handbill  carefully,  and  that  after 
such  examination,  and  on  or  about  the  14th  of  February, 
they  purchased  one  of  these  $100  notes.  In  March  their 
attention  was  called  to  the  fact  that  they  had  bought  one 
of  these  notes,  and  afterwards  and  about  August  14,  1867, 
they  bought  the  other.  Both  notes  were  sold  or  converted 
by  the  defendants  soon  after  they  were  bought.  The  evi- 
VoL.  LVL  38 
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dence  of  the  defendants  shows  that  they  bought  them 
before  they  were  due,  in  the  ordinary  course  of  business, 
and  paid  full  value  for  them ;  also  that  they  had  no  intima- 
tion, knowledge  or  suspicion  at  the  time  of  the  purchases 
that  these  bonds  were  a  portion  of  those  stolen  from  Lord. 
The  defendants  requested  the  court  to  direct  a  verdict  for 
the  defendants,  and  excepted  to  the  refusal  so  to  do. 

The  court  charged  the  jury  that  the  defendants  once 
having  had  notice,  were  bound  by  it,  although  forgotten, 
and  that  such  notice  destroyed  the  defendants'  claim  to 
be  purchasers  in  good  faith;  to  which  the  defendants 
excepted. 

Shankland  ^  Shanklandy  for  the  plaintiff. 

Sedgwick^  Andrews  ^  Kennedy ^  for  the  defendants. 

By  the  Gourt^  Boardman,  J.  The  rule  is  conceded,  that 
if  a  negotiable  note,  transferrable  by  delivery,  be  stolen 
and  afterwards  be  negotiated  to  one  having  no  knowledge 
of  the  fact,  for  value,  in  the  usual  course  of  business,  and 
before  the  note  is  due,  the  purchaser  acquires  a  valid  title. 
(2  Pars,  on  Notes^  255,  and  cases  cited,)  The  verdict  of  the 
jury  has  determined  that  the  defendants  had  had  notice 
that  these  notes  were  stolen,  and  that  they  bought  them 
after  receiving  such  notice.  That  the  defendants  paid  the 
market  value  for  the  notes,  and  that  they  bought  them  in 
the  usual  course  of  business  and  before  due,  is  not  contro- 
verted. It  is  also  proved,  and  not  contradicted,  that  the  de- 
fendants, at  the  time  when  the  purchase  was  made,  had  no 
knowledge  or  suspicion  that  these  bonds  had  been  stolen, 
nor  any  intimation  of  any  question  about  the  seller's  title. 
In  other  words,  they  had  forgotten  the  notice  the  plaintiff 
had  given  them,  and  did  not  recognize  these  notes,  although 
they  had  a  perfect  description  of  them. 

Under  these  circumstances,  the  defendants  asked  that 
a  verdict  might  be  directed  in  their  favor.    Upon  well 
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establiBhed  principles  of  law  that  could  not  be  done.  It 
was  a  question  for  the  jury  to  decide,  whether  the  defend- 
ants had  purchased  these  notes  bona  fide.  The  doctrine 
laid  down  in  GUll  v.  Cubitt  (3  B,  ^  0.  466)  was  contrary  to 
the  law  in  England,  as  declared  prior  to  that  time.  (Pea- 
cock V.  Rhodes^  Douylass,  633.  MUler  v.  Bace^  1  Burr.  452. 
Lawaon  v.  Weston,  4  J?«p.  56.)  It  has  since  been  repeatedly 
overruled,  both  in  England  and  America.  (Backhouse  v. 
Harrison^  5  B,  ^  Ad.  1098.  Ooodman  v.  Harvey ^  4  Ad.  ^ 
El.  870.  Raphael  v.  Bank  of  England,  17  C.  B.  161.  84 
Eng.  Com.  Law,  160.  Magee  v.  Badger,  34  N.  T.  Rep.  247. 
Belmont  Bank  v.  Hoge,  35  id,  65.)  It  is  now  held  that  ^'  the 
rights  of  the  holder  are  to  be  determined  by  the  simple 
test  of  honesty  and  good  faith,  and  not  by  any  speculative 
issue  as  to  his  diligence  or  negligence."  (Magee  v.  Badger^ 
supra.)  He  is  not  bound  to  be  on  the  alert ;  he  does  not 
owe  the  duty  of  active  inquiry  to  avert  the  imputation  of 
bad  faith.  (Id.)  In  the  case  of  Raphael  v.  Bank  of  Eng- 
land, (supra,)  quite  like  the  otie  under  consideration,  it  was 
held  that  the  circumstance  of  the  banker  forgetting  or 
omitting  to  look  for  the  notice  was  no  evidence  of  mala 
fides.  The  judge  submitted  certain  questions  to  the  jury,  • 
which  were  answered,  as  follows :  The  bankers  did  give 
value  for  the  note ;  they  had  notice  of  the  robbery ;  they 
had  no  knowledge  of  the  loss  at  the  time  they  took  the 
note,  but  they  had  the  means  of  knowledge  if  they  had 
properly  taken  care  of  it,  and  they  took  the  note  bona  fide. 
Thereupon  a  verdict  was  ordered  for  the  plaintiff^  for  the 
value  of  the  note.  A  motion  for  a  new  trial  was  denied. 
The  remarks  of  Jervis,  Ch.  J.,  and  Crowder,  J.,  (pp.  166, 
167,)  are  very  appropriate  to  this  case.  (2  Pars,  on  NoteSy 
272,  274,  and  notes.)  It  is  necessary  to  prove  more  than 
negligence  in  taking  th^  paper.  Fraud — mala  fides — must 
be  shown.  (1  Pars,  on  Notes,  258.)  It  was  therefore  a 
proper  question  to  be  answered  by  the  jury,  whether,  upon 
the  evidence,  the  defendants  b^'d  f^cted  mala  fideSy  m  the 
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purchase  of  these  notes.  Upon  that  subject  there  was 
evidence  of  the  notice  on  the  one  hand,  and  the  forgetful- 
ness  and  ignorance  of  its  contents,  and  of  the  facts,  upon 
the  day  of  sale,  as  sworn  to  by  the  defendants.  Many  other 
facts  in  proof  were  proper  to  be  considered,  as  bearing 
upon  this  main  point.  But  the  defendants  did  not  ask 
that  this  question  should  be  submitted  to  the  jury,  and 
have  therefore  no  exception  in  this  respect  which  will 
avail  them  upon  this  motion. 

The  court,  however,  charged  the  jury  that  "the  defend- 
ants once  having  had  notice,  are  bound  by  it,  although  the 
notice  may  have  been  forgotten,  and  they  cannot,  under 
the  circumstances  of  the  case,  be  purchasers  in  good  faith, 
although,"  &c.;  and  to  this  charge  the  defendants  excepted. 
The  receiving  of  the  notice  before  the  purchase  of  the 
bonds,  being  admitted  by  the  defendants,  this  charge  was 
in  substance  a  direction  to  the  jury  to  find  a  verdict  for 
the  plaintiff  for  the  value  of  the  notes  and  interest 

K  the  rule  is  well  founded,  that  notice  once  given  is 
good  for  ever — that  knowledge  acquired  when  notice  is 
given,  is  conclusive  evidence  of  knowledge  possessed  when 
« the  notes  were  bought — ^then  this  charge  is  correct  But 
if  the  bona  fides  of  the  defendants  must  be  judged  of  from 
their  acts,  purposes  and  knowledge  as  they  existed  upon 
the  day  of  the  purchase,  then  the  notice  served  is  only 
prima  facie  or  presumptive  evidence  of  malafidesj  and  may 
be  rebutted  by  proof  that  the  notice  was  lost,  or  its  exist- 
ence and  contents  forgotten.  The  sufficiency  and  reason- 
ableness* of  the  explanation  must  then  be  submitted  to  the 
jury  in  connection  with  the  other  facts  in  the  case,  e.  g.  the 
length  of  time  since  the  notice  was  given,  and  its  particu- 
larity ;  the  character  of  the  stolen  property ;  the  rarity  or 
frequency  of  the  defendants'  dealings  in  such  property; 
the  ease  or  difficulty  of  identifying  it ;  the  degree  of  watch- 
fulness and  amount  of  labor  that  would  be  required  to 
discover  it,  &c.    In  the  case  of  bank  bills  it  is  easy  to  see 
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how  descriptions  of  lost  bills  might  become  so  numerous 
as  to  prohibit  the  receiving  and  paying  out  of  money  under 
such  a  rule,  except  at  the  peril  of  the  bank.  Indeed  the 
government,  in  like  cases,  has  refused  to  recognize  notices 
of  loss  of  U.  S.  bonds  or  notes,  but  pays  to  the  holder 
without  inquiry  as  to  his  title.  It  is  essential  that  this  be 
so,  or  such  bonds  and  noties  would  soon  cease  to  circulate 
freely. 

The  case  of  Raphael  v.  Bank  of  England  {supra)  is  directly 
in  point,  and  sustains  fully  the  latter  view.  It  holds  that 
forgetting  or  omitting  to  look  at  the  notice  at  the  time  of 
the  purchase  is  not  evidence  of  mala  fides,  but  is  evidence 
of  negligence ;  that  the  question  of  good  faith  was  for  the 
jury ;  that  the  plaintilf  having  shown  that  he  bought  the 
note  for  value,  in  the  ordinary  course  of  business,  and 
without  present  knowledge  of  the  robbery,  the  burden  of 
proof  was  thrown  upon  the  other  party  to.  establish  the 
mala  fides  of  the  purchaser ;  that  knowledge  of  the  robbery, 
at  the  date  of  the  purchase,  was  essential  to  bad  faith. 

The  only  serious  question  in  that  case  arose  from  the 
fact  of  a  notice  of  the  robbery  having  been  given  before 
the  purchase.  The  courts  decide  that  such  notice  is  not 
conclusive.  The  courts  of  our  State  in  deciding  who  are 
bona  fide  holders,  and  what  is  evidence  of  bona  fides,  cite  as 
authority  that  case.  {Magee  v.  Badger,  and  Belmont  Bank 
V.  Hodge,  supra.)  That  would  seem  to  be  such  a  recogni- 
tion of  the  principles  therein  enunciated  as  to  establish 
their  authority  with  us.  If  it  be  so,  then  I  am  reluctantly 
compelled,  in  opposition  to  my  first  impressions,  to  hold 
that  the  court  erred  in  charging  too  broadly  as  to  the  effect 
and  consequences  of  a  notice  once  given,  upon  the  subse- 
quent conduct  and  position  of  the  party  notified. 

For  that  reason  the  motion  for  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 

[Bboomb  Gbkbbal  Tbbm,  May  10,  1870.  Bdkom,  Mwrray,  Farkir  and 
Botrdman,  Justices.^ 
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A  penoDal  demand  of  the  amount  assessed  npon  a  premium  note  giren  to  a 

matual  insurance  company  must  be  made,  before  an  action  can  be  brought 

against  the  maker. 
The  cause  of  action  accrues  when  the  right  to  prosecute  the  acUon  begins. 

And  if  an  action  is  commenced  within  six  years  from  the  time  of  the  demand, 

it  is  not  barred  by  the  statute  of  lunitations. 
Upon  a  recovery  on  a  premium  note,  for  the  non-payment  of  assessments,  the 

plaintiff  is  entitled  to  interest  fh>m  the  time  when  the  assessments  became 

payable. 

THIS  is  an  action  by  the  receiver  of  an  insolvent  insur- 
ance company,  against  the  defendant,  npon  a  preminm 
note  for  $350.  It  is  conceded  that  the  note  was  duly  and 
properly  assessed  under  the  law,  for  the  full  amount,  in 
June,  1860 ;  that  proper  notice  of  assessment  was  duly 
published ;  and  that  the  amount  of  said  note  became  pay- 
able on  the  22d  day  of  August,  1860^  by  virtue  of  such 
assessment  and  notice.  It  is  also  admitted  that  the  demand 
of  payment  by  the  plaintiff  was  made  uponthe  defendant 
personally  on  the  11th  of  September,  1867. 

Under  these  facts  an  answer  of  the  statute  of  limitations 
was  held  to  be  no  bar  to  the  action,  and  interest  from 
August  22, 1860,  was  allowed  the  plaintiff  upon  the  amount 
of  the  note.  The  defendant  excepted  to  each  conclusion. 
Judgment  was  entered  for  the  plamtiff,  and  the  defendant 
appealed. 

H.  H.  Harrmgtan,  for  the  appellant. 

ft 
H,  R,  Mygatty  for  the  respondent. 

By  the  Courts  Boardman,  J.  A  personal  demand  of  the 
amount  assessed  must  be  made,  before  an  action  can  be 
brought  against  the  maker  of  such  notes.  {Law9  of  1853, 
909,  §  13.)  The  cause  of  action  accrues  when  the  right  to 
prosecute  the  action  begins.     Such  is  a  literal  reading  of 
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the  statute.  As  the  right  of  action  upon  these  notes  is 
regulated  by  statute^  such  statute  must  be  complied  with. 

The  courts^  so  far  as  any  opinion  has  been  intimated, 
have  sustained  this  construction.  In  SandSy  receiver^  v. 
Sandersj  (26  N.  Y.  Rep.  239,)  Emott,  J.,  page  249,  says : 
"  No  action  can  be  brought  upon  such  an  assessment  until 
after  the  expiration  of  thirty  days  from  such  publication, 
nor  until  personal  demand  has  been  made  for  payment." 
"All  the  requisites  of  the  statute  must  be  complied  with 
before  the  makers  of  premium  notes  can  be  compelled  to 
pay  assessments  upon  them;"  and  at  page  250,  "a  per- 
sonal demand  is  required  by  the  statute,  in  addition  to  the 
notice  of  publication."  To  the  same  effect  is  Devendorfy 
reeeweTy  v.  Beardslej/j  (23  Barb,  656,  663.)  "  Such  a  note  is 
payable  on  demand."  80  too  in  Sowland,  receiver ^  v.  Cut/- 
kendally  (40  id.  320,)  Allen,  J.,  says :  "  Before  a  cause  of 
action  could  accrue  upon  the  note,  notice  of  assessment  was 
required  to  be  given,  and  demand  of  payment  made.  The 
note  was  only  payable  upon  actual  demand  after"  notice 
of  assessment,  &c.  Again  :  "  Had  the  plaintiff  brought 
suit  before  personal  demand  of  the  defendant,  he  would 
have  failed."  (See  also  Sands,  receiver ,  v.  St.  John,  36 
Barh.  628,  634.)  The  statute  of  limitations  was  not  there- 
fore a  bar  to  this  action. 

The  objection  to  the  allowance  of  iaterest  from  the  22d 
of  August,  1860,  when  the  assessment  became  payable,  is 
overthrown  by  Hyatt,  receiver,  v.  Wait,  (37  Barh,  29,  43,) 
where  the  same  question  is  considered  and  decided  against 
the  defendant.  It  is  understood  that  this  court  has  fol- 
lowed that  decision  in  Sands;  receiver,  r.  JDunlop,  not 
reported. 

Two  cases  {Bangs,  receiver,  v.  Mcintosh,  23  Barb,  591, 
and  Bangs,  receiver,  v.  Baily,  37  id.  630)  are  cited  in  ap- 
parent if  not  real  hostility  to  this  doctrine.  But  in  both 
cases  the  assessment  was  less  than  the  whole  amount  of 
the  notes  in  suit.    In  those  cases  the  court  held  that  the 
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recovery  could  not  exceed  the  amount  of  the  note,  and 
that  the  remainder  of  the  recovery,  after  deducting  the 
asssessment,  was  money  in  the  hands  of  the  receiver  in 
security  for  future  assessments.  In  the  last  case  Davis,  J., 
says,  page  634 :  "  The  company  is  authorized  to  sue  for 
any  assessment^  and  it  is  clear  in  such  a  suit  interest  would 
be  recoverable  on  the  assessment  from  the  time  it  fell  due." 
The  present  action  is  of  that  precise  character.  Without 
questioning  these  two  cases,  I  think  they  may  be  distin- 
guished from  the  one  under  consideration. 

If  my  conclusions  are  correct,  this  judgment  should  be 
affirmed  with  costs. 

[Bboomb  Gbnbral  Tbrm,  Maj^  10,    1870.    Baleom,  Murray,  Farker  and 
Boardnumf  Justices.] 
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Smith  and  others. 

£.  S.  being  seised  of  certain  premises  in  fee,  conveyed  the  same,  bj  deed,  to  B. 
foroTer,  tM  trutt  to  receive  the  rents  and  profits  and  appropriate  the  same  for 
the  sole  use  and  benefit  of  L.  S.,  the  grantor's  wife,  according  to  her  direc- 
tions, and  after  her  death,  in  case  the  grantor  should  sunriTe  her,  to  convey 
the  premises  to  L.  S.'s  heirs ;  but  in  case  no  children  or  descendants  should 
survive  her,  that  then  the  remainder  of  tlie  estate  granted  should,  after  her 
death,  be  conveyed  to  the  grantor,  if  living.  And  in  further  trust  that  when- 
ever the  wife  should,  separate  and  apart  from  her  husband,  desire  a  sale  or 
mortgage  of  the  premises,  or  any  part  thereof,  the  gi-antee  should  sell  or  mort- 
gage such  part  or  portion,  and  pay  over  the  proceeds  to  the  wife,  or  reinvest 
the  same  according  to  her  directions,  given  separate  and  apart  from  her  hofr- 
band.  Subsequently  L.  S.  joined  with  £.  S.  her  husband,  in  a  mortgage  of 
said  premises  to  the  plaintiff^,  to  secure  the  payment  of  a  precedent  debt  of 
E.  8.  to  them,  for  which  L.  S.  was  not  liable.  In  an  action,  brought  after 
the  death  of  £.  S.,  to  forolose  the  mortgage : 
Seld  1.  That  the  trust  declared  in  the  deed  was  a  valid  trust 
2.  That  the  power  to  sell  or  mortgage  was  also  valid ;  notwithstanding  the  pro- 
visions of  the  68d  and  65th  sections  of  the  statute  concerning  uses  and  trusts, 
which  prohibit  the  alienation  of  the  interest  of  any  person  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands. 
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8.  That  the  plaintifis  got  no  legal  estate  or  interest  under  the  power,  inasmuch 
as  there  had  heen  no  attempt  to  execute  the  power. 

4.  That  even  if  the  interest  of  L.  8.  in  the  execution  of  the  trust  power  was 
assignahle,  the  mortgage  did  not  operate  as  an  assignment  of  it,  either  at  law 
or  in  equity. 

5.  That  the  mortgage  executed  by  L.  S.  in  conjunction  with  her  husband,  did 
not  satisfy  the  condition  of  the  power  that  the  wish  for  a  sale  or  mortgage 
of  the  property  should  be  expressed  by  her  "  separate  and  apart  from  her 
husband,"  and  that  the  proceeds  should  be  reinvested  according  to  her  direc- 
tions to  be  given  in  the  same  manner. 

6.  That  the  power  contemplated  that  the  money  to  be  raised  by  a  mortgage  of 
the  premises  should  be  paid  over  to  L.  S.  or  to  be  reinvested  as  she  should 
direct.  That  the  obvious  intention  of  the  grantor  of  the  power  was  to  secure 
the  benefit  of  any  execution  of  it  to  L.  8.  separate  and  apart  from  B.  8. ;  and 
that  the  power  did  not  authorize  the  giving  of  a  mortgage  to^secui-e  the  pay- 
ment of  the  husband's  debt. 

/.  That  the  plaintiflb  could  not  claim  to  be  in  any  better  position,  in  a  court  of 
equity,  than  they  would  be  if  there  had  been  an  attempt  to  execute  the 
power,  and  the  execution  had  been  defective  for  want  of  some  formality. 

8.  That  L.  8.  being  a  mere  surety,  a  court  of  equity  would  not  remedy,  as 
against  her,  at  the  instance*  of  her  husband's  creditors,  a  defective  execution 
of  a  power  in  which  she  was  solely  interested.  And  that,  so  for  as  L.  S.'s  in- 
terest under  the  trust  power  was  concerned,  and  as  against  the  trustee  and 
grantee  of  the  power,  the  plaintiff  had  no  title  to  relief. 

9.  That  whether,  by  the  deed  of  trust,  the  trustee  would  be  entitled  to  hold 
the  estate  absolutely,  after  the  termination  of  the  deed  of  trust,  or  not,  the 
grantor  pould  not  make  a  valid  mortgage  of  the  right  remaining  in  him,  if  any 
there  was,  while  the  trust  continued,  even  though  the  trustee  had  reconveyed. 

10.  That  as  the  mortgagees  got  no  other  estate  or  interest  in  the  land  by  virtue 
of  the  mortgage,  that  instrument  could  not  be  operative  simply  to  transfer 
L.  8.'s  inchoate  right  of  dower,  which,  being  a  mere  possibility,  was  inca- 
pable of  being  transferred  or  released,  except  to  one  who  already  had,  or, 
by  the  .same  instrument,  got,  an  independent  interest  in  the  estate. 

APPEAL  by  the  plaintiff  from  an  order  made  at  a  spe- 
cial term,  dismissing  the  complaint.  The  action  was 
brought  for  the  foreclosure  of  a  mortgage  executed  by 
Emory  W.  Smith  and  the  defendant  Louisa  C.  Smith,  his 
wife,  to  the  plaintiffs,  on  the  16th  of  February,  1857,  to 
secure  the  payment  of  $2335.14,  which  mortgage  was  upon 
certain  lands  in  Erie  county,  and  was  recorded  in  the 
clerk>  office  of  that  county. 
The  action  was  tried  at  a  special  term,  before  Justice 
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Talcott,  without  a  jury,  by  whom  the  following  facts  were 
found,  viz :  On  the  19th  day  of  November,  1850,  Emory 
W.  Smith  being  seised  in  fee  of  certain  premises  in  the 
city  of  Buffalo,  described  in  the  complaint,  by  deed  duly 
executed,  conveyed  the  same  to  Philander  Bennett,  to  hold 
the  same  to  the  said  Bennett  forever,  in  trust  for  the  pur- 
poses therein  specified,  and  with  power  to  sell  or  mortgage 
the  same,  which  deed  was  duly  recorded  in  the  office  of 
the  clerk  of  Erie  county,  in  liber  118,  at  page  34  of  deeds, 
January  13th,  1851.  On  the  16th  of  February,  1857,  the 
said  Emory  W.  Smith  and  Louisa  C,  his  wife,  named  in 
the  said  deed  to  Bennett,  executed  a  mortgage  of  the  same 
premises  to  the  plaintiffs  to  secure  a  precedent  debt  to  the 
amount  of  $2335.14,  due  from  the  said  Emoiy  W.  Smith 
to  the  plaintiffs.  The  said  Emory  Smith  died  after  the 
execution  of  the  said  mortgage,  and  before  the  commence- 
ment of  this  suit,  leaving  him  surviving  the  said  Louisa  C. 
Smith,  his  widow,  and  Sylvester  T.  Smith,  Albert  G.  Smith 
and  Charles  Smith,  his  heirs  at  law.  Before  the  com- 
mencement of  this  suit  the  said  Philander  Bennett  died, 
und  the  defendant  Reuben  C.  Sage  was  substituted  in 
his  place,  by  order  of  the  Supreme  Court,  as  trustee  under 
the  said  deed. 

The  plaintiffs  requested  thfe  court  to  find  as  a  matter  of 
law,  that  after  the  execution  of  the  trust  deed  to  Bennett 
there  was  in  Emory  W.  Smith  an  interest  in  the  remain- 
der, which  was  subject  to  the  mortgage  In  suit.  The  court 
refused  so  to  find  or  decide,  and  the  plaintifiPs'  counsel 
excepted. 

The  plaintifis  further  requested  the  court  to  find,  that 
Louisa  C.  Smith  had,  at  the  time  of  the  execution  of  the, 
mortgage,  an  interest  in  the  premises,  which  was  the  sub- 
ject of  mortgage.  The  court  refused  so  to  find,  and  the 
plaintiffs'  counsel  excepted. 

The  plaintiffs  further  requested  the  court  to  find  that 
Emory  W.  Smith,  at  the  time  of  the  execution  of  the  mort- 
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gage,  had  an  interest  in  said  premises  which  was  the  sub- 
ject of  a  mortgage.  The  court  refused  so  to  find,  and  the 
plaintiffs'  counsel  excepted. 

The  court  found  as  a  conclusion  of  law,  that  the  plain- 
tiffs were  not  entitled  to  maintain  this  action,  and  that  the 
complaint  should  be  dismissed  with  costs ;  and  the  plain- 
tiffs' counsel  excepted. 

The  following  opinion  was  delivered  by  the  justice  at 
special  term. 

Talcott,  J.  In  this  case  Emory  W.  Smith  being  seised 
of  the  premises  described  in  the  complaint,  on  the  19th  of 
November,  1850,  executed  and,  delivered  a  deed  thereof  to 
Philander  Bennett,  whereby  he  granted,  bargained,  sold 
and  conveyed  the  premises  to  the  said  Bennett  forever, 
together  with  all  and  singular,  the  hereditaments  and 
appurtenances  thereunto  belonging,  ^^  to  have  and  to  hold 
the  same  and  every  part  and  parcel  thereof  to  the  said 
party  of  the  second  part  (Bennett)  forever.  In  special 
trust  and  confidence,  nevertheless,  that  he  the  said  party  of 
the  second  part  shall  hold  the  above  bargained  premises, 
and  every  part  and  parcel  thereof,  as  a  trust  estate  for  the 
purposes  following,  to  wit:  That  during  the  life  of  Louisa 
C.  Smith,  wife  of  the  said  party  of  the  first  part,  the  rents, 
issues  and  profits  of  the  said  lands  and  premises  hereby 
granted,  shall  be  by  the  said  party  of  the  second  part  re- 
ceived and  appropriated  for  the  sole  use  and  benefit  of  the 
said  Louisa  C.  Smith,  according  to  such  directions  as  she 
may  give  said  party  of  the  second  part,  separate  and  apart 
from  her  said  husband,  and  that  after  her  death,  in  case 
the  ^id  party  of  the  first  shall  survive  his  said  wife,  said 
Louisa  C.  Smith,  the  remainder  of  said  estate  hereby 
granted  shall  be  conveyed  to  the  heirs  of  said  X^ouisa  C. 
Smith  on  her  begotten,  absolutely,  to  share  and  share  alike. 
But  in  case  no  children  or  descendants  of  the  said  Louisa 
C.  Smith  shall  survive  her,  that  then  the  remainder  of  the 
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estate  hereby  granted,  after  her  death,  shall  be  conveyed  to 
the  said  party  of  the  first  part,  if  living;  and  in  further  trust 
that  whenever  the  said  Louisa  0.  Smith,  separate  and 
apart  from  her  husband,  shall  desire  a  sale  or  mortgage  of 
the  lands  and  premises  hereby  granted,  or  of  any  part  or 
portion  thereof,  then  the  said  party  hereto  of  the  second 
part  shall  sell  or  mortgage  such  part  or  portion  thereof 
according  to  such  directions,  and  pay  over  to  the  said 
Louisa  C.  Smith,  or  reinvest  the  proceeds  of  such  sale  or 
mortgage  according  to  the  directions  given  by  the  said 
Louisa  C.  Smith  to  said  party  of  the  second  part,  separate 
and  apart  from  her  said  husband."  And  in  and  by  the  same 
deed  the  trust  was  accepted  by  Bennett  This  deed  was 
duly  recorded  January  13th,  1851. 

On  the  10th  of  February,  1857,  the  said  Louisa  C.  Smith 
joined  in  a  mortgage  with  the  said  Emory  W.,  her  hus- 
band, purporting  to  mortgage  the  same  premises  in  the 
ordinary  form,  conditioned  for  the  payment  of  $2335. 14, 
which  mortgage  was  executed  to  secure  a  precedent  debt 
due  from  the  said  Emory  W.  Smith  to  the  plaintiffs,  and 
for  which  the  wife  was  in  no  manner  liable.  No  claim 
was  made  on  the  trial  that  the  conveyance  to  Bennett  was 
in  fraud  of  creditors ;  in  fact  the  evidence  tended  to  show 
that  the  consideration  of  the  conveyance  to  Bennett  was 
realized,  by  Emory  W.  Smith,  out  of  the  separate  property 
of  his  wife,  sold  and  conveyed  about  the  same  time. 

After  the  making  of  the  mortgage  Emory  W.  Smith 
died,  leaving  him  surviving  the  said  Louisa  C.  Smith,  his 
widow,  and  Sylvester  T.  Smith,  Albert  6.  Smith  and 
Charles  Smith,  children  of  said  Emory  W.  and  Louisa  C. 
The  said  Philander  Bennett  has  also  died,  and  Reubfin  C. 
Sage  has,  by  an  order  of  the  court,  been  substituted  in 
place  of  said  Bennett  to  execute  the  trusts  of  said  deed. 

This  action  is  brought  to  enforce  the  said  mortgage,  and 
the  said  Louisa  C.  Smith  and  her  said  children,  and  the 
said  Beuben  C.  Sage,  the  substituted  trustee,  are^  amongst 
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others^  made  parties  defendaDt  The  heirs  of  Philander 
Bennett  are  not  made  parties  to  the  suit  The  said  Louisa 
C.  Smith)  her  children  and  the  erubstituted  trustee  appear 
and  resist  the  claims  of  the  plaintiffs. 

The  trust  declared  in  the  deed  is  a  valid  trust. 

I  think  the  power  is  also  valid,  notwithstanding  the 
provisions  of  the  63d  and  65th  sections  of  the  statute  con- 
cerning uses  and  trusts,  which  prohibit  the  alienation  of  the 
interest  of  any  person  beneficially  interested  in  a  trust  for 
the  receipt  of  the  rents  and  profits  of  lands.  {Belmont  v. 
O'Brien,  12  N.  Rep.  394.)  Although  the  power  in  that 
case  was  to  sell  and  reinvest  upon  the  same  trusts,  and  in 
this  case  there  is  no  specific  direction  to  apply  the  pro^ 
ceeds  of  the  sale  or  mortgage  to  the  same  trusts,  yet  the 
argument  of  the  opinion  in  that  case  I  think  satisfactorily 
shows,  if  argument  were  needed,  that  a  trust  and  a  power 
to  terminate  it,  contingent  or  otherwise,  may  exist  together 
where  they  are  not  inconsistent. 

This  brings  us  to  the  question  whether  the  plaintiffs  are 
entitled  to  enforce  their  mortgage  for  any  purpose  and  to 
any  extent.  That  they  got  no  legal  estate  or  interest  under 
the  power  must  be  conceded,  as  there  has  been  no  attempt 
to  execute  the  power.  The  extent  of  the  claim  as  against 
Louisa  C.  Smith  and  the  trustee  is,  that  she,  by  the  execu- 
tion of  the  mortgage,  has  indicated  that  ''  desire"  to  mort- 
gage which  is  specified  as  the  condition  upon  which  the 
power  is  to  be  exercised. 

It  is  claimed  on  the  part  of  the  plaintiffs  that  the  mort- 
gage in  question  operates  as  a  mortgage  of  the  power 
under  sections  90,  91  and  93  of  the  statute  concerning 
powers.  It  might  be  sufficient  to  say  in  answer  to  this 
claim,  that  those  sections  by  their  terms  relate  solely  to 
^^ien^jZciaZ"  powers,  and  the  power  in  question  is  not  a 
^^ beneficial"  power  wit}iin  the  definition  of  the  same 
statute.  A  power  '^is  beneficial  when  no  person  other 
than  the  grantee  has^  by  the  terms  of  its  creation,  any  in- 
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terest  in  its  execution."  (1  R,  S,  732,  §  80.)  In  this  case 
the  party  beneficially  interested  is  not  the  "grantee"  of 
the  power.  A  "  person  other  than  the  grantee  has  by  the 
terms  of  its  creation'*  an  interest  in  its  execution. 

I  am  also  referred  to  the  103d  and  104th  sections  of  the 
statute  concerning  powers.  The  103d  section  declares  that 
the  execution  of  a  trust  power  "may  be  decreed  in  equity 
for  the  benefit  of  the  creditors  or  assignees  of  any  person 
entitled  as  one  of  the  objects  of  the  trust  to  compel  its 
execution,  when  the  interest  of  the  objects  of  the  trust  is 
assignable."  It  may  be  doubted  whether  the  "interest" 
of  Mrs.  Smith  is  assignable  under  the  63d  section  of  the 
act  concerning  uses  and  trusts.  Whether  this  be  so  or  not, 
the  statute  only  declares  that  the  execution  of  the  power 
"  may  be  decreed  in  equity."  That  is,  as  I  understand  it, 
when,  according  to  the  principles  of  equity  jurisprudence, 
the  execution  of  a  power  will  be  decreed,  which,  as  appli- 
cable to  this  case,  will  be  considered  hereafter.  Section 
104  relates  solely  to  assignments  under  the  fifth  chapter 
of  part  2,  and  it  is  enough  to  say  that  the  mortgage  in 
question  is  not  one  of  the  assignments  specified  in  that 
section. 

If  the  "  interest"  of  Mrs.  Smith  in  the  execution  of  the 
trust  power  in  question  is  assignable,  I  am  of  the  opinion 
that  the  mortgage  in  question  does  not  operate  as  an 
assignment  of  it,  either  at  law  or  in  equity.  It  is  a  well 
^settled  rule  that  the  conditions  of  a  power  are  to  be  strictly 
complied  with.  The  power  in  this  case,  according  to  the 
terms  of  its  creation,  is  to  be  exercised  upon  the  "desire" 
of  Mrs.  Smith,  but  it  is  also  conditioned  that  such  "desire" 
must  be  "  separate  and  apart  from  her  husband,"  and  the 
direction  as  to  what  is  to  be  done  with  the*  proceeds  must 
bo  given  by  her  to  the  trustee  separate  and  apart  from  her 
husband.  This  is  a  substantial*  condition,  evidently  in- 
tended to  provide  against  her  being  enabled  to  call  for  the 
execution  of  the  power  through  the  influence  or  control  of 
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her  husband.  A  disposition  by  a  married  woman  in 
conjanction  with  her  husband  without  the  solemnities 
required  by  the  power,  although  the  trustees  act  upon  it, 
will  not  be  supported  on  the  ground  of  intention  and 
power  to  do  the  act,  for  the  ceremonies  in  such  a  case  are 
introduced  for  the  express  purpose  of  protecting  the  wife 
against  the  husband,  and  are  matters  of  substance  and  not 
form."  {Hopkins  v.  Mayaal^  2  Ru9%.  dcMylney  86.  Sugden 
on  Powerty  ch,  10,  §  1,  p,  13.) 

I  do  not  think  that  the  mortgage  in  this  case,  executed 
by  Mrs.  Smith  in  conjunction  with  her  husband,  even 
(although  it  appears  that  she  acknowledged  the  execution 
of  the  mortgage  on  a  private  examination,  apart  from  her 
husband)  satisfies  the  condition  of  the  power.  Again,  the 
power  contemplates  that  the  money  to  be  raised  by  a  mort- 
gage of  the  premises  is  to  be  paid  over  to  Mrs.  Smith,  or 
to  be  reinvested  as  she  shall  direct.  The  obvious  inten- 
tion of  the  grantor  of  the  power  was  to  secure  the  benefit 
of  any  execution  of  it  to  Mrs.  Smith,  separate  and  apart 
from  her  husband,  and  I  do  not  think  the  power  author- 
izes a  mortgage  for  the  security  of  the  husband's  debt  by 
its  terms  or  by  any  just  implication. 

Again,  the  plaintiffs  cannot  claim  to  be  in  any  better 
position  in  a  court  of  equity  than  they  would  be  if  there 
had  been  an  attempt  to  executes  the  power,  the  execution 
of  which  was  defective  for  want  of  some  formality.  Now, 
although  the  defective  execution  of  a  power  is  remedied 
in  equity  in  favor  of  creditors,  yet  it  is  well  settled  that 
"the  character  of  creditor  must  be  borne  by  the  party  claim- 
ing relief,  in  relation  to  the  donee  of  the  power,  and  not 
to  the  person  creating  the  power.'*  (2  Sugden  on  Powers^ 
eh.  10,  §  1,  pp.  24,  25.)  So  that  if  Mrs.  Smith  herself  had 
been  the  donee  of  the  power,  a  defective  execution  thereof 
would  not  be  remedied  in  equity  in  favor  of  the  creditors 
of  the  husband.  Here  she  is  a  mere  surety.  The  liability 
of  a  surety  is  itrictitnmi  juris,  and  there  are  few  instances 
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where  a  creditor  can  have  equitable  relief  against  a  surety, 
extending  the  rights  of  the  creditor  beyond  those  which 
he  has  acquired  at  law.  For  these  reasons  a  court  of  equity 
will  not  remedy  as  against  the  wife,  at  the  instance  of  the 

« 

husband's  creditor,  a  defective  execution  of  a  power  in 
which  she  is  solely  interested.  (  Tale  v.  Dederer^  18  N.  Y. 
Rep.  265.)  So  far,  then,  as  Mrs.  Smith's  interest  under 
the  trust  power  is  concerned,  and,  as  against  the  trustee 
and  grantee  of  the  power,  the  plaintiffs  have  no  title  to 
relie£ 

But  the  plaintiffs  also  claim  that,  inasmuch  as  the  trust 
deed  does  not  in  express  terms  dispose  of  the  remainder 
of  the  estate  in  a  certain  contingency  which  has  happened, 
to  wit,  the  event  that  Mrs.  Smith  shall  survive  her  hus- 
band, such  contingent  remainder  remained  in  Emory 
W.  Smith,  and  passed  by  the  mortgage  in  question  under 
sections  61  and  62  of  the  statute  concerning  uses  and  trusts. 
The  grant  to  Bennett  conveys  to  him  the  estate  "  forever." 
This,  under  the  present  law,  conveys  the  fee,  unless  the 
intent  to  pass  a  less  estate  shall  appear  by  express  terms, 
or  by  necessary  implication  from  the  terms.  (1  B.  8.  748, 
§  1.)  The  60th  section  of  the  act  concerning  uses  and 
trusts  provides  that  every  express  trust,  valid  as  such  in 
its  creation,  shall  vest  the  whole  estate  in  the  trustee,  sub- 
ject only  to  the  execution  pf  the  trust,  except  as  otherwise 
in  the  statute  provided.  The  62d  section  provides  for 
estates  and  interests  not  embraced  in  the  trust  and  ^'  not 
otherwise  disposed  of."  The  purpose  for  which  the  ex- 
press trust  was  created  has  not  yet  ceased,  under  section  67. 
Whether,  therefore,  by  the  conveyance  to  Bennett  he 
would  be  entitled  to  hold  the  estate  absolutely,  after  the 
termination  of  the  trust,  or  not,  as  I  understand  the  de- 
cision of  the  Court  of  Appeals  in  Brigge  v.  BaviSy  {reported 
in  20  N.  T.  Rep,  16,  and  partially  reversed  on  reargument  m 
21  id  574,)  the  grantor  of  the  estate  could  not  make  a  valid 
mortgage  of  the  right  remaining  in  him,  if  any  there  waa^ 
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while  the  trust  continued,  even  though  the  trustee  had  re- 
conveyed. 

There  remains  to  be  considered  another  view  suggested 
by  the  plaintiffs'  counsel,  to  wit,  that  inasmuch  as  Mrs. 
Smith  did  not  join  in  the  conveyance  to  Bennett,  her  in- 
choate right  of  dower  remained  intact,  and  passed  by  the 
mortgage,  and  has  become  perfect  by  the  death  of  her  hus- 
band. But  as  I  am  of  the  opinion  that  the  mortgagees 
got  no  other  estate  or  interest  in  the  land  by  virtue  pf  the 
mortgage,  I  think  it  could  not  be  operative  simply  to 
transfer  the  inchoate  right  of  dower>  which,  being  a  mere 
possibility,  is  incapable  of  being  transferred  or  released 
except  to  one  who  already  has,  or,  by  the  same  instrument, 
gets  an  independent  interest  in  the  estate. 

It  was  claimed  by  the  counsel  for  the  defendant,  that 
under  the  deed  to  Bennett  the  remainder  of  the  estate, 
after  the  termination  of  the  trust,  would  pass  to  the  chil- 
dren of  Louisa  C.  Smith,  notwithstanding  her  survivorship 
of  her  husband.  In  the  view  I  have  taken  of  the  case  it 
does  not  become  necessary  to  decide  this  point,  as  I  am  of 
the  opinion  that  the  plaintiffs  took  no  interest  under  the 
mortgage,  irrespective  of  the  questioii  whether  the  re-  . 
mainder  of  the  estate  after  the  termination  of  the  trust  is 
disposed  of  by  the  trust  deed  or  not. 

The  complaint  must  be  dismissed,  with  .costs  to  the 
parties  who  have  appeared  and  answered. 

Judgment  being  entered,  in  accordance  with  this  opin- 
ion, the  plaintiffs  appealed. 

John  Qan9(m^  for  the  appellants. 

L  The  mortgage  is  a  lien  upon  any  interest  which 
Emory  W.  Smith  or  Louisa  C.  Smith  had  in  the  premises, 
at  the  date  of  the  execution  thereof.  The  defendant 
Emory  W.  Smith  being  the  owner  in  fee  of  the  premises 
at  the  time  of  the  conveyance  to  Bennett,  any  estate  not 
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embraced  in  or  conveyed  by  that  conveyance,  remained 
in  the  grantor  Smith,  and  was  an  estate  susceptible  of 
being  mortgaged  or  conveyed  at  the  time  of  the  execu- 
tion of  the  mortgage  to  the  plaintifFs.  (See  §  80  [61] 
of  the  statute  relating  to  uses  and  trusts ;  Sterriker  v.  Dtek- 
inson,  9  Barb,  520 ;  Moore  v.  Little,  2  Hand,  66 ;  Mead  v. 
Mitchell,  17  N,  T.  Rep.  210.)  The  trust  created  was  to 
receive  the  rents  and  profits  of  the  premises  during  the 
life  of  Louisa  C.  Smith,  and  to  make  a  conveyance  of  the 
premises  in  case  the  said  Emory  W.  Smith  survived  the 
said  Louisa  C.  The  contingency  of  the  said  Louisa  C.  sur- 
viving the  grantor  is  not  provided  for,  and  the  remainder 
existing  after  the  death  of  said  Louisa  C.  Smith,  in  case 
she  survived  the  grantor,  was  undisposed  of  and  remained 
in  the  grantor.  This  interest  was  susceptible  of  grant  or 
mortgage,  and  was  mortgaged  by  said  Smith  to  the  plain- 
tifi*s  by  the  mortgage  in  suit.  On  the  decease  of  the  said 
Emory,  his  heirs  at  law  became  vested  in  the  remainder, 
subject  to  the  lien  of  the  plaintiffs'  mortgage. 

U.  The  further  trust  to  sell  or  mortgage  the  premises 
according  to  the  directions  of  the  defendant  Louisa  C. 
Smith,  cannot  be  siistained  as  a  trust;  it  is  not  one  of  the 
trusts  authorized  by  statute,  and  if  it  has  any  force  or 
validity  it  can  only  be  as  a  power  in  trust  If  it  be  a  power 
in  trust  then  the  remainder,  not  included  in  the  express 
trust,  remained  vested  in  the  grantor  or  his  assignees,  sub- 
ject to  the  execution  of  the  trust  as  a  power.  {See  §  78 
[59]  of  the  statute  of  uses  and  trusts.) 

If  the  power  to  sell  be  valid  as  a  power  in  trust,  then 
the  execution  of  the  mortgage  by  Louisa  C.  Smith  is  a 
valid  execution  of  a  direction  to  the  trustee  to  mortgage, 
and  a  court  of  equity  will  regard  and  enforce  it  as  a  direc- 
tion to  the  trustee  for  an  exercise  of  the  power  in  trust 
Section  123  (103)  of  the  statute  relating  to  uses  and  trusts, 
provides  that  "the  execution,  in  whole  or  in  part,  of  any 
trust  power  may  be  decreed  in  equity  for  the  benefit  of 
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the  creditors  or  aBsignees  of  any  person  entitled,  as  one  of 
the  objects  of  the  trust,  to  compel  its  execution  when  the 
interest  of  the  objects  of  such  trust  is  assignable/'  And 
section  124  (104)  provides,  that  **  every  beneficial  power, 
and  the  interest  of  every  person  entitled  to  compel  the 
execution  of  a  trust  power,  shall  pass  to  the  assignees  of 
the  estate  and  effects  of  a  person  in  whom  such  power  or 
interest  is  vested,  under  any  assignment  authorized  by 
the  provisions  of  the  fifth  chapter  of  this  act."  The  stat- 
ute thus  clearly  indicates  that  the  person  holding  the  ben- 
eficial interest  or  estate  capable  of  being  received  by  them 
on  the  execution  of  a  power  in  trust,  may  mortgage  or 
assign  the  same,  and  that  the  assignee  or  mortgagee  stands 
in  the  position  of  the  beneficiary. 

UL  There  remained  in  Louisa  C.  Smith  an  interest  in 
the  remaindei;  which  was  subject  to  the  mortgage,  and  she 
could  terminate  that  interest  by  directing  the  trustee  jto 
sell  the  premises,  and  such  interest  would  be  terminated  on 
a  conveyance  made  pursuant  to  such  direction.  If  no  con- 
veyance was  made  by  the  trustee,  under  the  power  con- 
ferred upon  him,  during  the  life  of  Louisa  C.  Smith,  then 
the  fee  simple  would  go  to  the  heirs  of  Emory  W.  Smith, 
subject  to  thfe  mortgage.     (1  B.  S.  729,  §  62.) 

rV.  Louisa  C.  Smith,  as  the  apppintee  of  the  power  con- 
ferred upon  the  trustee  by  the  deed  of  her  husband,  had  a 
beneficial  interest  in  the  premises,  which  is  the  subject  of 
mortgage  or  assignment  (1  B.  S.  734,  §§  93,  94, 103, 104.) 
Neither  the  donee  nor  the  appointee  of  the  power  have 
undertaken  to  execute  it;  therefore  the  rules  applicable  to 
the  defective  execution  of  powers  have  not  any  application 
to  this  cause. 

Judgment  should  have  been  given  directing  a  sale  of 
the  premises  if  the  mortgage  debt  was  not  paid  within  a 
time  to  be  specified  by  the  judgment,  and  that  from  the 
proceeds  of  the  sale  the  plaintiffs'  mortgage  be  paid,  and 
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the  surplus,  if  any,  be  paid  to  Mrs.  Smith,  or  be  inTested 
as  she  may  direct. 

0.  0,  Cottle^  for  the  respondent  Louisa  C.  Smith,  and 
R.  C.  Sage,  her  trustee. 

The  mortgage  contained  no  covenant  to  pay  the  debt, 
and  no  bond  to  secure  such  payment  There  was  no  other 
consideration  for  it  than  a  precedent  debt  from  the  hus- 
band to  the  plaintiff,  for  which  Louisa  C.  Smith  was  in  no 
manner  liable.  That  debt  was  in  j  udgment  against  Emory 
W.  Smith  prior  to  the  execution  of  the  mortgage,  and 
there  was  no  covenant  or  agreement  staying  the  collection 
of  the  judgment  against  Emory  W.  Smith;  nor  was  the 
judgment  discharged. 

L  The  trust  deed  created  an  express  trust,  and  during 
the  continuance  of  the  trust  the  whole  title,  both  legal 
ai\d  equitable,  vested  in  the  trustee.  (2  JR.  S.  eh.  1,  tit.  2, 
art  2,  §§  55,  60.)  *^No  person  beneficially  interested  in  a 
trust  for  the  receipt  of  the  rents  and  profits  of  lands, 
can  assign  or  in  any  manner  dispose  of  such  interest." 
{Id.  §  66.)  As  the  trust  estate  was  valid,  and  continued 
during  the  life  of  Louisa  C.  Smith,  she  could  not  make  a 
valid  legal  mortgage  of  it.  Her  attempted  mortgage  would 
create  no  lien. 

n.  The  mortgage  was  not  good  as  the  execution  of  a 
power.  The  power  was  not  granted  to  Louisa  C.  Smith, 
but  to  Philander  Bennett  Therefore  the  power  was  not 
bound  by  a  mortgage  executed  by  Mrs.  Smith,  under  sec- 
tions 90,  91  of  the  chapter  on  powers. 

in.  The  plaintifls  are  not  in  the  position  of  ^*  creditors*' 
of  Mrs.  Smith,  and  cannot  as  "  creditors"  compel  the  execu- 
tion of  the  power,  under  section  103.     {Id.  art.  4,  §  139.) 

IV.  There  is  nothing  in  the  mortgage  indicating  an  in- 
tention to  ^^  assign"  the  beneficial  interest  of  Mrs.  Smith 
under  the  power  in  trust  granted  to  the  trustee  Philander 
Bennett    The  habendum  clause  of  the  mortgage  is  in 
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these  words,  and  no  more:  *'to  have  and  to  hold  the  above 
bargained  premises  to  the  said  party  of  the  second  part," 
&c.,  and  the  words  of  grant  are,  simply,  that  she  has  granted 
"  all  that  certain  piece  or  parcel  of  land,'*  &c. 

V.  "With  the  exceptions  contained  in  the  preceding 
sections,  the.  intentions  of  the  grantor  of  a  power,  as  to  the 
mode,  time  and  conditions  of  its  execution,  shall  be  ob- 
served," &c.  {Ch,  of  B.  B.  entitled  ''Of  Powers,'*  §  121.) 
I  do  not  find  any  exceptions  mentioned  in  the  statute 
which  would  dispense  with  the  condition  that  the  sale  or 
mortgage  should  be  made  in  consideration  of  a  sum  to  be 
received  by  the  trustee.  The  requirement  that  the  pro- 
ceeds of  the  mortgage  or  sale  should  be  reinvested  or  paid 
over,  necessarily  implies  that  he  should  receive  the  sum 
for  which  the  mortgage  was  given  or  the  sale  was  made. 
An  execution  of  the  power  in  favor  of  the  husband's  cred- 
itors is  a  violation  of  that  condition,  as  the  "  proceeds"  are 
not  then  reinvested  or  paid  over  to  the  wife,  the  cestui  que 
trustj  and  the  creditor  who  accepts  such  an  execution  of  a 
power  in  his  favor  does  so  with  notice  of  that  violation  of 
the  conditions  upon  which  the  power  was  to  be  executed. 
The  power  of  sale  or  to  mortgage  could  only  be  executed 
for  the  purposes  for  which  it  was  created.  (36  N.  Y. 
Rep.  681.) 

VL  The  conditions  of  the  execution  of  the  power  were 
not  complied  with.  1st.  There  was  no  '*  desire"  expressed 
by  Mrs.  Smith  "  separate  and  apart  from  her  husband " 
that  the  power  should  be  executed.  2d.  There  were  no 
directions  "  separate  and  apart"  from  her  husband  as  to 
the  disposition  of  the  proceeds.  3d.  The  "  proceeds"  were 
not  received  by  the  trustee.  These  conditions  of  the  execu- 
tion of  the  power  were  all  matters  of  substance  and  not  of 
form,  and  a  strict  compliance  was  necessary  to  a  valid  execu- 
tion of  the  power.  {Hopkins  v.  Mt/all,  2  BusSs  ^  Myl  86. 
Sugden  on  Powers^  ch.  10,  §  1,  p,  13.  B.  8.  ch.  entitled 
'' Of  Powers,'' ^  121.) 
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Vii.  The  execution  of  the  power  could  only  be  enforced 
in  equity ;  and  the  plaintiffs  must  show  themselves  entitled 
to  aid  upon  equitable  principles  before  they  can  set  a  court 
of  equity  in  motion.  The  instrument  or  mortgage  executed 
by  Mrs.  Smith  could  not  constitute  a  legal  transfer  of,  or 
lien  upon,  the  land. 

The  plaintiffs*  claim  is,  that  through  it  they  derive  an 
equity  which  will  enable  them  to  appeal  to  the  equitable 
powers  of  the  court  for  a  decree  compelling  the  trustee  to 
execute  what  they  do  not  now  possess,  to  wit,  a  legal 
mortgage  or  lien  upon  the  property.  In  conisidering 
whether  the  plaintiffs  have  any  equity,  let  us  bear  in  mind 
the  following  facts :  1st.  That  Mrs.  Smith,  the  cestui  que 
trust  J  is  a  married  woman.  2d.  That  the  wife  simply 
united  in  executing  the  mortgage  with  her  husband. 
3d.  That  the  sole  consideration  for  the  mortgage  was  a 
preexisting  debt  of  the  husband.  4th.  That  the  wife  was 
in  no  manner,  either  in  law  or  equity,  bound  or  liable  for 
the  payment  of  the  debt.  6th.  That  any  pledge  or  mort- 
gage of  the  property,  was  without  any  legal  or  moral  obli- 
gation on  her  part  to  make  it ;  that  she  derived  no  benefit 
or  advantage  from  the  making  of  it,  and  the  plaintiffs 
parted  with  nothing  upon  the  strength  of  it. 

She  was  in  the  position  of  a  mere  volunteer,  and  had 
her  property  or  interests  become  liable  at  all,  she  would 
thereby  have  been  in  the  position  of  surety.  Ex  nudo 
pacto  non  oritur  actio,  Mrs.  Smith  received  no  consideration 
from  the  execution  of  the  instrument,  the  plaintiffs  parted 
with  nothing  on  the  credit  of  it,  and  there  is  no  ground, 
for  an  appeal  to  the  court  for  aid  founded  upon  it.  There 
was  not  even  a  naked  promise.  It  will  be  observed  that 
the  debt  consisted  of  judgments  against  Emory  W.  Smith, 
and  as  the  judgments  were  not  discharged,  and  there  was 
no  agreement  for  extension  of  time  of  payment,  the  plain- 
tiffs parted  with  nothing,  and  lost  none  of  their  remedies 
upon  the  judgments  by  the  execution  of  the  mortgage. 
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A  court  of  equity  will  not  aid  the  defective  execution  of  a 
power,  in  favor  of  a  volunteer.  (1  Story's  Eq.  Jur.  §  176. 
2  Sugd.  on  Powers,  ch.  10,  §§  7, 17.  4  John.  Ch.  500.)  At 
page  98,  (marginal,)  section  25  of  Sugden  on  Powers,  vol- 
ume 2, 1  understand  the  author  as  approving  of  this  prop- 
osition, to  wit :  ^'K  the  power  of  appointment  be  general, 
an  execution  of  it  in  favor  of  her  husband's  creditors,  if 
defective,  could  not  be  supported  in  equity,  for  there  was  no 
contract  or  consideration,  and  the  creditors  had  no  claim 
upon  the  wife."  In  this  case  there  was  no  contract  or 
consideration,  and  nothing  upon  which  the  plaintiffs  could 
found  an  equity,  entitling  them  to  relief.  {See  2  Sugden  on 
Powers^  ch.  10,  §  13.)  In  a  case  of  defective  acknowledg- 
ment, (6  Wend.  20,)  Senator  Beardsley  remarks :  "  I  very 
much  doubt  whether  any  agreement  could  be  made  with 
a  married  woman  in  relation  to  lands,  that  could  be 
enforced  in  equity  against  her.  If  any  agreement  could 
be  enforced,  it  would  probably  be  one  where  the  consider- 
ation money  was  secured  for  her  separate  use,  and  where 
it  should  appear  not  to  have  been  contrary  to  her  interest." 
Vin.  The  plaintiffs  are  not  entitled  to  equitable  relief, 
because  Mrs.  Smith  stands  merely  in  the  position  of  surety 
for  her  husband's  debt.  If  the  equities  are  equal,  a  court 
of  equity  is  silent  and  passive.  (1  Story's  Eq.  Jur.  §  176.) 
"It  has  been  correctly  urged  that  sureties  are  favorites 
of  courts  of  equity,  and  that  these  courts  will  not  bind 
them,  where  they  are  not  strictly  bound  at  law."  {See 
opinion  of  Spencer,  «7.,  2  Gaines*  Cos.  29.)  And  that  the 
surety  and  creditor  are  equally  innocent  and  the  equities 
equal  between  them.  (Id.)  These  propositions  are  cited 
and  approved  in  the  opinion  of  Judge  Comstock,  in  the 
case  of  Yale  v.  Dederer,  (18  N,  Sep.  276.)  He  says  :  "  Can, 
then,  the  principle  on  which  the  liability  depends  be  ex- 
tended to  cases  of  mere  suretyship,  for  the  husband  or  a 
stranger  ?  It  seems  to  me  it  cannot.  The  obligation  of  a 
Burety  in  all  other  cases  is  held  to  be  stricti  juris,  and  if  his 
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contract  is  void  at  law,  there  is  no  liability  in  equity 
founded  on  the  consideration  between  the  principal  par- 
ties." He  further  says  that  the  case  (2  Cainea*  Ca»e%^) 
above  cited,  was  determined  against  the  plaintiff  on  the 
ground  that  there  was  no  equitable  liability  upon  a  surety 
where  he  could  not  be  held  at  law,"  and  approves  of  the 
principle.  And  that  case  was  one  where  the  undertaking 
of  the  surety  was  contemporaneous  with  the  creation  of 
the  liability  by  the  principal.  See  also  Kelso  v.  Tahoff 
(52  Barb.  126,  131,)  for  a  reaffirmance  of  the  principle 
*'  that  there  is  no  equitable  liability  upon  a  surety  where 
he  could  not  be  held  at  law."  It  is  still  more  certain  that 
there  is  no  equity  springing  out  of  the  consideration  as 
against  a  surety  for  a  preexisting  debt  of  the  principal. 
And  when  it  is  considered  that  the  surety  is  a  married 
woman,  against  whom  no  promise  can  be  implied,  and 
that  the  attempt  to  imply  an  undertaking  is  simply  based 
on  her  joining  with  her  husband  in  executing  a  mortgage, 
not  a  valid  lien  at  law,  and  which  contains  no  promise  or 
undertaking  on  her  part,  and  from  the  execution  of  which 
she  derived  no  benefit,  and  that  the  mortgagee  parted 
with  nothing  on  the  strength  of  it,  we  shall  see  that  there 
exist  in  this  case  several  grounds  which  have  usually  been 
held  sufficient  to  justify  a  court  of  equity  in  withholding 
its  aid,  but  none  upon  whiclx  it  has  granted  its  aid. 

IX.  The  surplus  income  of  the  trust  estate  cannot  be 
reached  under  section  57,  title  2,  chapter  1,  part  2,  Revised 
Statutes,  because  the  plaintiffs  are  not  creditors  of  the 
cestui  que  trust, 

X.  /Mrs.  Smith's  contingent  right  of  dower  did  not  pass 
by  the  mortgage.  The  trust  estate  created  by  the  trust 
deed  continued  during  her  life,  and  under  the  mortgage 
the  mortgagee  took  no  other  title  to  the  land  during  her 
life ;  and  a  contingent  right  of  dower  is  not  assignable,  nor 
is  it  the  subject  of  grant.  (4  Seld,  110, 113.)  The  respond- 
ents Louisa  C.  Smith  and  Reuben  C.  Sage,  her  trustee^ 
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were  therefore  entitled  to  have  the  plaintiffs'  complaint 
dismissed,  so  far  as  their  interests  were  concerned,  and  the 
judgment  should  be  affirmed  as  to  them. 

JameM  A,  AlleUj  for  the  resppndents  S.  P.,  A.  G.  and 
Charles  Smith. 

These  respondents  are  made  parties  as  the  children  of 
Emory  W.  and  Louissr  0.  Smith,  and  as  such,  either  under 
the  trust  deed  or  as  heirs  of  Emory  "W.  Smith,  having  an 
interest  in  the  premises. 

I.  These  respondents  take  under  the  trust  deed  as  pur- 
chasers, and  not  by  inheritance.  That  deed  was  executed 
and  recorded  in  1850-1,  and  the  plaintiffs'  mortgage  in 
1857,  six  or  seven  years  later.  The  interest  derived  by 
these  respondents  under  that  deed,  is  therefore  prior  and 
superior  to  the  plaintiffs'  mortgage. 

After  the  execution  of  that  deed  there  was  no  reversionary 
interest  in  Emory  W.  Smith.  The  deed  is  from  Emory  W. 
Smith  to  Philander  Bennett  It  is  for  and  in  consideration 
of  $2000,  the  receipt  whereof  is  thereby  expressly  acknowl- 
edged by  Emory  W.  Smith,  and  grants  the  premises  in 
question  to  the  said  Philander  Bennett  forever,  to  have  and 
to  hold  the  same  unto  the  said  party  of  the  second  part  for- 
ever. The  party  of  the  second  part  named  is  Philander 
Bennett,  and  a  complete  and  absolute  deed  of  conveyance 
in  fee  simple  absolute  is  made  to  Philander  Bennett.  In 
the  granting  and  habendum  clauses,  there  is  nothing  to  in- 
dicate that  he  takes  as  trustee.  These  words  are  sufficient 
to  convey  an  estate  of  inheritance.  "  The  term  *  heirs'  or 
other  words  of  inheritance,  shall  not  be  requisite  to  create 
or  convey  an  estate  in  fee ;  and  every  grant  or  devise  of 
real  estate,  or  any  interest  therein  hereafter  to  be  executed, 
shall  pass  all  the  estate  or  interest  of  the  grantor  or  tes- 
tator, unless  the  intent  to  pass  a  less  estate  or  interest  shall 
appear  by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  such  grant"     (2  B.  S.  ek  1,  tit.  5,  §  1.)    The  in- 
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tent  to  pass  a  less  estate  does  not  appear  from  the  deed, 
either  '*by  express  terms,"  or  by  necessary  implication. 
In  fact  all  the  terms  used  in  the  deed  indicate  an  intention 
on  the  part  of  the  grantor  to  pass  all  his  estate  by  the  deed. 
It  is  not  a  voluntary  settlement,  but  the  grant  is  made  in 
consideration  of  the  sum  of  $2000,  and  it  is  declared  to  be 
forever.  Upon  this  estate  there  is  created  a  valid  express 
trust  for  the  benefit  of  Louisa  C.  Snrith,  to  continue  during 
her  life. 

It  appears  in  evidence  that  at  the  time  of  the  execution 
pf  this  deed  Louisa  0.  Smith  had  three  children,  these 
respondents,  and  the  deed  directs  that  after  her  death, 
"the  remainder  of  the  said  estate  hereby  granted  shall  be 
conveyed  to  the  heirs  of  the  said  Louisa  C.  Smith,  on  her 
begotten,  absolutely,  to  share  and  share  alike."  The  pre- 
liminary clause  that  it  shall  be  so  conveyed  to  them  "in 
case  the  said  party  of  the  first  part  shall  survive  his  said 
wife,"  was  in  fact  a  manifestation  of  an  intention  that  the 
land  should  not  revert  to  him,  in  the  event  of  his  surviving 
his  wife,  and  it  is  evident  that  there  was  no  thought  iu 
the  minds  of  the  parties  to  the  deed  that  the  land  could 
be  granted  to  or  revert  to  him  in  the  only  contingency  not 
expressly  provided  for,  to  wit,  the  contingency  of  his  dying 
before  the  death  of  his  wife,  and  before  the  termination  of 
the  trust  estate.  He  having  granted  the  premises  to 
Philander  Bennett,  forever,  and  then  having  provided 
what  should  be  the-  disposition  of  the  land  in  the  event  of 
his  surviving  the  termination  of  the  trust  estate,  it  is  evi- 
dent that  he  had  no  thought  or  intention  of  ever  having 
any  further  interest  in  the  land.  If  he  survived  his  wife, 
the  land  was  to  be  conveyed  to  her  heirs.  If  he  did  not 
survive  his  wife,  evidently  the  land  could  not  be  conveyed 
to  him,and  it  is  quite  manifest  that  he  could  not  have  in- 
tended that  there  should  be  a  remainder  in  him  in  the 
case  of  his  dying  before  the  termination  of  the  trust  estate, 
particularly  as  he  has  expressly  provided  a  diflfercnt  dis- 
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position  of  the  estate  in  every  contingency  upon  which  it 
could  have  come  back  to  him  in  his  lifetime. 

Besides,  the  deed  expressly  provided  for  one  contingency 
upon  the  happening  of  which  the  remainder  of  the  estate 
thereby  granted  should  be  granted  to  him,  Emory  W. 
Smith.  The  attention  of  the  court  is  particularly  called  to 
that  clause  of  the  deed  as  throwing  much  light  Upon  the 
intention  of  the  parties,  It  is  in  these  words,  viz.,  ^'  but 
in  case  no  children  or  descendants  of  the  said  Louisa  C. 
Smith  shall  survive  her,  that  then  the  remainder  of  the 
estate  hereby  granted,  after  her  death,  shall  be  conveyed 
to  the  said  party  of  the  first  part,  if  living.  From  this  it 
will  be  discovered  that  it  was  supposed  the  grant  to  Phi- 
lander Bennett  conveyed  to  him  the  whole  estate,  and  that 
it  was  intended  to  convey  to  him  the  whole  estate,  and  not  . 
that  a  remainder  should  be  left  in  Emory  W.  Smith  after 
the  termination  of  the  estate ;  and  the  clause  which  directs 
the  remainder  of  the  estate  granted  by  the  deed  to  be  con- 
veyed to  Emory  W.  Smith  in  the  event  of  his  surviving 
his  wife  and  all  of  her  descendants,  necessarily  implies, 
that  the  deed  was  intended  to  and  was  interpreted  as  con- 
veying to  Philander  Bennett  the  whole  estate  or  fee.  It 
was  the  remainder  of  the  estate  granted  to  Philander  Ben- 
nett which,  in  the  contingency  provided  for,  was  to  be 
conveyed  by  him  to  Emory  W.  Smith,  and  it  was  the  re- 
mainder after  the  termination  of  the  trust  estate,  which 
was  thus  to  be  conveyed  by  Philander  Bennett.  It  would 
seem  to  follow  that  not  only  the  trust  estate  for  the  life  of 
Mrs.  Smith  was  conveyed  to  Philander  Bennett,  but  the 
remainder  after  the  termination  of  that  estate,  and  such 
remainder  (which  is  referred  to  in  that  clause  as  '^  hereby 
granted**)  is  the  remainder  to  be  conveyed  to  Emory  W» 
Smith  in  the  contingency  provided  for. 

That  remainder  is  thus  referred  to  in  the  deed  as  "hereby 
granted"  to  Philander  Bennett,  and  when  the  general 
scope  and  manifest  purpose  of  the  deed  is  considered  in 
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connection  with  the  statute  which  provides  that  every 
grant  of  real  estate  shall  pass  all  the  estate  or  interest  of 
the  grantor^  unless  the  intent  to  pass  a  less  estate  or  in- 
terest shall  appear  by  express  terms,  or  be  necessarily 
implied  in  the  terms  of  such  grant,  it  will  not  do  violence 
to  the  terms  of  the  deed,  nor  conflict  with  any  rule  of  con- 
struction, to  hold,  as  the  learned  judge  before  whom  this 
cause  was  tried  held,  that  the  deed  was  intended  to  pass, 
and  did  pass,  the  whole  estate,  and  that  there  was  no  re- 
mainder in  Emory  W.  Smith  upon  which  the  plaintiflfe' 
mortgage  was  a  lien  after  the  death  of  Emory  W.  Smith- 
The  grantor,  Emory  W.  Smith,  was  paid  $2000  for  this 
land,  and  it  cannot  be  supposed  that  the  parties  intended 
the  land  should  go  back  to  him  who  had  been  paid  for  it, 
.  (5  8eld,  219,  223.)  The  deed  expressly  provided  for  a  con- 
veyance by  Philander  Bennett,  to  the  grantor,  of  the  re- 
mainder of  the  estate  after  the  termination  of  the  trust 
estate,  in  a  certain  contingency,  and  the  intent  that  there 
should  be  a  conveyance  of  the  remainder  to  him  except 
upon  the  occurrence  of  the  contingency  provided  for,  is 
excluded  by  necessary  implication.  IIzpre$$io  unim  est  ex- 
cltMio  alteritUj  is  a  leading  maxim  in  the  construction  of 
deeds.  The  express  mention  of  a  contingency  upon  which 
the  remainder  should  be  conveyed  to  the  grantor,  excludes 
the  idea  of  his  having  the  remainder,  except  upon  the 
happening  of  that  contingency.  A  deed  will  be  expounded 
so  as  to  give  eflfect*  to  the  intent  of  the  parties.  A  thing 
which  is  within  the  intention  of  the  maker  of  an  instru- 
ment is  as  much  within  Jbhe  instrument  as  if  it  were  within 
the  letter,  and  a  thing  which  is  within  the  letter  of  the 
instrument  is  not  within  the  instrument,  unless  it  be  within 
the  intention  of  the  maker.  {Holmes  v.  Carley^  31  N.  Y. 
Bep.  289,  and  cases  cited.  See  also  2  Sugden  on  Powers^  oh,  10, 
§  6,  pp.  23,  153 ;  1  John.  Cos,  899 ;  3  John.  388.)  It  is  sub- 
mitted that  it  was  intended  that  the  whole  estate  should 
pass  by  the  deed,  and  that  it  should  be  so  expounded. 
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There  is  another  clause  of  the  deed  which  throws  some 
light  upon  the  intention  of  the  parties — the  power  to  sell 
or  mortgage.  The  proceeds  of  such  sale  or  mortgage  are 
directed  to  be  paid  over  to  the  said  Louisa  C.  Smith,  or 
reinvested  according  to  the  direction  given  by  the  said 
Louisa  C.  Smith,  separate  and  apaH  from  her  said  husband. 
There  is  in  this  clause  no  manifestation  of  any  intention 
to  preserve  any  interest  for  the  grantor  after  the  death  of 
his  wife,  or  any  control  over,  or  interest  in,  the  premises. 
Whether  the  deed  should  be  construed  as  leaving  the  re- 
mainder in  Philander  Bennett,  or  by  just  implication 
requiring  the  conveyance  of  it  to  the  heirs  of  Louisa  C. 
Smith,  these  respondents,  depends,  it  is  submitted,  very 
much  upon  a  fact  which  does  not  sufficiently  appear  from 
the  case,  to  wit,  by  whom  the  consideration,  $2000,  was 
paid.  The  learned  judge,  in  his  opinion,  says:  "In  fact 
the  evidence  tended  to  show  that  the  consideration  of  the 
conveyance  to  Bennett  was  realized  by  Emory  "W.  Smith, 
out  of  the  separate  property  of  his  wife,  sold  and  conveyed 
about  the  same  time."  This  evidence  is  not  set  forth  in 
the  case,  and  it  is  not  deemed  necessary  to  support  the 
judgment  in  this  action  that  the  court  should  determine 
the  respective  rights  of  these  respondents  and  Philander 
Bennett  or  his  heirs,  as  between  themselves.  It  is  suffi- 
cient that  there  was  no  interest  left  in  Emory  W.  Smith 
to  wMch  the  plaintiffs  are  entitled  by  virtue  of  their 
mQrtgage. 

The  court  will  readily  discover  that  the  deed  was  inarti- 
ficially  drawn ;  but  from  examination  of  all  of  its  provisions, 
and  consideration  of  the  situation  of  the  parties,  it  is 
believed  an  intention  might  fairly  be  discovered  that  the 
remainder  should  be  conveyed  to  these  respondents,  the 
children  of  Louisa  C.  Smith,  either  directly  by  the  deed 
and  the  operation  of  the  statute  concerning  uses  and  trusts, 
or  by  a  conveyance  from  Bennett,  particularly  were  the 
case  strengthened  by  the  evidence  referred  to  in  the  opin- 
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ion,  showing  that  the  consideration  was  paid  by  her  oat 
of  her  separate  estate. 

For  the  effect  of  the  mortgage  considered  in  connection 
with  the  power  contained  in  the  deed,  the  court  is  respect- 
fully referred  to  the  opinion  of  Judge  Talcott,  and  the 
points  and  argument  for  the  respondents  Louisa  C  Smith 
and  Reuben  G.  Sage,  trustee. 

There  was  no  error  in  the  judgment  appealed  from,  and 
it  should  be  affirmed,  with  costs. 

Thb  Court  affirmed  the  judgment  of  the  special  term ; 
no  written  opinion  being  delivered. 

[FovBTH  JgDioiAL  Dbpabtuent,  Gbvbbal  Tbbk  at  BttfiUo,  JTime  6, 187(K 
MMnf  P.  J.,  and  Jbhmm  and  TalcoU,  JiutJoes.] 


-•••- 


Fannie  P.  Cottlb,  appellant,  vs.  Lbvinus  Vandbrhbyden, 
general  guardian  of  Charles  L.  Petrie,  a  minor,  re- 
spondent. 

A  married  daughter  of  an  intestate,  over  the  tigP  of  twenty-one  jean,  is  enti- 
tled to  administration  upon  his  estate  in  preferenoe  to  the  guardian  of  a 
minor. 

APPEAL  from  an  order  of  the  surrogate  of  Herkimer 
county  appointing  the  respondent  administrator  of  the 
estate  of  Joram  Petrie,  deceased. 

On  the  16th  day  of  October,  1869,  Joram  Petrie  died,  at 
Little  Falls,  Herkimer  county,  intestate.  He  left  no  widow. 
His  only  next  of  kin  entitled  to  share  in  his  estate  were 
Fannie  P.  Cottle,  wife  of  0.  O.  Cottle,  of  Buffistlo,  who 
was  his  daughter  and  more  than  twenty-one  years  of  age, 
and  Charles  L.  Petrie,  of  Little  Falls,  a  minor  of  the  age 
of  seventeen  years,  his  son.  The  respondent^  Levinus 
Vanderheyden,  of  the  city  of  Troy,  was  appointed  general 
guardian  of  the  minor  son,  and  filed  his  petition  with  the 
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surrogate  of  Herkimer  county,  upon  which  a  citation  was 
issued  requiring  the  daughter  to  show  cause  why  letters 
of  administration  should  not  be  issued  to  the  respondent 
as  guardian  of  the  minor  son. 

On  the  return  day  of  the  citation  the  daughter  person- 
ally appeared  before  the  surrogate  and  objected  to  the 
granting  of  administration  to  the  guardian,  and  claimed 
the  right  of  administration  for  herself,  and  offered  to  take 
the  administration.  The  guardian  claimed  that  he  was 
entitled  to  priority  over  the  daughter. 

The  surrogate  decided  that  a  guardian  of  a  minor  son 
was  entitled  to  administration  in  preference  to  a  daughter 
of  full  age,  and  made  an  order  granting  letters  of  adminis- 
tration to  the  guardian. 

From  such  order,  the  daughter,  Fannie  P.  Cottle,  ap- 
pealed to  the  Supreme  Court. 

0.  0.  Cottle,  for  the  appellant 

L  The  appellant,  being  the  only  adult  child  of  the  in- 
testate, and  there  being  no  widow,  was  entitled  to  admin- 
istration in  preference  to  every  other  person.  (2  fi.  S.y 
eh.  6,  tide  2,  §§  27,  32,  33.  Wicktvire  v.  Chapman,  15  Barb. 
302,  304.  ClueU  .v.  Mattice,  43  id.  417,  420.  Law%  of  1867, 
vot  2,  p.  1927.)  The  person  entitled  to  a  preference  in 
administration  cannot  be  excluded  from  her  right,  except 
in  the  cases  enumerated  in  the  statute.  (Harrison  v.  Ma- 
Mahon,  1  Bradf,  283.  Coope  v.  Lowerre,  1  Barb,  Ch.  46. 
MeOregor  v.  McGregor,  1  Key 69,  133.)  The  appellant  was 
entitled  to  be  appointed  administratrix  on  her  own  petition, 
without  any  citation  to  any  person.  {Cobb  v.  Beardsley, 
37, Barb.  192.)  Married  women  are  capable  of  acting  as 
administratrixes  as  though  they  were  single  women.  (Laws 
of  1867,  vol  2,  p.  1927.)  It  is  believed  that  the  foregoing 
cases  establish  the  right  of  the  appellant  to  a  reversal  of  the 
surrogate's  decision,  and  to  a  decree  directing  her  appoint- 
ment as  administratrix,  but  as  a  contrary  and  erroneous 
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opinion  has  been  entertained  by  some  inferior  tribanalB,  it 
is  hoped  that  this  court,  by  its  decision  in  this  case,  will 
pat  an  end  to  the  great  inconvenience  and  injuries  result- 
ing to  persons  and  estates,  from  strangers  seizing  upon 
estates  by  means  of  an  appointment  as  guardian  of  some 
child  on  whom  they  may  by  chance  be  able  to  impose,  so 
long  as  there  may  be  an  adult  entitled  to  share  in  the  estate 
and  competent  to  administer. 

To  enable  us  the  better  to  understand  the  statute,  I  refer 
to  the  state  of  the  law  as  it  existed  prior  to  the  Revised 
Statutes.  Prior  to  the  time  of  Henry  VIII,  the  clergy 
seized  upon  estates  under  a  claim  of  right  to  administer, 
and  history  informs  us  of  the  result  to  the  estates.  (Tay* 
lor  V.  Dehmcy  (2  Cainetl'  Oases,  149)  shows  that  our  statute 
of  February  14,  1787,  was  taken  from  2l8t  Henry  8th, 
which  secured  the  right  of  administration  to  the  next  of 
kin,  and  remedied  the  enormous  evils  resulting  from  ad- 
ministrations by  strangers,  by  giving  the  right  to  the 
widow  or  next  of  kin,  if  they  would  accept  the  same.  Our 
statute  of  February  14, 1787,  (ch.  19,)  provides  "  that  where 
any  person  dieth  intestate,  the  widow  or  next  of  kin,  or 
any  of  them,  of  the  deceased  person,  if  they  or  either  of 
them  will  accept  the  same,  and  if  not,  some  other  proper 
person  or  persons,  shall  be  deputed  to  administer  the  goods 
of  the  intestate."  And  chapter  38  of  Laws  of  New  York, 
passed  February  20th,  1787,  is  substantially  the  same  in 
effect,  but  expressed  in  more  modern  language. 

The  attention  of  the  court  is  particularly  called  to  the 
following  preamble  and  statute,  viz :  Chapter  35  of  Laws 
of  New  York,  passed  March  23,  1792,  in  its  preamble  re- 
cites: ^'Whereas  administrations  have  been  frequently 
granted  in  this  State,  upon  the  mere  suggestion  of  the 
party  applying  for  the  same,  without  due  proof  of  the 
death  of  the  person  upon  whose  estate  they  are  granted ; 
and  it  has  happened  that  administrations  have  been 
granted  upon  the  estates  of  persons  who  were  then  living 
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and  residing  within  this  State,  and  administrations  are 
frequently  granted  to  persons  in  nowise  related  to  the  in- 
testate, and  who  procure  administrations  only  with  a  view 
of  appropriating  the  estates  of  intestates  to  their  own  use, 
from  which  practices  great  inconveniences  are  likely  to 
ensue."  For  remedy  whereof,  1.  Be  it  enacted,  &c.,  that 
no  letters  of  administration  shall  be  granted,  &c.,  until  due 
proof  be  made  before  the  said  judge  or  surrogate,  to  his 
satisfaction,  that  such  person  is  dead  and  died  intestate. 

2.  That  when  application  is  made  for  letters  of  admin-' 
istration  upon  the  estate  &c.  of  any  person  dying  intestate, 
by  any  person  or  persons  not  entitled  to  the  same  as  next 
of  kin  to  the  intestate,  the  judge  of  the  court  of  probates, 
or  surrogate,  to  whom  such  application  shall  be  made, 
shall,  before  the  granting  of  the  administration,  issue  a 
citation  to  the  next  of  kin  to  the  intestate,  summoning 
them  to  appear  and  show  cause,"  &c. 

Thus  it  will  be  seen  that  at  an  early  period  of  the  exist- 
ence of  the  State  the  evils  arising  from  appointing  strangers 
administrators  had  been  so  great  as  to  attract  the  attention 
of  the  legislature  and  to  compel  them  to  provide  a  remedy, 
which  they  happily  did,  by  compelling  the  surrogate  to 
warn  the  next  of  kin  of  the  danger,  and  notify  them  to 
claim  and  protect  their  right.  Is  the  evil  any  less  where 
persons,  strangers,  obtain  guardianships  of  minors  for  the 
purpose  of  securing  the  administrations  of  estates  ^'  with  a 
view  of  appropriating  them  to  their  own  use?"  The 
statute  of  March  27,  1801,  chapter  77,  is  the  next  one,  but 
does  not  materially  change  the  law  upon  this  question. 
(See  Kent  dk  Badcliff*s  edition  Revised  and  Session  Laws^  vol. 
1,  pp.  217-219,  2d  ed.)  These  provisions  are  substantially 
preserved  in  the  Revised  Laws  of  1813.  (See  act  'passed 
April  3,  1813,  vol.  1,  p,  445.)  Down  to  the  time  the  Re- 
vised Statutes  went  into  force  there  never  had  been  a  la^^ 
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which  recognized  the  right  to  appoint  a  guardian  as  ad- 
ministrator under  any  circumstances. 

I  have  examined  the  statutes  of  a  large  number  of  the 
United  States  and  the  laws  of  England,  ancl  find  that  there 
does  not  exist  any  authority  any  where,  (except  such  as 
may  be  found  in  our  Revised  Statutes,)  for  the  appoints 
ment  of  a  guardian  as  administrator  of  the  estate  of  an  in- 
testate. Therefore  the*  provision  of  the  Revised  Statutes, 
giving  a  guardian  any  place  at  all,  was  an  innovation,  and 
should  be  closely  scanned  to  see  how  far  the  legislature 
intended  to  alter  the  preexisting  law.  The  guardian  may 
still  be  a  stranger  to  the  blood  and  estate  of  the  intestate, 
and  the  fact  that  he  has  as  a  preliminary,  swallowed  a 
minor  and  his. private  estate,  may  not  diminish  his  capa- 
city as  administrator  for  consuming  the  intestate's  estate. 
Though  he  may  have  succeeded  in  getting  possession  of  a 
minor,  body,  soul  and  estate,  he  is  still  a  stranger,  from 
the  appointment  of  whom  as  administrator  "  great  incon- 
veniences are  likely  to  ensue,"  for  remedy  whereof  the 
prior  right  of  administration  is  secured  to  the  next  of  kin. 
Whatever  ambiguity  there  may  be  about  the  section  27, 
the  section  33  was  enacted  at  the  same  time  and  is  ex- 
planatory of  it,  and  clearly  defines  the  position  of  the 
guardian  in  accordance  with  reason  and  the  spirit  of  the 
etatute.  That  section  33  is,  "  if  any  person  who  would 
otherwise  be  entitled  to  letters  of  administration  as  next 
of  kin  shall  be  a  minor,  such  letters  shall  be  granted  to  his 
guardian,  being  in  all  respects  competent,  in  preference  to 
creditors  or  other  persons."  The  words  "or  other  per- 
sons," as  used  in  this  section,  have  received  judicial  con- 
struction. Their  meaning  is  clearly  and  satisfactorily 
defined  in  Wickwire  v.  Chapman^  (16  Barb,  302,  304,)  and 
Cluett  V.  Mattice,  (43  id.  417,)  to  be  persons  not  entitled  to 
share  in  the  estate.  The  respondent  applied  in  the  capa- 
city of  guardian  of  a  minor  who  would  otherwise  have 
been  entitled  to  letters  of  administration  as  "next  of  kin." 
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and  his  degree  of  preference  is  defined  by  section  33,  and 
thereby  he  simply  outranks  "  creditors,"  &c.  Expressio 
umu%  est  exclusio  alteriu%^  is  a  maxim  in  the  construction 
of  statutes.  {Story ^  J],  3  Story ^  87,  89.)  And  the  maxim 
is  peculiarly  applicable  to  a  case  like  this,  where  the  statute 
confers  a  right  which  never  before  existed,  and  where  an 
extension  of  the  interpretation  beyond  the  express  words 
of  the  statute  would  contravene  the  general  policy  of  the 
law.  The  appellant  applied  as  the  daughter  or  child  of 
the  intestate,  for  letters  in  her  own  right,  and  her  degree 
of  preference  is  defined  by  section  27,  and  thereby  she  out- 
ranks every  person  except  the  widow.  The  policy  of  our 
law  does  not  favor  administration  by  strangers.  {Goods  of 
Williams^  Tucker's  Surr.  B,  8.)  A  relative  who  has  no  in- 
terest is  a  stranger.  {Dayton  s  Surr.  235.)  The  policy  of 
the  system  of  administration  is  to  commit  administration  to 
the  person  having  the  greatest  interest  in  the  estate.  (8  Oill 
d  J,  79,  85.  1  Brad,  Surr.  B.  495.  2  B.  S.  ck  6,  title  2, 
art  1,  §  14.)  In  support  of  the  general  policy  of  the  statute, 
it  may  be  well  to  bear  in  min(i  that  it  is  the  general  expe- 
rience of  mankind  that  nobody  is  so  competent  to  take 
care  of  property  as  the  owner,  and  one  of  the  chief  rights 
of  property  is  the  right  to  its  control  and  possession,  and 
the  appointment  of  a  stranger  to  the  control  of  an  estate, 
over  a  competent  person  largely  interested  therein,  not 
only  contravenes  the  manifest  scope  and  spirit  of  the  stat- 
ute, but  impairs  the  most  essential  rights  of  property,  and 
is  repugnant  to  natural  justice,  and  may  be  well  stigma- 
tized as  "  practices  from  which  great  inconveniences  are 
likely  to  ensue."  And  history  is  full  of  the  "inconven- 
iences "  which  have  ensued  to  peoples  and  estates  from 
ambitious  or  avaricious  persons  setting  up  claims  to  con- 
trol estates  or  rule  nations  under  the  shadow  of  the  names 
of  children  or  minors.  It  is  a  lamentable  spectacle ;  an 
orphan  brother  and  sister,  and  a  contest  over  the  adminis- 
tration of  their  estate.    But  the  sister's  controversy  is  not 
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with  her  brother.  She  is  battling  to  rescue  her  brother 
as  well  as  their  estate  from  pernicious  control.  Her  strug- 
gle is  with  strangers  who  have  usurped  her  rights,  grasped 
her  property  and  sought  to  rob  her  of  the  affection  of  her 
brother.  And  one  of  the  "  inconveniences  likely  to  en- 
sue" from  granting  administrations  to  strangers  who  can 
control  a  minor,  is  the  inevitable  sundering  of  family  ties, 
which  the  strangers  must  accomplish  before  they  can  place 
themselves  in  a  position  to  contest  the  right  of  the  adult 
member  of  the  family.  It  is  the  experience  of  courts  that 
guardianships  are  frequently  sought  as  a  means  of  obtain- 
ing administration,  and  in  such  cases  in  addition  to  the 
usual  inconveniences  ensuing  from  administrations  by 
strangers,  we  shall  have  the  family  ties  sundered  by  the 
strangers,  and  it  is  not  often  that  such  ties  will  be  broken 
by  honorable  means,  nor  for  justifiable  purposes,  nor  by 
worthy  persons. 

The  clear  reading  of  the  statute  is  in  harmony  with  the 
general  policy  of  the  law,  which  prefers  next  of  kin  to 
strangers,  and  those  who  are  entitled  to  share  in  the  estate 
to  those  who  are  not,  and  the  relatives  mentioned  in  sec- 
tion 27  are  entitled  to  preference  over  persons  applying  as 
guardians,  who  are  practically  strangers. 

The  contrary  of  these  propositions  was  decided  by  the 
surrogate ;  and  his  decree  should  be  reversed,  with  costs 
to  be  paid  by  the  respondent,  and  letters  should  be  directed 
to  be  issued  to  the  appellant  upon  her  petition  and  bond 
now  on  file  with  the  surrogate. 

A.  LoomiSf  for  the  respondent. 

I.  The  guardian  of  a  male  minor  is  entitled  to  letters 
of  administration  in  preference  to  a  married  female  of  the 
same  degree  of  kindred. 

The  27th  section  of  the  act  "  granting  letters  of  adminis- 
tration," settles  the  priority  in  cases  of  intestacy :  "  1st,  to 
the  widow;  2d,  to  the  children,"  and  so  on,  3d,  4th,  5th, 
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6tli  and  7th,  and  after  the  7th,  to  the  next  of  kin/  It  pro- 
'  vides  that  if  any  of  the  persons  so  entitled  be  minors, 
administration  shall  be  granted  to  their  guardians.  It 
next  provides  that  if  none  of  the  kindred  will  accept,  the 
creditors  are  next  entitled,  and  if  no  creditx)r  applies,  then 
to  any  other  person  legally  competent  The  next  section, 
28,  provides  that  when  several  persons  of  the  same  degree 
of  kindred  are  entitled  to  administration,  they  shall  be 
preferred  in  the  following  order ;  first,  males  to  females ; 
second,  relatives  of  the  whole  blood  to  those  of  the  half 
blood ;  third,  unmarried  women  to  such  as  are  married. 
In  section  14  of  the  same  statute,  the  order  of  preference 
in  granting  letters  of  administration  with  the  will  annexed, 
that  is  where  the  executors  renounce  or*neglect  to  act,  are 
dead  or  incompetent,  is  different,  and  is  provided  for  in 
section  14,  and  goes,  first,  to  residuary  legatees ;  second, 
to  principal  or  specific  legatees ;  third,  to  the  widow  and 
next  of  kin,  or  to  any  creditor  of  the  testator.  In  this 
section  no  provision  is  made  for  the  case  where  the  per- 
son entitled  is  a  minor,  as  it  is  in  cases  of  intestacy  in 
section  27 ;  and  if  there  was  a  will  in  this  case  there  might 
be  good  grounds  for  denying  the  prior  right  of  the  guardian 
of  an  infant  in  one  class  over  that  of  a  person  in  succeed- 
ing classes,  or  perhaps  even  to  creditors  or  other  persons. 
Nor  is  the  priority  of  males  over  females  extended,  as  is 
done  in  cases  of  intestacy  in  section  28.  This  deficiency, 
in  cases  of  wills  is,  however,  provided  for  subsequently  in 
section  33,  so  far  as  relates  to  minors,  by  providing  that  in 
such  cases  letters  with  the  will  annexed  shall  be  granted 
to  the  guardian  of  persons  next  of  kin  in  preference  to 
creditors  or  other  persons. 

It  will  be  observed  that  the  statute  makes  a  distinction, 
and  provides  in  different  sections  for  the  two  cases,  one  of 
intestacy  and  the  other  of  administration  with  the  will 
annexed.  The  priority  of  right  to  administer  in  cases  of 
intestacy  is  defined  and  fixed  in  sections  27  and  28,  and 
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needs  no  other  provision  to  make  it  clear  and  well  defined ; 
whije  that  in  cases  of  administration  with  the  will  annexed 
is  contained  in  section  14,  omitting,  however,  to  provide 
for  the  case  of  a  minor  relative,  which  is  afterwards  con- 
tained in  section  33,  obviously  inserted  for  that  purpose 
only. 

The  case  of  Wiekwire  v.  Chapman^  (15  Barb.  302,)  relied 
upon  by  the  petitioner,  does  not,  on  critical  examination, 
bear  out  the  syllabus  or  marginal  note,  or  if  that  construc- 
tion be  correct,  the  case  itself  shows  a  misconstruction  of 
the  statute  and  ought  to  be  re-examined.  That  case  was 
dissimilar  to  this,  and  the  decision  can  be  sustained  on  the 
other  facts  peculiar  to  it.  The  case  was  this  :  The  g^nd- 
daughter  of  the  intestate  applied  for  letters  of  adminis- 
tration. The  petition  gave  the  names  of  three  children  of 
the  intestate,  who  were  residents,  and  of  five  grand- 
children, minors,  some  of  them  males,  residing  out  of  the 
State,  and  having  no  general  guardian ;  proper  citations 
were  issued  and  duly  served,  except  that  the  service  on 
the  non-resident  minor  grandchildren  was  on  a  special 
guardian  appointed  by  the  surrogate  without  notice  to  the 
children  or  their  parents.  It  appears  also,  in  the  opinion 
of  the  court,  that  the  citations  were  duly  published  in  the 
State  paper.  This  made  the  service  on  the  non-residents 
complete  as  the  statute  then  stood,  without  regard  to  the 
service  on  the  special  guardian,  which,  without  the  publi- 
cation, would  have  been  irregular.  On^^the  hearing  no 
one  appeared  and  claimed  letters  as  against  the  petitioner, 
but  one  of  the  resident  children  did  appear  and  object  to 
granting  letters  to  the  petitioner,  on  the  ground  that  the 
citation  had  not  been  properly  served  on  the  non-resident 
minor  grandchildren.  The  objection  was  taken  to  the 
manner  of  serving  the  citation  on  a  special  guardian  for 
the  non-resident  grandchildren,  and  seems  to  have  over- 
looked the  fact  that  the  citation  was  also  served  on  them 
by  publication.     The  court  held  that  the  service  of  cita- 
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tions  was  sufficient;  that  the  pnblication  in  the  State  paper 
was  proved,  and  it  is  stated  that  there  was  no  general 
guardian  of  the  non-resident  infant  grandsons.  The  de- 
cision of  these  points  was  conclusive  in  the  case  ;  no  one 
entitled  to  priority  having  appeared  and  claimed  letters, 
they  were  properly  granted  to  the  petitioner,  by  the  surro- 
gate. From  this  decision  of  the  surrogate  an  appeal  was 
taken  to  the  Supreme  Court,  which  sustained  and  affirmed 
the  surrogate's  decision ;  but  the  judge,  in  giving  his  opin- 
ion, instead  of  resting  solely  on  the  good  grounds  that 
the  citations  had  been  regularly  served,  and  that  no  one 
having  prior  right  appeared  and  claimed  letters,  and  that 
as  to  the  non-resident  grandsons  it  did  not  appear  that 
they  had  any  general  guardian  competent  to  take  letters 
in  their  behalf,  went  further  for  a  reason,  and  unneces- 
sarily and  mistakenly  brought  in  section  33  as  the  basis 
of  his  decision,  and  held,  under  that  section,  that  the 
guardian  of  infant  males  is  not  entitled  to  priority  over 
any  of  the  relatives,  but  only  over  creditors  and  other  per- 
sons mentioned  in  section  33.  On  examining  this  opinion 
and  the  statutes,  it  is  manifest  that  the  judge  did  not  ad- 
vert to  the  distinction  made  by  the  statute  between  the 
right  to. administer  in  cases  of  intestacy  and  those  of  ad- 
ministration with  the  will  annexed. 

ClueU  V.  MaUice  (43  Barb.  417)  was  a  case  of  application 
for  letters  of  administration  with  the  will  annexed,  and  is 
governed  by  sections  14  and  33  of  the  statute.  The  tes- 
tator made  his  will,  appomting  his  wife  sole  executrix, 
and  disposed  of  only  about  $3000  out  of  $19,000— his  en- 
tire estate.  The  wife  died,  and  the  testator  then  married 
the  respondent,  and  soon  after  also  died,  leaving  her  and 
four  children  by  his  first  wife.  These  four  children  had  a 
general  guardian  appointed,  who  applied  for  letters  of  ad- 
ministration with  the  will  annexed,  and  the  widow  also 
made  a  counter  application.  The  surrogate  decided  m 
fSftvor  of  the  widow^  and  the  general  guardian  appealed  to 
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the  Supreme  Court,  which  sustained  his  decision.  In 
giving  his  decision,  Judge  Ingalls  relies  on  section  14, 
above  cited,  as  applicable  to  cases  of  administration  with 
the  will  annexed.  He  says,  "  there  are  no  residuary  or 
specific  legatees ;"  the  next  person  entitled  after  residuary, 
specific  and  principal  legatees,  is  the  widow;  and  the 
court  decided  in  this  case  that  she  is,  within  the  spirit  and 
intent  of  the  statute ;  and  he  cites  the  case  of  Wiekwire  v. 
Chapman  with  approbation,  and  fails  to  discriminate  be- 
tween the  two  sections  of  the  statute,  without  apparently 
perceiving  that  they  provide  for  separate  and  distinct 
cases,  the  one  for  cases  of  intestacy,  and  the  other  for 
those  where  there  is  a  will  to  be  administered:  and  cites 
the  case  of  Wicktvire  as  leading  to  the  conclusion  "that  no 
guardian  of  an  infant,  not  a  residuary  or  specific  legatee, 
is  entitled  to  letters  of  administration  with  the  will  an- 
nexed, in  preference  to  the  widow  of  the  testator" — a  con- 
clusion which  is  no  doubt  sound  and  good  law  in  the  case^ 
where  there  is  a  will  to  be  administered ;  but  which  can 
in  no  way  be  predicated  upon  the  case  cited  where  there 
was  no  will,  nor  upon  the  case  at  bar,  which  is  equally 
destitute  of  this  important  feature. 

There  is  no  way  in  which  the  statute  in  relation  to  the 
granting  of  letters  of  administration  in  cases  of  intestacy, 
and  with  the  will  annexed,  can  be  made  intelligent  and 
harmonious,  and  so  construed  in  accordance  with  the  rules 
of  construction  as  to  give  every  part  effect,  other  than  to 
regard  sections  27  and  28  as  applying  exclusively  to  cases 
of  intestacy,  and  sections  14  and  23  to  those  of  adminis- 
tration with  the  will  annexed.  This  construction  makes 
every  part  efficient  and  harmonious. 

The  provision  of  section  27  divides  the  persons  entitled  to 
administration  as  relatives  into  seven  classes,  (as  amended 
in  1867  into  eight  .classes,  by  including  the  mother  as  in 
the  fourth  class  next  after  the  father,  which  is  the  third,) 
the  relatives  in  each  class  having  preference  to  those  in 
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the  succeeding  classes;  and  then  adds,  "if  any  of  the  per- 
sons so  entitled  be  minors,  administration  shall  be  granted 
to  their  guardians."  The  question  is,  where  does  this  pro- 
vision apply  ?  Does  it  mean  that  if  any  one  of  the  higher 
class  is  composed  of  minors,  their  guardians  shall  be  sub- 
stituted in  their  places  and  be  entitled  to  administration 
in  preference  to  an  adult  of  the  next  or  succeeding  class, 
as  we  insist  ?  Or,  does  it  mean  that  only  adults  shall  be 
deemed  members  of  the  class,  and  that  there  must  be  an 
entire  failure  of  adult  relatives  of  the  classes,  before  the 
guardian  of  an  infant  of  the  nearest  of  kin  can  come  in  ? 
Such  a  construction  would  be  obviously  adverse  to  the 
spirit  and  intent  of  the  statute,  and  in  direct  contradiction 
to  its  grammatical  connection. 

It  has  no  ambiguity — ^it  can  receive  but  one  construc- 
tion, which  is,  that  if  any  class  is  composed  of  minors,  the 
general  guardians  of  such  minors  are  entitled  to  adminis- 
ter in  their  place,  before  any  of  a  succeeding  class.  They 
stand  in  the  place  of  their  wards.  This  point  being  set- 
tled, the  next  question  is  as  to  priority  between  a  male 
and  a  female  of  the  same  class.  Section  28  provides  for 
this  case,  and  gives  preference  to  the  male.  It  makes  it 
in  effect  as  if  in  section  27  the  order  of  priority  had  been, 
1st,  to  the  widow;  2d,  to  the  sons;  3d,  to  the  daughters; 
4th,  to  the  father ;  5th,  to  the  mother ;  6th,  to  the  brothers ; 
7th,  to  the  sisters;  8th,  to  the  grandsons;  9th,  to  the 
granddaughters ;  and  10th,  to  other  next  of  kin  entitled  to 
share  in  the  distribution,  males  having  priority  over 
females  of  the  same  degree  of  kindred.  This  is  the  exact 
effect  of  uniting  the  classification  in  consecutive  order. 
It  seems  too  plain  to  admit  even  of  argument,  that  where 
a  class  is  composed  of  infants  who  have  guardians,  these 
take  the  place  of  their  wards,  and  have  priority  over  per- 
sons in  the  succeeding  classes.  Believing  this  to  be  the 
proper  and  only  fair  construction  of  the  statutes  defining 
the  priority  of  right  to  administer  in  cases  of  intestacy,  the 
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surrogate  properly  granted  lettera  to  the  guardian  of 
Charles  L.  Petrie,  and  we  ask  that  his  decision  may  be 
affirmed,  with  costs. 

By  the  Court.  The  order  of  the  surrogate  is  reversed, 
on  the  ground  that  by  the  statute  prescribing  the  order  in 
which  the  next  of  kin  of  an  intestate  shall  be  entitled  to 
letters  of  administration,  adult  daughters  are  entitled,  in 
preference  to  the  guardians  of  minor  sons. 

Section  27  (3  B.  8,  p.  158,  5tK  ed,)  prescribes  the  order 
in  which  the  next  of  kin  shall  be  entitled  to  letters  of  ad- 
ministration in  cases  of  intestacy.  It  is  provided  by  section 
28,  that  in  determining  who  of  a  class  shall  be  preferred, 
males  shall  be  preferred  to  females.  This  general  pro- 
vision is  controlled  by  section  32,  which  declares  that  let- 
ters shall  not  be  granted  to  minors. 

By  section  27  it  is  declared  that  if  any  of  the  several 
classes  mentioned  therein  be  minors,  letters  shall  issue  to 
their  guardians.  If  none  of  the  relatives  of  the  intestate 
or  guardians  of  minors  will  accept,  then  letters  are  to  issue 
to  the  creditors  of  the  intestate. 

It  is  quite  obvious  that  guardians  are  not  to  be  appointed 
in  the  same  cases  in  which  their  wards  would  be  entitled 
if  of  full  age.  If  that  had  been  the  intention  of  the  legis- 
lature it  would  not  have  provided  that  guardians  should 
be  entitled  after  relatives  and  before  creditors. 

Independent  of  the  statute,  it  would  seem  to  us  to  be 
most  judicious  that  guardians  should  only  be  entitled  in 
the  event  that  there  is  no  adult  relative  who  is  competent 
(  Wickwire  v.  Chapman,  15  Barb,  302.)  The  order  of  the 
surrogate  is  reversed,  with  costs. 

[Fourth  Judicial  Department,  General  Term,  at  Buffalo,  June  6, 1870. 
MulUnj  P.  J,  aad  Johnson  and  Talcotty  Justices.] 
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The  plaintiff,  to  whom  land  had  been  conveyed  by  deed,  without  considera- 
tion, for  the  benefit  of  S.,  executed,  at  the  request  of  S/s  husband,  a  mort- 
gage thereof  to  C.  to  secure  the  payment  of  $1600,  supposing,  at  the  time, 
that  he  was  acting  for  the  benefit  of  8. ;  but  in  fact  the  mortgage  was  given 
without  her  knowledge  or  authority,  and  without  consideration  to  her  or  to 
the  mortgagor.  The  mortgage  having  been  assigned  to  the  defendant,  she 
was  proceeding  to  foreclose  the  same,  by  advertisement  under  the  statute. 

ffeldj  1.  That  the  plaintiff  holding  the  legal  estate  in  the  premises,  without 
anything  in  the  conveyance  to  him  which  would  give  notice  to  any  one 
that  he  held  it  only  in  trust,  a  foreclosure  against  him  by  advertisement 
under  the  statute,  if  the  same  were  regular,  and  completed,  to  a  purchaser 
for  value,  without  notice,  would  cut  off  the  equity  of  8.,  although  no  notice 
of  the  proceedings  were  served  upon  her. 

2.  That  in  case  of  such  a  sale,  the  plaintiff  would  be  liable  to  B.  for  the  loss 
she  had  sustained  by  his  wrongful  mortgaging  of  the  premises,  although  he 
honestly  supposed  ho  was  acting  for  her  when  he  executed  the  mortgage. 
And  that  this  gave  him  such  a  pecuniary  interest  in  the  question  as  author- 
ized him  to  bring  an  action  to  restrain  the  statutory  foreclosure. 

8.  That  the  plaintiff  was  trustee  of  an  express  trust,  within  the  meaning  of 
section  113  of  the  Code  of  Procedure,  as  amended  in  1861,  and  as  such,  was 
authorized  to  bring  an  action  for  that  purpose,  in  his  own  name,  without 
joining  8.  as  plaintiff  with  him. 

4.  That  if  the  defendant  wished  to  insist  that  8.  should  have  been  joined  as  a 
party  plaintiff,  she  should  have  made  the  claim  in  her  answer ;  and  that 
not  having  done  so,  the  objection  was  waived,  and  the  complaint  could  not 
be  dismissed  for  that  cause. 

6.  That  if  it  appeared,  on  the  trial,  that  a  complete  determination  of  the  con- 
troversy could  not  be  had  without  the  presence  of  8.,  the  court  should  have 
caused  her  to  be  brought  in,  pursuant  to  section  122  of  the  Code.  Mob- 
OAH,  J.,  dissented. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee,  dismissing  the  plaintiff's  complaint 
The  action  was  brougtit  to  restrain  the  defendant  from 
foreclosing  a  mortgage,  executed  by  the  plaintiff,  of  which 
the  defendant  was  the  holder.  It  appeared  on  the  trial, 
that  in  1853,  one  Mrs.  Stewart  was  the  owner  of  personal 
property  which  had  been  transferred  to  her  by  her  hus- 
band before  their  marriage;  that  she  sold  it  to  John 
Langdon,  and  that  Langdon,  in   consideration   thereof. 
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transferred  the  title  to  the  real  estate  in  question  to  the 
plaintiflf,  Brown,  by  deed  absolute  in  form,  and  without 
the  then  knowledge  of  Brown,  which  deed  from  Langdon 
to  Brown  was  intended  for  the  benefit  of  Mrs.  Stewart; 
she  being  aware  that  the  conveyance  was  to  be  made  to 
Brown,  but  unaware' of  the  form  in  which  the  convey- 
ance was  to  be  made. 

On  the  1st  of  May,  1858,  Brown  executed  and  delivered 
to  Mrs.  Stewart  his  promissory  note  for  $300,  for  the 
premises,  payable  at  ninety  days,  but  he  never  paid  it, 
and  was  never  called  upon  to  do  so.  He  never  entered 
into  the  actual  possession  of  the  premises,  and  had  noth- 
ing to  do  with  the  care  or  use  of  thefn,  and  considered 
that  he  held  them  for  the  benefit  of  Mrs.  Stewart. 

On  the  29th  of  December,  1867,  Brown  executed  a 
mortgage  on  the  premises  to  one  Chauncey  W.  Cherry, 
to  secure  the  payment  to  him  of  the  sum  of  $1500,  in 
five  years  from  the  13th  of  May,  1858,  with  annual  in- 
terest, and  without  any  bond  collateral  thereto,  or  cov- 
enant for  the  payment  by  him.  At  the  time  he  executed 
the  mortgage,  he  was  requested  to  do  so  by  Mr.  Stewart, 
the  husband  of  Mrs.  Stewart,  and  he  supposed  he  exe- 
cuted it  for  the  parties  beneficially  interested  in  the  prem- 
ises, but  he  received  no  consideration  for  the  mortgage,  • 
whatever;  and  the  proof  showed  that  Mrs.  Stewart  did 
not  authorize  the  giving  of  the  mortgage,  and  did  not 
know  of  its  execution  until  a  long  time  afterwards;  and 
there  was  no  proof  that  there  was  any  consideration  what- 
ever for  the  execution  of  it  The  referee,  however,  refused 
to  find  "that  Mrs.  Stewart  did  ndt  direct,  or  consent,  that 
the  mortgage  be  given,  and  received  no  consideration 
whatever  therefor,  and  did  not  know  of  the  same  until 
some  months  or  years  after  it  was  given  ;"  *'  on  the  ground 
that  it  was  not  necessary  to  a  decision  of  the  case."  To 
which  the  plaintifl:''s  counsel  excepted.  It  further  ap- 
peared, that  during  all  the  time  after  the  deed  was  exe- 
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cuted^  from  Langdou  to  Brown,  Alpheus  Stewart,  the 
husband  of  Mrs.  Stewart,  had  the  possession  and  charge 
of  the  premises.  The  referee  also  found,  "that  the  plain- 
tiff claimed  to  prosecute  the  action  for  the  benefit  of  Mrs. 
Caroline  Stewart,  wife  of  Alpheus  Stewart."  But  no  such 
claim  was  made  in  the  complaint,  nor  does  it  so  appear 
from  the  case,  further  than  by  the  facts  above  stated. 

On  the  6th  of  August,  1861,  Chauncey  W.  Cherry  as- 
signed the  mortgage  to  Ira  Hopkins,  who,  by  his  last  will 
and  testament  bequeathed  it  to  his  daughter*,  the  defend- 
ant, and  after  his  death,  and  at  the  time  of  the  com- 
mencement of  the  action,  she  was  proceeding  to  foreclose 
it  by  advertisement,  pursuant  to  the  statute,  for  the  whole 
amount  of  the  principal,  and  for  the  whole  amount  of  in- 
terest thereon,  none  having  ever  been  demanded  or  paid. 

There  was  no  objection  taken  that  any  other  person  or 
persons  were  not  joined  with  the  plaintiff  as  parties  to  the 
action,  either  by  demurrer  or  answer. 

At  the  close  of  the  trial  the  plaintiff's  counsel  asked 
the  referee  to  find  and  decide,  "  1st.  That  the  plaintiff 
having  executed  and  delivered  the  mortgage  in  question 
to  Cherry,  the  plaintiff  can  maintain  this  action  to  set  it 
aside  for  want  of  consideration,  without  joining  the  per- 
son having  the  equitable  interest  in  the  lands  so  mort- 
gaged. 2d.  That  the  objection  of  non-joinder  of  said 
person  as  a  party  plaintiff  not  having  been  taken,  either 
by  demurrer  or  answer,  is  waived." 

The  referee  refused  so  to  find ;  to  which  the  plaintiff's 
counsel  duly  and  severally  excepted ;  and  the  referee  dis- 
missed the  complaint,  '^  on  the  ground  that  the  plaintiff 
was  not  the  real  party  in  interest,  nor  the  trustee  of  an 
express  trust ;"  to  which  decision  the  plaintiff's  counsel 
duly  excepted. 

Judgment  was  entered  for  the  defendant,  pursuant  to 
the  report,  and  the  plaintiff  appealed. 
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Hunt  ^  Oreeuy  for  the  appellant 
Henry  Riegel^  for  the  4'espondent 

Foster,  J.  We  must  assume,  for  the  purpose  of  decid- 
ing the  questions  before  us,  not  only  as  the  referee  has 
found,  that  the  plaintiflF  received  no  consideration  for 
the  execution  of  the  mortgage,  but  also  that  it  was  with- 
out consideration  to  Mrs.  Stewart ;  for  if  that  would  give 
the  plaintiff  any  more  right  to  bring  this  action  than  if 
she  did  receive  a  consideration,  it  was  the  duty  of  the 
referee  to  find  and  declare  how  that  fact  was,  instead  of 
refusing  to  find  it,  on  the  ground  that  it  was  immaterial. 

But  upon  the  supposition  that  the  plaintiff  was  not  a 
trustee  of  an  express  trust,  was  the  fact  of  such  want  of 
consideration  to  her  immaterial  ? 

Upon  the  proofs  in  the  case,  the  plaintiff,  although  he 
supposed  he  was  acting  for  the  benefit  of  Mrs.  Stewart,  in 
executing  the  mortgage,  executed  it,  in  fact,  without  her 
knowledge  or  authority,  and  without  consideration  to  her. 
He  held  the  legal  estate  in  the  premises,  and  there  was 
nothing  in  the  conveyance  to  him  which  would  give  notice 
to  any  one  that  he  held  it  only  in  trust;  and  there  can  be 
no  doubt,  I  think,  that  a  foreclosure  against  him  by  adver- 
tisement, pursuant  to  the  statute,  if  tiie  sale  were  regular 
and  completed  to  a  purchaser  for  value,  without  notice, 
would  cut  off  the  equity  of  Mrs.  Stewart,  although  no 
notice  of  the  proceeding  were  served  upon  her.  Great  in- 
justice would  ensue,  if  parties  were  allowed  to  hold  the 
beneficial  interest  in  Ijind,  under  deeds  to  other  persona, 
purporting  to  be  in  fee  simple,  against  incumbrances  placed 
upon  it  by  the  grantee,  in  favor  of  persons  who  had  no 
notice  of  the  secret  trust,  and  equal  injustice  if,  upon  the 
statutory  foreclosure  of  any  mortgage  executed  by  the 
secret  trustee,  in  his  own  name,  such  trust  could  prevail 
against  a  purchaser  at  the  mortgage  sale,  in  good  faith 
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and  for  a  valuable  consideration.  And  it  is  clear  from  the 
language  of  the  statute,  that  upon  the  foreclosure  in  ques- 
tion no  notice  to  Mrs.  Stewart  was  necessary.  (2  B.  S. 
778,  §  3,  9ubd.  4,  Ath  ed.) 

Suppose,  then,  the  plaintiff  had  not  commenced  this 
action,  to  restrain  the  statutory  foreclosure,  and  a  sale  of 
the  premises,  regular  in  form,  had  been  made  to  a  pur- 
chaser for  valuable  consideration  and  without  notice; 
would  not  the  plaintiff  be  liable  to  Mrs.  Stewart  for  the 
loss  she  sustained  by  his  wrongful  mortgaging  of  the 
premises;  and  would  it  be  any  answer  to  such  alleged 
liability  that  he  honestly  supposed  he  was  acting  for  her 
when  he  executed  it?  I  think  not,  and  that  he  had  such 
a  pecuniary  interest  in  the  question,  for  that  reason,  as 
authorized  him  to  bring  the  action ;  and  the  referee  erred 
in  refusing  to  find  that  the  mortgage  was  executed  with- 
out the  knowledge  of  Mrs.  Stewart,  and  without  consider- 
ation to  her. 

Again,  was  the  referee  right  in  holding  that  the  plain- 
tiff was  not  the  '^trustee  of  an  express  trust?"  It  is 
claimed  by  the  counsel  for  the  defendant  that  the  trust  in 
question  was  a  resulting  trust,  instead  of  an  express  trust ; 
but,  I  think,  without  sufficient  ground  for  such  claim.  A 
resulting  trust  hardly  ever  arises  from  acts  which  show 
that  the  trustee  and  the  cestui  que  trust  concur  in  the  cre- 
ation of  it ;  and  it  is  well  illustrated  by  the  case  of  a  pur- 
chase by  one,  in  his  own  name,  of  property,  with  the  funds 
which  he  has  in  his  hands,  belonging  to  another,  to  be 
applied  to  some  other  purpose, />r  where  he  has  such  funds 
in  his  hands  for  the  purchase  of  a  particular  piece  of  real 
estate,  for  and  in  the  name  of  his  principal,  and  he,  in 
violation  of  his  instructions^  makes  the  purchase  and  takes 
the  absolute  legal  title  to  himself.  In  such  cases  there  is 
a  resulting  trust  in  favor  of  the  person  whose  funds  have 
been  used  by  the  grantee.  Such  was  not  the  case  here. 
The  principal  knew  that  the  deed  was  to  be  taken  in  the 
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name  of  Brown,  though  she  did  not  know  what  the  form 
of  the  deed  would  be. 

It  is  what,  at  common  law,  was  an  implied  trust,  and  it 
is  technically  so  still ;  and  it  must  be  conceded  that  it  was 
not  an  express  trust  at  common  law.  '' Express  trusts  are 
those  which  are  created  in  express  terms  in  the  deed, 
writing  or  will,  while  implied  trusts  are  those  which  with- 
out being  expressed  are  deducible  from  the  nature  of  the 
transaction,  as  matters  of  intent;  or  which  are  superin- 
duced upon  the  transaction,  by  operation  of  law,  as  mat- 
ters of  equity,  independently  of  the  particular  intention 
of  the  parties."     (Bouvier'9  Law  Dic.j  tit.  Trust.) 

Neither  was  it  what  is  termed  an  express  trust  in  the 
Revised  Statutes.  (1  Stat,  at  Large^  768,  §  55,  et  $eq.)  Nor 
is  it  to  my  mind  certain  that  it  was  so  according  to  section 
113  of  the  Code  of  Procedure,  as  originally  enacted,  which 
was  perhaps  intended  to  embrace  such  as  were  express 
trusts,  at  the  common  law,  and  by  the  several  statutes, 
and  was  as  follows :  ^<  An  executor  or  administrator,  or 
trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted."  And  yet 
upon  the  authority  of  Orinnell  v.  Schmidt,  {infra,)  decided 
in  May,  1850,  there  would  seem  to  be  no  doubt  that  it  was. 

In  1851,  section  113  of  the  Code  was  amended,  by  add- 
ing at  the  end  of  it  the  following  words :  "  A  trustee  of  an 
express  trust,  within  the  meaning  of  this  section,  shall  be 
construed  to  include  a  person  mth  whom  or  in  whose  name  a 
contract  is  made  for  the  beneff  of  another."  Now  the  plain- 
tiff not  only  held  the  legal  title  to  the  land  in  his  own 
name,  for  the  benefit  of  another,  but  the  very  mortgage  in 
question  was  executed  by  him,  in  his  own  name,  not  for 
his  own  benefit,  but  for  the  benefit,  as  he  supposed,  of  his 
cestui  que  trust. 

And  it  seems  to  me  that  this  case  comes,  not  only  within 
the  spirit  of  the  amendment  of  1851,  but  within  its  letter. 
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"A  jEactor  or  other  mercantile  agent,  who  contracts  in 
his  own  name,  on  behalf  of  his  principal,  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  section  113  of  the 
Code,  and  is  the  proper  party  to  bring  an  action  upon  the 
contract"  {OrinneU  v.  Schmidt,  2  Sandf.  706.)  And  the 
court,  at  page  709,  say:  "It has  been  generally  supposed 
that  the  words,  express  trust,  in  this  section,  refer  to 
trusts  of  land,  authorized  by  the  Revised  Statutes,  and 
which  are,  in  the  statutes  themselves,  termed  expre'ss  trusts, 
and  to  them  alone.  It  is  not  necessary,  however,  to  give 
to  the  w^ords  this  restricted  meaning.  They  are  capable 
of  a  more  extensive  signification,  so  as  to  include  all  con- 
tracts in  which  one  person  acts  in  trust  for,  or  in  behalf  of, 
another.  Of  this  kind  are  contracts  made  by  factors  and 
other  mercantile  agents,  who  act  in  their  own  names,  but 
for  the  benefit  of,  and  without  disclosing  their  principals." 
And  it  would  seem  that  the  amendment  of  1851  was  in- 
tended to  give  the  original  section,  in  express  terms,  the 
same  construction  which  had  been  given  to  it  by  the 
Superior  Court 

In  Rowland  v.  Phalin^  (1  Boaw,  43,)  it  was  decided  that 
as  to  a  contract  made  by  a  party  of  the  first  part,  assuming 
to  act  in  behalf  of  others  not  named,  and  to  bind  himself 
personally  to  accomplish  certain  results,  beneficial  to  the 
parties  of  the  second  part,  in  consideration  of  their  agree- 
ment to  pay  him,  for  the  benefit  of  those  for  whom  he  acts, 
the  party  of  the  first  part  is  "  a  trustee  of  an  express  trust," 
within  the  meaning  of  section  113,  and  may  sue  in  his  own 
name,  without  joining  with  him  those  for  whose  immedi- 
ate benefit  the  action  is  prosecuted.  It  has  also  been  held 
that  a  mere  agent,  who  contracts  in  his  own  name  and 
without  disclosing  the  name  bf  his  principal,  is  a  trustee 
of  an  express  trust,  and  may  maintain  an  action  upon  the 
contract,  in  his  own  name,  without  joining  his  principal ; 
and  it  is  also  held  that  in  such  case  the  principal  also  has 

Vol.  LVI.  41 
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the  right  to  sue  without  joining  the  agent  with  .him. 
{Morgan  v.  Beid^  7  Abb,  215.  The  Union  India  Bubber  Com- 
pany V.  TornlinsoUy  1  £.  D.  Smith,  380.  Van  Lien  v.  Byrnes^ 
1  miL  133.) 

An  auctioneer  who  sells  goods  in  his  own  name,  to  a 
third  person,  is  the  trustee  of  an  express  trust,  within  the 
meaning  of  the  section  in  question,  and  may  sue  upon  the 
contract,  without  an  assignment  of  the  cause  of  action. 
And  he  is  not  bound  to  show  that  he  was  a  licensed  auc- 
tioneer, lie  sues  under  the  statute  as  a  "  trujstee  of  an 
express  trust,"  having  made  a  sale  of  goods  for  the  benefit 
of  another.     {Bogart  v.  O'Begaji,  1  H,  D.  Smith,  591.) 

la  Mintum  v.  Main,  (3  Selden,  220,)  it  was  decided  that 
a  public  auctioneer  who  sells  goods  for  another  may  main- 
tain an  action  for  the  price,  although  he  has  received  his 
advances  and  commissions,  and  has  no  interest  in  the 
property  or  its  proceeds.  And  the  court  in  its  opinion,  at 
page  224,  says :  "  There  are  two  considerations  which  are 
conclusive  against  the  defendant;  one  is,  that  an  auctioneer 
has  such  a  special  property  or  interest  in  the  subject  mat^ 
ter  of  the  sale,  that  he  may  sue  in  his  own  name,  unless 
the  principal  or  real  owner  elect  to  bring  the  action  in  his 
name.  {Chitty  on  Cont  185.)  And  it  is  not  necessary  to 
prove  that  he  has  a  special  property  or  interest,  for  that 
flows  as  a  matter  of  course  from  his  position  as  an  auc- 
tioneer, and  it  is  only  where  a  party  acts  as  a  mere  agent 
or  servant  that  a  special  beneficial  interest  must  be  proved 
to  maintain  an  action,  or  may  be  disproved  to  defeat  it. 
The  other  is  that  the  defendant  is  estopped  from  denying 
that  he  contracted  directly  with  the  plaintifls  by  receiving 
the  goods  from  them,  giving  his  receipts  to  them,  as  if  on 
a  purchase  made  by  him  of  them,  and  by  his  subsequent 
recognition  of  the  whole  transaction  as  a  sale  directly  from 
them  to  him.  He  treated  the  transaction  throughout  as  a 
sale  from  them  to  him,  until  he  obtained  possession  of  the 
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property  and  appropriated  it  to  his  own  use,  and  it  no 
longer  lies  in  his  mouth  to  refuse  that  character  to  it/' 

These  remarks  are  all  applicable  to  this  case.  In  that 
case  the  auctioneer  had  no  possible  interest  in  the  pro- 
ceeds of  the  sale,  except  it  be  that  they  were  answerable 
over  to  their  principal  therefor.  They  had  received  their 
charges  and  commissions.  And  yet  they  were  held  to  be 
entitled  to  sue  because  they  had  an  interest  in  the  subject 
matter  of  the  suit.  Certainly,  if  I  am  right  in  supposing 
that  the  plaintift*  in  this  case  would  be  answerable  over  to 
Mrs.  Stewart,  if  he  had  permitted  the  unauthorized  mort- 
gage to  be  foreclosed,  he  has  as  much  interest  in  this  ac- 
tion as  the  auctioneers  had  in  that.  And  the  estoppel 
upon  the  defendant  here  is  quite  as  strong ;  for  the  defend- 
ant, or  the  mortgagee,  under  whom  she  claims  the  mort- 
gage, contracted  with  the  plaintiff  as  the  party  in  interest; 
took  the  mortgage  from  him  in  his  own  name,  and  after- 
wards instead  of  proceeding  to  foreclose  it  by  action,  he 
did  so  by  advertisement,  and  treated  the  plaintiff  as  the 
only  person  who  had  any  title  to  the  premises.  He  is  fore- 
closing against  him  as  the  party  interested,  and  he  should 
not  be  allowed  when  it  turns  out  on  the  trial  of  the  action 
which  was  commenced  by  the  plaintiff  to  stop  his  pro- 
ceedings, to  turn  round  and  insist  that  his  mortgagor  has 
no  interest  in  the  question,  whether  he  be  a  trustee  of  an 
express  trust  or  not. 

But  I  think,  upon  the  authority  of  the  case  of  Cormder- 
ant  v.  Brisbane^  (22  N.  Y.  Rep.  389,)  there  can  be  no  ques- 
tion that  the  plaintiff  was  a  trustee  of  an  express  trust 
within  the  meaning  of  section  113  as  it  now  stands.  In 
that  case  the  plaintiff  was  the  executive  agent  of  a  foreign 
corporation,  and  authorized  to  receive  subscriptions  to  its 
capital  stock. 

The  defendant  subscribed  for  and  received  stock  of  the 
company  from  the  plaintiff,  to  the  amount  of  $10,000,  and 
he  executed  two  promissory  notes  and  delivered  them  to 
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the  defendant,  by  each  of  which  he  promised  to  pay  to  him 
"  as  executive  agent  of  the  company,"  the  sum  of  95000. 
The  plaintiff  sued  upon  the  notes  in  the  Superior  Court 
of  New  York,  and  in  his  complaint  the  notes  were  set 
forth  at  length.  The  defendant  jdemurred  to  the  complaint, 
assigning  as  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  actiou.  The  Superior  Court,  at 
general  term,  sustained  the  demurrer,  on  the  ground  that 
the  action  could  not  be  maintained  by  the  plaintiff.  The 
plaintiii'  appealed,  and  the  Court  of  Appeals  reversed  the 
judgment. 

In  delivering  the  prevailing  opinion,  at  page  394,  &c., 
Wright,  J.,  says :  ''  Prior  to  the  Code,  therefore,  I  am  of 
the  opinion  that  the  plaintiff  might  have  maintained  an 
action  on  the  express  contracts  set  out  in  the  complaint, 
for  the  benefit  of  his  principals,  having  a  legal  interest  in 
them  by  way  of  trust.  The  promise  being  to  him  in  writing 
for  the  benefit  of  another,  he  would  have  been  deemed 
the  party  with  whom  or  in  whose  name  the  contracts  were 
made,  and  in  whose  name  alone  the  promise  could  be  en- 
forced in  a  court  of  law.  The  Code,  however,  abrogated 
the  common  law  rule  that  the  right  of  action  followed  the 
legal  title,  and  made  the  beneficial  interest  the  sole  test  of 
the  right.  In  adopting  the  latter  rule,  it  was  easily  to  be 
seen  that  there  were  a  class  of  cases  in  which  it  would  be 
extremely  prejudicial  to  the  remedy,  as  well  as  difficult  of 
application,  viz.,  the  case  of  executors,  persons  authorized 
by  statute  to  sue,  and  trustees  of  an  express  trust.  To 
obviate  this,  it  was  specially  provided  that  in  these  cases 
the  executor  or  statutory  party  or  trustee  of  an  express 
trust,  might  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  was  prosecuted.  (Code,  §  113.) 
The  term  "trustee  of  an  express  trust"  had  however  ac- 
quired a  technical  and  statutory  meaning.  Express  trusts, 
at  least  up  to  the  adoption  of  the  Revised  Statutes,  were 
defined  to  be  trusts  created  by  the  direct  and  positive  acts 
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of  the  parties  by  some  writing,  or  deed,  or  will,  and  the 
Revised  Statutes  had  abolished  all  express  trusts  except 
as  therein  enumerated,  which  related  to  lands.  If  the 
113th  section  of  the  Code  was  to  be  confined  and  limited 
to  those  enumerated  as  express  trusts,  the  practical  incon- 
venience arising  from  making  the  beneficial  interest  the 
sole  test  of  the  right  to  sue,  and  which  that  section  was  in- 
tended to  obviate,  would  continue  to  exist  in  a  large  class 
of  formal  and  informal  trusts.  Accordingly,  in  1851,  the 
section  was  amended  by  adding  the  provision  that  "a 
trustee  of  an  express  trust,  within  the  meaning  of  the  sec- 
tion, shall  be  construed  to  include  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other. It  is  to  be  observed  that  there  is  no  attempt  to 
define  the  meaning  of  the  term  "  trustee  of  an  express 
trust"  in  its  general  sense;  but  the 'statutory  declaration 
is,  that  those  words  "  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another."  The  counsel  for  the  respondent  in- 
sists that  the  sole  intention  of  the  legislature,  in  amending 
the  section,  was  to  remove  a  doubt  that  had  been  ex- 
pressed, whether  a  factor  or  other  agent  who  had  at 
common  law  a  right  of  action  on  a  contract  made  for  the 
benefit  of  his  principal  (by  reason  of  his  legal  interest  in 
the  contract)  was,  by  the  Code,  deprived  of  that  right. 
But  no  such  limited  intention  can  be  inferred  from  the 
words  of  the  statute.  Indeed,  it  is  only  by  a  liberal  con- 
struction of  the  section  that  the  case  of  a  contract  by  a 
factor,  (an  individual  contract,)  can  be  brought  within  it  at 
all.  It  is  intended,  manifestly,  to  embrace,  not  only  formal 
trusts,  declared  by  deed,  inter partea^hut  all  cases  in  which 
a  person,  acting  in  behalf  of  a  third  party,  enters  into  a 
written  express  contract  with  another,  either  in  his  indi- 
vidual name,  without  description,  or  in  his  own  name,  ex- 
pressly in  trust  for,  or  on  behalf  of  another,  by  whatever 
form  of  expression  such  trust  may  be  declared.    It  includes 
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not  only  a  person  with  whom,  but  one  m  whose  name,  a 
contract  is  made  for  the  benefit  of  another. 

These  principles  were  not  controverted  in  the  dissenting 
opinion  in  the  case,  but  it  contended  that  the  phraseology 
of  the  notes  was  such,  that  in  reality  it  was  a  promise  to 
pay  to  the  principal,  and  did  not  import  on  its  face  a  con- 
tract to  pay  it  to  the  plaintiff,  either  absolutely  or  as 
trustee. 

That  Mrs.  Stewart  was  not  made  a  party,  furnished  no 
good  reason  for  the  dismissal  of  the  complaint.  It  is 
enough  for  the  purposes  of  the  plaintiff  on  this  appeal,  if 
it  appears  that  he  was  entitled  to  commence  the  action, 
alone,  or  in  conjunction  with  Mrs.  Stewart.  If  he  had  a 
standing  in  court,  in  either  way,  upon  the  pleadings,  in 
this  case,  the  complaint  could  not  be  dismissed.  For,  if 
Mrs.  Stewart  should  have  been  a  pai'ty  plaintiff  with  him, 
the  defendant,  if  he  would  raise  the  question,  should  have 
claimed  it  in  her  answer,  and  could  not  ask  a  dismissal  for 
that  reason  on  the  trial.  She  could  not  demur  to  the 
complaint,  for  that  contained  a  good  cause  of  action,  and 
there  was  no  statement  in  it  to  show  that  any  one  besides 
the  plaintiff'  had  any  interest  in  the  controversy.  She 
must  therefore  have  claimed  the  misjoinder  by  setting  up 
the  facts  on  which  she  relied  for  that  purpose,  and  making 
the  claim  in  the  answer,  and  by  not  doing  so,  she  waived 
it.  {Code,  §  148.  Merritt  v.  Walsh,  32 .  N.  Y.  Rep.  685. 
HoBley  V.  Black,  28  id,  438.) 

I  am  clearly  of  the  opinion  that  the  plaintiff*  had  the  right 
to  commence  the  action  as  he  did,  and  if  the  defendant 
would  insist  that  Mrs.  Stewart  should  have  been  a  party, 
in  order  to  a  full  and  final  disposition  of  the  controversy, 
he  should  have  taken  the  proper  steps  for  that  purpose. 
And  if  it  appeared  on  the  trial  that  a  complete  determina- 
tion of  the  controversy  could  not  be  had  without  the  pres- 
ence of  Mrs.  Stewart,  the  court  should  have  caused  her  to 
be  brought  in,  pursuant  to  section  122  of  the  Code. 


ONONDAGA— OCTOBER,  1868.  647 

Price  V.  Dunn. 

The  judgment  should  be  reversed,   and   a  new  trial 
granted,  with  costs  to  abide  the  event. 

MuLLiN,  J.,  concurred. 

MoRQAN,  J.,  dissented. 

New  trial  granted. 

[Onoi^daoa  GBNEBA.L  Tbbm,  October  6,  1868.    Afster,  MvUin  and  Morgtm^ 
Justices.] 


•  ♦• 


Price  v%.  Durin.  S4^pisi 


An  entry  made  in  a  book,  by  the  auctioneer,  at  the  commencement  of  an 
auction  sale,  purporting  to  be  a  memorandum  of  the  person  on  whose 
account  the  sale  is  made,  the  nature  of  the  property,  the  terras  of  payment, 
the  names  of  the  purchasers,  and  the  lots  struck  off  to  each,  and  signed  by 
the  auctioneer,  by  his  clerk,  is  a  sufficient  memorandum  of  the  sale,  within 
the  statute  of  frauds,  and  applies  to  each  sale  made  at  such  auction  ;  although 
the  sale  is  adjourned  to,  and  continuM  on,  the  second  day,  without  any  rep- 
etition of  the  memorandum. 

And  where  the  clerk  of  the  auctioneer,  at  the  time  of  each  sale,  and  in  the 
presence  and  under  the  direction  of  the  auctioneer,  enters  in  the  book,  under- 
neath such  general  heading  or  memorandum,  the  name  of  each  purchaser, 
the  number  and  kind  of  property  sold,  and  the  price  of  such  purchase,  the 
name  of  the  auctioneer  being  signed  at  the  end  of  the  sales  for  each  day, 
this  is  a  sufficient  compliance  with  the  statute,  to  make  such  sale  valid. 
MoBGAN,  J.,  dissented. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff,  en- 
tered on  the  report  of  a  referee. 
The  action  was  brought  to  recover  damages  for  the  non- 
performance by  the  defendant  of  the  ternfis  of  an  auction 
sale,  at  which  he  purchased  a  large  quantity  of  boots  and 
shoes  belonging  to  the  plaintiff  The  defendant  disputed  • 
the  amount  claimed  to  have  been  sold,  and  alleged  that 
the  sale  was  void  by  the  statute  of  frauds. 
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The  referee  found  that  on  the  5th  and  6th  of  April, 
1866,  the  plaintiff  sold  to  the  defendant  at  public  auction, 
by  one  Jesse  Butler,  an  auctioneer,  goods,  wares  and  mer- 
chandise of  the  value  and  at  the  price  of  $1108.92.  That 
one  Stitt  acted  as  the  clerk  of  the  auctioneer,  and  under 
his  directions  kept  a  book,  which  was  furnished  by  the 
plaintiff*  for  him,  in  which,  at  the  time  of  the  sale,  he 
entered  a  memorandum,  specifying  the  nature  of  the  prop- 
erty sold  at  the  auction,  the  terms  of  the  sales,  the  names 
of  the  respective  persons  purchasing  goods,  and  the  price 
to  be  paid  for  the  goods  by  them  respectively,  and  the 
name  of  the  person  on  whose  account  the  goods  were 
sold.  That  by  the  terms  of  the  sale,  purchasers  were  to 
give  approved  indorsed  notes,  payable  in  ninety  days,  for 
the  property  purchased.  That  the  plaintiff,  within  a  rea- 
sonable time,  requested  the  defendant  to  comply  with  the 
conditions  of  the  sale,  but  that  he  refused  to  do  so. 

That  the  plaintiff  was  always  ready  and  willing  to  de- 
liver the  goods  to  the  defendant ;  but  the  defendant  having 
refused  to  comply  on  his  part,  the  plaintiff  duly  notified 
him  that  he  should  resell  the  goods  and  hold  him  respons- 
ible for  the  loss.  And  that  on  the  2d  day  of  August,  1866, 
the  plaintiff  duly  resold  the  goods  for  the  sum  of  $654.99. 
And  the  referee  ordered  judgment  for  the  plaintiff  for 
$453,  being  the  difference  in  the  sales  prices  of  the  goods, 
with  interest  thereon  from  August  3d,  1866,  making  in  all 
e492,78. 

To  all  which  findings  the  defendant  excepted,  and  ap- 
pealed from  the  judgment. 

W,  J.  Wallace^  for  the  plaintiff. 

« 

Z.  Lawrence  Bebee,  for  the  defendant 

Foster,  J.  The  defense  interposed  by  the  defendant 
was,  Ist.  That  the  sale  at  auction  was  not  made  in  con- 
formity with  the  requirements  of  the  statute,. (2  R.  S.  136, 
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§  4,)  which  provides,  in  order  to  relieve  the  sale  from  the 
operation  of  the  statute  of  frauds,  that  whenever  goods 
shall  be  sold  at  auction,  and  the  auctioneer  shall,  at  the  time 
of  mUj  enter  in  a  sale  book  a  memorandum,  specifying  the 
nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  per- 
son on  whose  account  the  sale  is  made,  such  memorandum 
shall  be  deemed  a  note  of  the  contract  of  sale,  within  the 
meaning  of  the  last  section."  And,  2d.  That  the  whole 
amount  of  his  purchase  was  about  $400,  which  he  offered 
to  accept  and  pay  for. 

The  proof  showed  that  the  plaintiff  had  an  auction  sale 
of  boots  and  shoes,  which  commenced  on  the  5th  day  of 
April,  1866,  and  was  continued  during  the  day,  and  was 
adjourned  to  the  next  day,  and  on  that  day  was  closed. 
That  he  employed  Jesse  Butler,  an  auctioneer,  to  make 
the  .sales  for  him,  and  one  Stitt,  who  was  a  clerk  in  the 
employ  of  the  plaintiff^  acted  as  the  clerk  of  the  auctioneer 
on  the  sales,  at  the  request  and  direction  of  the  auctioneer ; 
and  that  the  memorandum  of  the  sales  was  by  Stitt,  in  a 
book  owned  by  the  plaintiff,  but  that  the  memoranda 
made  therein,  were  made  under  the  direction  of  the 
auctioneer. 

On  the  5th  of  April,  and  before  the  sale  commenced,  a 
memorandum  was  made  in  the  book,  in  the  following 
words : 

'^  April  5th,  1866.  Memorandum  of  auction  sale  on 
account  of  Milton  8.  Price,  of  boots  and  shoes,  commenc- 
ing April  5th,  1866.  Terms  90  days,  bank  note,  approved 
paper,  names  of  purchasers,  and  lots  struck  off  to  each,  as 
noted  as  hereafter  following. 

Jbssb  Butler,  Auctioneer. 
Per  W.  Stitt,  Clerk." 

The  sale  continued  through  the  day,  and  Stitt,  at  the 
time  of  each  sale,  and  in  the  presence  and  under  the 
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direction  of  the  auctioneer,  entered  in  the  book,  under  the 
above  memorandum,  the  name  of  each  purchaser,  the 
number  and  kind  of  property  sold,  and  the  price  of 
such  purchase.  The  sale  continued  through  the  day,  and 
at  the  end  of  the  sales  for  that  day,  Stitt  signed  the  name 
of  "Jesse  Butler,  auctioneer,  per  Stitt,  clerk."  The  sale 
was  resumed  on  the  6th  day  of  April,  and  Stitt  continued, 
as  of  that  date,  to  enter  under  the  heading  or  memoran- 
dum of  the  preceding  day,  the  names  of  the  purchasers, 
the  amount  and  kind  of  goods  sold,  and  the  price  of  such 
sales  to  the  respective  purchasers  thereof.  On  that  day 
there  were  sold  between  eighty  and  ninety  distinct  and 
separate  parcels  of  goods  to  diflFereut  purchasers,'  of  which 
forty  were  sold  to  the  defendant,  and  each  of  the  parcels 
sold  to  him  was  entered  separately  by  Stitt,  in  the  pres- 
ence of,  and  under  the  direction  of  the  auctioneer,  as  the 
parcel  was  knocked  off  to  him,  by  inserting  the  name  of 
the  defendant,  the  description  of  the  goods  sold  to  him, 
and  the  price  for  the  parcel,  and  at  the  end  of  the  sale  for 
that  day,  the  name  of  the  auctioneer  and  of  Stitt  was  sub- 
scribed at  the  foot  of  the  memorandum,  as  was  done  the 
day  before. 

The  claim  of  the  defendant's  counsel  on  this  branch  of 
the  case  is,  that  the  memorandum  made  at  the  commence- 
ment of  the  sale,  on  the  morning  of  the  5th  of  April,  is 
not  a  compliance  with  the  requirements  of  the  statute; 
but  that  such  a  memorandum  should  be  made  as  often  as 
a  parcel  of  goods  was  sold,  and  that  the  entry  which  was 
made,  on  the  sale  of  each  parcel,  together  with  that  mem- 
orandum, is  not  enough.  And  that,  at  all  events  such 
head  memorandum  should  have  been  made  again  on  the 
6th  of  April,  to  have  any  effect  as  to  the  purchases  made 
by  the  defendant  on  that  day. 

Several  authorities  are  cited  by  the  counsel,  in  support 
of  his  proposition,  but  it  is  enough  to  say  of  them  that  they 
were  each  cases  of  an  auction  sale  of  a  single  article.    In 
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thi^  case  there  were  sold  on  the  two  days  nearly  200  dis- 
tinct parcels,  to  abont  twenty  different  purchasers,  whose 
purchases  were  interspersed  with  each  other,  and  of  the 
forty  purchases  made  by  the  defendant,  all  except  six  of 
them  were  each  for  less  than  $50. 

I  have  no  doubt  that  the  general  memorandum,  entered 
on  the  5th  of  April,  applied  to  each  of  the  sales,  on  both 
days ;  and  that  the  other  entries  made  by  Stitt  at  the  close 
of  the  sale  of  each  parcel,  under  the  direction  and  in  the 
presence  of  the  auctioneer,  was  a  sufficient  compliance 
with  the  statute,  to  make  the  sale  valid. 

The  only  doubt  I  have  in  the  case  is,  as  to  the  amount 
of  the  purchases  made  by  the  defendant. 

The  plaintiff  testified  to  the  amount  of  the  sales,  and 
that  he  knew  the  entries  made  by  Stitt  were  correct ;  but 
lie  did  not  produce  Stitt  as  a  witness,  and  the  proof  of  the 
claim  is  not  as  satisfactory  as  could  be  desired.  On  the 
other  hand,  the  defendant  swears  that  his  purchases  were 
only  for  a  much  less  amount ;  and  he  swears  that  he  had 
a  person  with  him,  who  kept  a  memorandum  of  his  pur- 
chases, but  that  he  did  not  know  where  he  was,  and  that 
he  could  not  find  the  memorandum.  But  although  the 
evidence  is  not  as  satisfactory  as  we  could  wish,  I  think 
the  referee  might  come  to  the  conclusion,  as  to  the  amount 
which  he  did,  and  the  judgment  should  be  affirmed. 

MuLLiN,  J.,  concurred. 

Morgan,  J.,  dissented. 

[Orondaqa  Qbnbbal  Tsbm,  October  6,  1868.  Foitdr,  MuHm  and  Morgan, 
JoBtioes.] 
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Gbrber  v8.  Monib. 

I  M  6S2(j  A  bailee  of  goods  cannot  set  up  as  a  defense  to  an  action  therefor,  that  at  the 
time  he  became  bailee,  and  while  he  continued  such,  the  bailor  was  not 
the  owner ;  except  by  showing  that  while  he  continued  such  bailee,  the 
bailor  parted  with  his  title  to  the  property. 

Where  the  bulee  of  cheese  turned  it  out  to  the  bailor,  as  his  property,  and 
separated  it  Ax)m  otlier  cheese  in  the  same  cellar,  and  at  the  same  time  the 
bailor  turned  it  out  to  the  agent  of  persons  to  whom  he  had  previously  sold 
it,  and  the  agent  marked  his  initials  on  each  package  of  the  cheese,  and 
agreed  to  pay  the  bailee  a  specified  sum  for  his  services  on  account  of  it ; 
SM  that  if  the  bailee  had,  at  the  time,  any  other  claim  on  the  cheese,  or  if 
he  claimed  to  hold  it  for  any  one  else,  he  was  bound  to  'state  it ;  and  that 
having  failed  to  do  so,  he  was  estopped  from  afterwards  setting  up  that  at 
that  time  he,  or  any  one  else,  had  any  title  or  claim  to  it,  except  as  then 
stated. 

S^  altOj  that  the  cheese  having  been  separated  and  turned  out  to  the  agent 
of  the  purchasers,  and  the  packages  marked  by  such  agent,  that  constituted 
a  good  delivery  to  pass  the  title ;  that  the  title  then  passed  to  such  pur- 
chasers, and  the  bailee  became  their  bailee  or  agent,  and  could  not,  as 
against  them,  set  up  any  claim  or  title  in  favor  of  himself,  or  any  other 
person,  then  existing. 

In  an  action  in  the  nature  of  replevin,  against  a  bailee,  the  same  principles 

* 

apply  as  are  applicable  in  the  actions  of  trover  and  replevin ;  and  the  de- 
fendant, irrespective  of  his  being  bailee,  cannot  set  up  title  or  right  in  a 
stranger,  as  a  defense ;  imless  he  connects  himself  with  such  title  or  right. 

In  replevin  a  defendant  will  not  be  entitled  to  a  Judgment  for  the  return  of 
the  goods  by  simply  showing  property  in  a  stranger.  He  must  connect 
himself  with  the  title  of  the  stranger,  and  thus  establish  a  right  paramount 
to  that  of  the  plaintiff,  justifying  the  taking  of  the  property  out  of  his  pos- 
session. 

And  as  this  rule  applies  to  cases  where  there  is  no  bailment  or  agency,  of 
course  it  must  be  conclusive  against  a  bailee,  in  such  an  acUon  brought 
against  him  by  his  bailor,  or  those  who  stand  in  his  shoes. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff, 
entered  on  the  report  of  a  referee. 
The  report  of  the  referee  shows  that  during  the  season 
of  1865,  one  Benedict  Aukin  delivered  milk  to  the  de- 
fendant, Monie,  to  be  manufactured  into  limburger  cheese 
for  him,  Aukin,  and  for  the  making  of  which  Monie  was 
to  be  paid  a  compensation  agreed  upon  between  them. 
Cheese  was  manufactured  by  the  defendant  from  such 
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milky  to  the  amonnt  of  about  2983  pounds,  coutained  in 
twenty-six  boxes,  and  was  in  the  cellar  of  the  defendant; 
and  the  price  of  manufacturing  and  taking  care  of  the 
same  was  $73,  which  was  payable  to  the  defendant.  On 
the  23d  day  of  December,  1865,  Aukin  owned  the  cheese, 
then  in  the  cellar  of  the  defendant,  in  the  said  twenty-six 
boxes,  and  on  that  day,  for  a  good  and  valuable  consider- 
ation, sold  the  same  to  Fisk  &  Rowan,  who  were  copart- 
ners in  the  practice  6f  law  at  Boonvilie,  in  Oneida  county; 
and  Aukin  executed  under  his  hand  and  seal,  and  deliv- 
ered to  Fisk  &  Rowan,  a  bill  of  sale  conveying  to  them 
said  cheese.  The  cpn^ideration  expressed  therein  was 
$300,  and  the  receipt  of  it  was  acknowledged.  Aukin  k 
Fisk  then  went  to  the  premises  occupied  by  the  defend- 
ant, in  the  town  of  Steuben,  and  then,  in  the  cellar  of  the 
defendant's  house,  the  defendant  pointed  out,  designated 
and  delivered  to  said  Aukin>  the  limburger  cheese  in  ques- 
tion, as  belonging  to  him,  Aukin,  and  Aukin  delivered 
the  same  to  Fisk,  who  then  and  there  marked  his  initials 
on  each  of  the  twenty-six  boxes  containing  such  cheese, 
and  the  same  was  set  apart  from  other  boxes  of  cheese  in 
the  defendant's  cellar,  for  Fisk  k  Rowan.  The  value  of 
such  cheese,  at  that  time,  was  from  thirteen  to  sixteen 
cents  per  pound.  After  said  boxes  were  marked,  Fisk 
informed  the  defendant  that  the  cheese  in  question  would 
be  sent  after,  soon,  and  that  the  $73  for  making  the  cheese 
would  be  sent  to  the  defendant  at  the  same  time. 

On  the  16th  of  January,  1866,  Fisk  ft  Rowan  sold  and 
transferred  the  cheese  to  the  plaintiff,  by  a  bill  of  sale  in 
writing,  for  the  sum  of  $300,  to  them  in  hand  paid,  and 
the  plaintiff  at  the  same  time  paid  to  Fisk  &  Rowan  the 
$73  going  to  the  defendant  for  manufacturing  the  cheese. 
The  plaintiff  employed  one  John  M.  Fisk,  and  one  Sut- 
phen,  to  go  to  the  defendant's  residence  after  the  cheese  ; 
and  soon  thereafter,  and  in  the  same  month  of  January, 
they  went  to  the  defendant's  residence^  the  defendant 
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being  there,  and  the  said  John  M.  Fisk,  as  the  agent  and 
in  behalf  of  the  plaintiff,  then  and  there  tendered  and 
offered  to  the  defendant  $73,  in  legal  tender  currency,  for 
making  the  cheese,  and  demanded  that  the  cheese  be  de- 
livered to  him,  as  the  agent  of  the  plaintiff;  but  the 
defendant  refused  to  receive  the  }73,  and  declined  to  de- 
liver the  cheese.  The  value  of  the  cheese  in  the  month 
of  January,  1866,  was  the  sum  of  $447.45,  and  the  inter- 
est to  the  date  of  the  report  was  $43.06. 

There  is  no  question  but  that  all  these  findings  of  fact 
were  fully  supported  by  competent  evidence,  and  the  only 
question  in  regard  to  any  of  them,  which  can  be  raised  on 
the  whole  case,  is  whether,  on  the  2d  day  of  December, 
1865,  Aukin  was  the  owner  of  the  cheese,  when  he  deliv- 
ered it  to  Fisk,  for  Fisk  &  Rowan. 

This  action  was  brought  to  recover  the  possession  of  the 
cheese,  and  was  commenced  soon  after  the  refusal  of  the 
defendant  to  deliver  the  same.  The  sheriff  took  the 
cheese  and  delivered  it  to  the  plaintiff*,  who  retained 
the  possession  of  it.  The  answer  of  the  defendant  denied 
all  the  allegations  of  the  complaint,  and  alleged  that  at 
the  time  it  was  taken  by  the  sheriff  in  the  proceedings  in 
the  action,  the  cheese  was  the  property  of  Daniel  Grill, 
and  not  the  property  of  the  plaintiff". 

The  referee  further  found  the  following  facts :  That  in 
a  justice's  court  of  the  town  of  Remsen,  in  the  county  of 
Oneida,  before  A.  B.  Blair,  Esq.,  justice  of  the  peace,  on 
the  10th  day  of  November,  1865,  one  Q-ottlieb  Abel  re- 
covered a  judgment  against  the  said  Benedict  Aukin  for 
$47.25,  damages  and  costs,  which  judgment  was  after- 
wards, and  on  the  25th  day  of  November,  1865,  assigned 
by  the  plaintiff  therein  to  one  Daniel  Grill,  and  execution 
thereon  was  issued  by  said  Justice  Blair,  dated  the  10th 
day  of  November,  1865,  but  there  was  no  satisfactory 
proof  of  a  levy  of  said  execution  on,  or  a  sale  thereunder  of 
the  cheese  in  question,  prior  to  the  said  sale  and  delivery 
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of  the  same,  by  Aukin  to  the  said  Fisk  &  Rowan.  That 
in  a  justice's  court  of  said  county  of  Oneida,  before  J.  V. 
Gue,  Esq.,  justice  of  the  peace,  on  the  19th  day  of  Janu- 
ary, 1861,  Addison  Brill  and  N.  D.  Bronson  recovered  a 
judgment  against  the  said  Benedict  Aukin,  for  $34.67, 
damages  and  costs,  and  that  execution  was  issued  thereon 
a  few  days  after  November  10th,  1865 ;  and  that  some 
time  in  January,  1866,  said  Aukin's  interest  in  several 
boxes  of  cheese,  amounting  to  about  2600  pounds,  was 
sold  by  virtue  of  this  or  the  first  mentioned  execution.  It 
did  not  appear  that  any  levy  was  made  before  the  execu- 
tion and  delivery  of  said  bill  of  sale  of  the  cheese  by 
Aukin  to  Fisk  &  Rowan,  on  the  23d  day  of  December, 
1865,  and  the  sale  under  execution  appears  to  have  been 
made  in  January,  1866,  some  time  after  said  sale  and  de- 
livery by  Aukin  to  Fisk  &  Rowan ;  and  such  execution 
sale  was  made  to  a  purchaser  from  whom  neither  the 
said  Grill  nor  the  defendant  claim  any  title  to,  or  interest 
in,  the  cheese  in  question.  That  it  further  appeared  in 
proof,  on  the  trial  of  this  action,  that  the  defendant  had 
claimed  no  interest  in,  nor  right  of,  nor  title  to,  said  cheese 
in  question,  from  the  said  Daniel  Grill ;  that  it  was  fur- 
ther in  evidence  on  the  part  of  the  defendant,  though 
controverted  on  the  part  of  the  plaintift',  that  the  said 
Daniel  Grill,  at  the  request  of  Aukin,  paid  the  defend- 
ant said  $73  for  the  making  of  said  Aukin's  cheese, 
prior  to  the  sale  of  said  cheese  by  Aukin  to  Fisk  &  Rowan, 
under  the  verbal  agreement  between  said  Grill  and  Aukin 
that  the  cheese  aforesaid  should  belong  to  Grill  until 
the  $73  so  paid  to  the  defendant  should  be  returned  to 
him ;  and  that  it  had  never  been  refunded.  That  it  fur- 
ther appeared  that  in  an  action  in  a  justice's  court  before 
R.  H.  Craudall,  Esq.,  a  justice  of  the  peace  of  the  county 
of  Oneida,  at  Boonville,  in  said  county,  on  the  30th  day 
of  March,  1866,  an  issue  was  joined  and  an  action  tried 
between  the  said  Benedict  Aukin,  plaintiff,  and  the  said 
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Daniel  Crill,  defendant,  before  said  justice  ^nd  a  jarj, 
wherein  the  said  plaintiff  complained  against  the  defend- 
ant and  demanded  judgment  for  work,  labor  and  services 
performed,  and  for  goods  sold  and  delivered  By  said  Aukin 
to  said  Daniel  Crill,  and  that  said  Daniel  Crill  filed  his 
answer  in  that  action,  in  and  by  which,  among  other 
things,  he  pleaded  as  a  set-off  to  said  plaintiff's  claim,  that 
said  plaintiff  was  indebted  to  said  defendant,  for  goods, 
money  and  services,  in  all  to  the  amount  of  $200;  that 
upon  said  trial  the  defendant  introduced  proof  of  the  pay- 
ment of  said  $73  by  him  to  said  David  Monie,  for  and  at 
the  request  of  said  Aukin,  and  the  same  was,  among 
other  things,  litigated  in  said  action,  and  a  verdict  was 
rendered  by  the  jury  in  favor  of  Aukin,  against  said 
Daniel  Crill,  for  $30  damages;  whereupon  the  said 
justice  of  the  peace,  on  said  30th  day  of  March,  1866, 
entered  judgment  in  favor  of  Aukin,  against  Crill,  for 
$35.20,  damages  and  costs.  It  further  appears,  that  said 
charge  of  the  payment  of  $73  to  Monie  by  Crill,  against 
Aukin,  was  fully  adjudicated  and  disposed  of  upon  said 
trial  before  Justice  Crandall.  The  evidence  further  dis- 
closed that  the  said  Daniel  Crill  and  Benedict  Aukin, 
on  the  12th  day  of  October,  1864,  duly  executed  and  de- 
livered a  lease  or  agreement,  in  and  by  which  Crill  leased 
to  Aukin  a  certain  farm  in  8teuben,  and  certain  stock 
thereon,  for  a  period  of  five  years,  at  and  for  the  annual 
rent  of  $500  and  taxes.  There  were  further  provisions 
in  said  lease  in  regard  to  the  manner  in  which  Aukin 
should  perform  his  work,  and  what  should  be  done  and 
not  done  on  the  farm,  and  that  all  the  products,  increase, 
issues  and  profits  of  the  dairy,  butter,  milk  and  cheese, 
being  the  cheese  in  question,  and  also  of  said  farm,  were 
to  be  and  remain  the  property  of  Crill,  until  the  full 
and  perfect  performance  of  the  lease  on  the  part  of 
Aukin,  and  until  the  said  Aukin  should  pay  $500  on  the 
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1st  day  of  November,  1865,  and  on  each  and  every  Ist  of 
November  after  that,  during  the  life  of  the  lease.  And 
the  referee  found  as  facts,  in  regard  to  this  lease,  that 
Aukin  had  fully  performed  and  satisfied  the  conditions 
therein  contained,  up  to  and  including  the  time  of  the 
sale  and  delivery  of  the  cheese  by  Aukin  to  Fisk  &  Rowan ; 
and  that  Grill  had  no  claim  whatever  upon  the  cheese  in 
question,  by  virtue  of  the  provisions  of  said  lease,  at  the 
time  Aukin  sold  and  delivered  the  same,  as  aforesaid ;  nor 
had  said  Daniel  Grill,  at  the  time  last  aforesaid,  any  right, 
title,  or  interest  of,  in  and  to  the  cheese  in  question,  par- 
amount to  that  of  Fisk  &  Rowan,  or  the  plaintifif ;  that  on 
the  23d  day  of  December,  1865,  and  from  thence  hitherto, 
Grill  had  no  right,  title  or  interest  of,  in  or  to  the  cheese 
in  question,  which  conferred  upon  him  a  right  to  the  title 
or  possession  of  the  same,  or  any  part  thereof,  as  against 
the  plaintifi*  in  this  action ;  and  that  the  said  defendant 
possessed  no  interest  whatever  in  the  cheese  in  question, 
derived  from  Daniel  Grill. 

The  referee  found,  as  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  judgment  for  the  possession  of  the 
cheese  in  question,  with  his  costs  and  disbursements. 

Upon  which  report  judgment  was  entered  in  favor  of 
the  plaintiff  for  the  possession  of  the  cheese,  and  for  the 
recovery  of  costs  and  disbursements  of  the  action.  And 
from  this  judgment  the  appeal  was  taken. 

John  F.  Seymour^  for  the  plaintiff 

B.  0.  Southworth^  for  the  defendant. 

Foster,  J.  Upon  a  careful  examination  of  the  proceed- 
ings and  testimony  taken  before  the  referee,  I  am  satisfied 
that  all  the  findings  of  fact  are  supported  by  the  evidence ; 
that  no  material  error  was  committed  in  the  reception  or 
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rejection  of  testimony ;  and  that  the  judgment  upon  the 
findings  is  correct. 

Fisk  and  Rowan  were  bona  fide  purchasers  of  the  cheese, 
and  for  value,  and  there  is  nothing  whatever  in  the  case 
to  show  that  either  of  the  executions  against  Aukin  was 
levied  upon  the  cheese  before  the  sale  and  delivery  of  it 
to  Fisk  &  Rowan ;  or  that  any  such  levy  was  made  at  any 
time  in  the  mouth  of  December,  1865,  and  of  course  the 
title  of  Fisk  &  Rowan  could  not  be  divested  by  a  levy 
made  after  the  sale  and  delivery  to  them.  And  when  the 
sale  was  made,  in  January,  1866,  upon  one  or  both  of  the 
executions,  it  was  made  to  a  stranger,  and  there  is  no  evi- 
dence to  connect  either  the  defendant  or  Grill  with  any 
title  which  the  purchaser  may  have  acquired  under  such 
,  sale. 

As  bailee  of  Aukin,  and  having  no  claim  upon  the  cheese 
except  for  the  $73,  which  he  was  to  receive  for  manufac- 
turing it,  he  could  not  by  receiving  that  amount  of  money 
from  Grill,  convey  any  title  to  him  which  would  prevent 
Aukin  from  regaining  possession  of  the  cheese  upon  pay- 
ment or  tender  to  Monie  of  that  sum,  where  the  cheese 
was.  In  no  event  would  Aukin  or  his  vendee  be  com- 
pelled to  seek  Grill  and  make  a  tender  of  the  money  to 
him  before  they  would  be  entitled  to  receive  the  property ; 
and  the  more  especially  as  the  cheese  continued  on  the 
premises  of  Monie,  where  the  tender  was  made,  and  under 
his  control,  unless  the  $73  was  paid  by  Grill  to  Monie  at 
the  request  of  Aukin.  And  the  result  of  the  action  be- 
tween Grill  and  Aukin,  in  which  Aukin  was  plaintiff,  and 
where  that  question  was  directly  in  issue  between  them, 
shows  that  Grill  had  no  claim  for  it  against  Aukin.  I 
think,  also,  that  the  lease  between  Grill  and  Aukin  for  the 
place  on  which  the  cows  were  kept,  and  the  milk  pro- 
duced out  of  which  the  cheese  in  question  was  made,  did 
not  give  to  Grill  any  property  in,  or  lien  upon,  the  cheese 
at  the  time  it  was  sold  by  Aukin  to  Fisk  &  Rowan.     The 
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only  lien  or  property  which  that  lease  gave  to  Grill  upon  the 
products  of  the  farm,  was  merely  as  security  for  the  rent 
of  $500,  payable  on  the  1st  of  November  in  each  year,  and 
the  rent  of  that  year,  and  up  to  the  following  March,  was 
paid  to  Crill  some  time  before  the  sale  to  Fisk  &  Rowan. 

I  do  not  discuss  these  points,  because,  with  the  view 
which  I  take  of  the  other  questions  in  the  case,  they  are 
quite  immaterial. 

There  is  no  doubt  that  the  defendant  was,  in  regard  to 
the  milk  and  the  cheese,  the  bailee  of  Aukin.  {MaUory  v. 
Willis^  4  N,  T.  Rep.  76.)  And  as  such  he  could  not  set 
up  that,  at  the  time  he  became  bailee,  and  while  he  so 
continued,  Aukin  was  not  the  owner,  except  by  showing 
that  while  he  continued  such  bailee,  Aukin  parted  with 
his  title  to  it. 

Chancellor  Walworth,  in  Marvin  v.  Ellwood,  (11  Paigsy 
376,)  says :  "  A  bailee  or  agent  who  has  received  property, 
as  such,  is  at  all  times  at  liberty  to  show  that  his  bailee, 
or  principal,  has  parted  with  his  interest  in  the  property 
subsequent  to  the  bailment,  or  to  the  delivery  to  the  agent. 
But  such  bailee  or  agent  cannot,  at  law,  dispute  the  original 
title  of  the  person  from  whom  he  received  the  property.*' 
And  Story  (2  Eq.  Juris.  §  817)  says :  "  In  the  case  here 
stated  the  property  is  supposed  to  be  lawfully  in  the  hands 
of  an  agent  of  one  of  the  claimants.  Now  the  settled  rule 
of  law  in  such  a  case  is,  that  an  agent  shall  not  be  allowed 
to  dispute  the  title  of  his  principal  to  property  which  he 
has  received  from  or  for  his  principal;  or  to  say  that  he 
will  hold  it  for  the  benefit  of  another.  And  this  doctrine 
seems  equally  true  in  equity  also ;  for  it  has  been  held  that 
property  put  into  the  hands  of  an  agent  by  his  principal, 
under  a  bailment,  is  not  the  subject  of  an  interpleader, 
upon  the  assertion  of  a  claim  to  it  by  a  third  person  against 
the  agent ;  but  the  latter  must  deliver  it  to  the  principal, 
as  his  possession  is  the  possession  of  the  principal.  The 
like  doctrine  will  prevail  in  favor  of  a  third  person,  to 
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whom  the  pi-incipal,  after  the  bailment,  had  transferred  the 
right  to  the  property  in  the  possession  of  the  agent,  where 
the  transfer  had  been  recognized  and  assented  to  by  the 
agent.  For  in  such  a  case,  the  third  person,  by  such 
transfer  and  assent,  would  in  respect  to  the  agent  be 
treated  as  the  principal/'  And  this  principle  fully  dis- 
poses of  all  claim  of  defense  arising  out  of  the  provisions 
of  the  lease  between  Crill  and  Aukin.  The  defendant  as 
bailee  cannot  set  up  any  such  defense;  nor  has  he  the 
right  to  try  any  such  issue. 

On  the  23d  day  of  December,  1865,  Aukin,  Fisk  and  the 
defendant  were  together  where  the  cheese  was,  for  the 
purpose  of  delivering  it  to  Fisk,  for  Fisk  &  Rowan,  pur- 
suant to  the  prior  agreement ;  and  then  and  there  the 
defendant  turned  it  out  to  Aukin  as  his  property,  and 
separated  it  from  the  other  cheese  in  the  cellar,  and  at  the 
same  time  Aukin  turned  it  out  to  Fisk,  and  Fisk  marked 
his  initials  on  each  package  of  the  cheese,  and  agreed  to 
pay*  the  defendant  $73  for  his  services  on  account  of  it. 

If,  for  any  reason,  the  defendant  then  had  any  other 
claim  on  the  cheese,  except  for  the  $73,  or  if  he  claimed 
to  hold  it  then  for  any  one  else,  he  was  bound  to  state  it. 
But  he  deliberately  turned  it  out  to* Aukin  as  his,  and  in- 
duced Fisk  &  Rowan  to  complete  the  purchase  by  taking 
the  delivery  and  agreeing  to  pay  him  the  $73;  and  he  is 
estopped  from  setting  up  that  at  that  time  he  or  any  other 
one  had  any  title  or  claim  to  it,  except  as  then  stated. 
Fisk  relied  and  acted  upon  his  doings.  (Dezell  v.  Odelly 
3  Hill,  215.  Plumb  v.  Cattaraugus  Mutual  Ins,  Co,,  18 
N,  T.  Hep,  392.  Welland  Canal  Co.  v.  Hathaway,  8  Wend, 
483,  per  Nelson,  J.,  and  2  Abb,  N.  Y.  Digest,  pp.  587,  588.) 

At  that  time  the  cheese  was  separated  and  turned  out 
to  Fisk,  and  he  marked  the  packages;  and  that  consti- 
tuted a  good  delivery  to  pass  the  title.  (1  Parsons  an 
Contracts,  5th  ed,  p.  531,  and  note  p.  2  Kent* 8  Com.  500,  501. 
Hollingsworth  v.  Napier,  3  Caines'  R,  182.)    The  title,  there- 
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fore,  theu  passed  to  Fisk  &  Rowan,  and  the  defendant 
became  the  bailee  or  agent  of  Fisk  &  Rowan,  (see  last  clause 
of  §  817  of  Story's  Uq.y  supra,)  and  could  not,  as  against 
them  set  up  any  claim  or  title  in  favor  of  himself  or  any 
other  person,  then  existing. 

But  there  is  another  principle  which  is  decisive  of  this 
case.  The  action  is  in  the  nature  of  replevin,  and  the 
same  principles  are  applicable  to  it  as  apply  in  the  actions 
of  trover  and  replevin.  And  the  defendant  in  such  action, 
irrespective  of  his  being  bailee,  cannot  set  up  title  or  right 
in  a  stranger  as  a  defense,  unless  he  connects  himself  with 
such  title  or  right.  {Duncan  v.  Spear ^  11  Wend.  54,  and 
note  at  the  end  of  the  case,) 

In  replevin  a  defendant  will  not  be  entitled  to  a  judg- 
ment for  the  return  of  the  goods  by  simply  showing  prop- 
erty in  a  stranger ;  he  must  connect  himself  with  the  title 
of  the  stranger,  and  thus  establish  a  right  paramount  to 
that  of  the  plaintiff,  justifying  the  taking  of  the  property 
out  of  his  possession.  {Rogers  v.  Arnold^  12  Wend.  30.) 
And  substantially  the  same  rule  is  held  in  ffoyt  v.  Van 
Alstyne,  (15  Barb,  572,  573,  per  WeUes,  J.) 

And  as  this  rule  apf^lies  to  cases  where  there  is  no  bail- 
ment or  agency,  of  course  it  must  be  conclusive  against  a 
bailee,  in  such  an  action  brought  against  him  by  his  bailor, 
or  those  who  stand  in  his  shoes.  It  was  the  duty  of  the 
defendant  as  such  bailee,  upon  tender  to  him  of  the  $73, 
to  deliver  over  the  property  to  the  agent  of  the  plaiutift*. 
Such  delivery  would  not  prevent  Mr.  Grill  or  any  other 
person  claiming  it,  from  instituting  proceedings  to  try  such 
claim,  and  to  have  the  property  given  up  to  them.  The 
defendant  stood  in  no  relation  to  them  which  warranted 
his  interfering  in  their  behalf,  while  he  was  bound  to  de- 
liver it  to  the  plaintiff,  and  to  let  other  claimants  take  care 
of  their  rights  as  they  should  be  advised. 

If  I  am  right  in  the  conclusion  that  the  defendant  could 
not  avail  himself  of  the  defenses  which  he  had  interposed, 
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then  all  questions  in  reference  to  the  competency  of  the 
testimony  offered  in  respect  to  them  are  entirely  immate- 
rial. And  as  there  are  no  questions  of  evidence,  except 
such  as  arise  upon  the  attempt  to  show  property  in  third 
persons,  there  can  be  no  reason  for  disturbing  the  judg- 
ment, whether  such  questions  were  correctly  decided  or 

not. 
The  judgment  should  be  affirmed. 

MuLLiN  and  Morgan,  JJ.,  concurred. 

Bacon,  J.,  did  not  vote. 

Judgment  affirmed. 

[Onondaga  Gbnebal  Term,  April  6,  1869.    Baeont  Fottetj  MuOin  and  Mor- 
pmj  Justices.] 


X  Sheets  vs.  Wilgus. 

The  person  named  in  a  shipping  bill  as  the  consignee,  is  the  regular  and  onl}r 
consignee  of  the  cargo,  and  by  the  terms  of  such  bill  the  master  of  the  res- 
sel  is  bound  to  regard  and  treat  him  as  such,  &nd  owes  to  him  all  the  duties 
which  the  master  can  owe  to  the  consignee,  in  any  case ;  whether  he  owns 
the  property  or  not. 

On  the  other  hand,  if  the  person  named  as  consignee,  after  being  shown  the 
shipping  bill,  assumes  the  direction  and  contr6l  of  the  property,  he  does  so 
(so  far  as  the  owner  and  master  of  the  vessel  is  concerned)  as  consignee,  and 
takes  upon  himself  all  the  obligations  and  duties  which  the  consignee,  in  any 
case,  owes  to  the  carrier. 

It  will  not  do  to  allow  such  a  consignee,  after  he  has,  as  such,  succeeded  in 
depriving  the  carrier  of  the  possession  of  the  cargo,  and  of  the  lien  upon  it 
for  his  freight,  to  set  up  that  he  has  no  real  interest  in  the  property,  and 
thereby  turn  him  over  to  others  for  his  remedy.    Per  Foster,  J. 

If  a  shipper  or  consignor  would  relieve  the  consignee,  who  is  merely  agent 
for  the  shipper,  from  personal  liability  to  the  carrier,  he  must  do  it  by  let- 
ting it  appear  so  on  the  shipping  bill,  and  thus  caution  the  carrier  to  protect 
himself,  by  holding  on  to  his  lien  until  he  receives  his  compensation.  The 
shipper  must  not  throw  the  earner  off  his  guard  by  signing  with  and  deliv- 
ering to  him  a  sliipping  bill  which  represents  the  agent  as  the  real  consignee. 
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If  he  does  so,  and  the  agent  is  thereby  enabled  to  obtain  the  possession  of  the 

■ 

property,  as  consignee,  he  will  not  be  permitted  to  change  his  status  to  the 
injury  of  the  carrier. 

APPEAL  from  a  judgment  for  the  plain tifi^  ordered  at 
the  circuit,  upon  atrial  before  the  dourt,  a  jury  having 
been  waived. 

The  action  was  brought  to  recover  a  balance  of  $183.34, 
with  interest  thereon,  which  the  plaintiff  claimed  to  be 
due  to  him,  for  freight  on  a  cargo  of  oats,  which,  as  a 
common  carrier,  he  transported  from  Buffalo  to  the  city 
of  New  York,  consigned  to  the  defendant  The  defend- 
ant claimed  that  he  was  merely  an  agent  of  the  firm  of 
Pease  &  Trowbridge,  to  collect  certain  freights  for  them, 
earned  by  the  plaintiff's  canal  boat,  and  that  under  their 
instructions  he  collected  and  paid  the  same  over  to  the  plain- 
tiff, and  took  his  receipt  therefor  in  full.  He  also  set  up 
that  the  cargo  when  it  arrived  at  New  York,  was  short  to 
the  amount  of  $183.34,  and  that  that  sum  was  deducted 
from  the  freight,  and  approved  of  by  the  plaintiff,  and  that 
he  thereupon  executed  the  receipt  in  full. 

The  proof  showed  that  in  1864  the  plaintiff  was  the 
owner  and  master  of -the  canal  boat  "Marquis  Sheets," 
and  that  on  the  9th  of  September,  1864,  he  took  a  load  of 

*  

oats  at  Buffalo,  on  board  of  his  boat,  to  be  taken  to  New 
York,  and  received  from  Pease  &  Trowbridge  a  shipping 
bill  of  the  same.  It  was  proved  that  he  had  lost  the  orig- 
inal shipping  bill,  and  he  produced  a  copy  thereof,  which 
was  offered  in  evidence ;  to  which  the  defendant's  coun- 
sel objected,  on  the  ground  that  it  did  not  appear  that  the 
original  was  duly  stamped.  The  plaintiff  testified  that  he 
thought  there  was  a  stamp  on  the  original.  Its  reception 
was  still  objected  to,  on  the  same  ground,  but  the  court 
overruled  the  objection,  and  admitted  it  in  evidence ;  to 
which  the  defendant's  counsel  excepted. 


664        CASES  IN  THE  SUPREME  COURT. 

Sheets  v,  Wilgus. 

The  paper  was  read  in  evidence,  and  was  as  follows  : 

"  Troy  and  Erib  Line  :  i 

Buffalo,  Sept.  9th,  1864  } 

Shipped  by  Pease  &  Trowbridge,  in  apparent  good  order, 
on  board  canal  boat  Marquis  Sheets  of  North  Bay,  Cap- 
tain John  Sheets,  the  following  described  property  to  be 
transported  to  the  place  of  destination,  without  unneces^ 
sary  delay,  and  delivered  to  the  consignees  in  like  good 
order,  as  noted  below,  in  the  customary  manner,  free 
of  lighterage,  upon  payment  of  freight  and  charges  as  pre- 
scribed in  this  bill.  Consignees  to  pay  all  harbor  towing, 
from  and  to  the  usual  place  of  landing.  Four  week  days, 
regardless  of  weather,  after  arrival  and  notice  of  same,  to 
be  allowed  consignees  to  discharge  this  cargo,  after  which 
time  the  cargo  or  consignees  are  to  pay  demurrage  at  the 
rate  of  IJ  per  cent  per  day  upon  the  freight,  including 
tolls  for  each  and  every  day  of  such  demurrage  over  the 
four  days  as  above  specified,  until  the  cargo  is  fully  dis- 
charged. All  damage  caused  by  the  boat  or  carrier,  or 
deficiency  in  the  cargo,  from  quantity  as  herein  specified, 
to  be  paid  for  by  the  carrier  and  deducted  from  the  freight, 
and  any  excess  in  the  cargo  to  be  paid  for  to  the  carrier  by 
the  consignees. 

In  case  grain  becomes  heated,  while  in  transit,  the  ear- 
lier shall  deliver  his  entire  cargo,  and  pay  only  for  any 
deficiency  caused  by  heating,  exceeding  five  bushels  for 
each  1000  bushels.     The  freight  charges  and  demurrage 

payable  to or  order,  at  the  place  of  destination,  who 

is  the  only  party  authorized  to  collect  the  same,  and  whose 
receipt  shall  be  in  full  of  all  demands  on  this  cargo  or  bill 
of  lading. 

gS^  Tolls  on  this  cargo  having  been  advanced  by  ship- 
pers, if  refunded,  must  be  to  them  or  their  order. 

9900  bushels  of  oats, 316,800  pounds. 

(Signed)  Pease  &  Trowbridge.    (Pease.) 

John  Sheets. 
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J.  H.  WiLGUS  &  Co.,  9  Coenties  Slip,  New  York: 

On  safe  delivery  as  addressed,  Messrs.  J.  H.  Wilgus  & 
Co.  will  please  pay  captain  freight  at  eleven  (11)  cents 
per  bush,  less  our  advances : 

Tolls, :  $280  14 

50  bushels  oats  (81,) 40  50 

Cash  to  captain/ 400  00 

Insurance, 54  50 

Commission, 30  63 

Trimming, 12  37 

$8^8  14" 

When  the  boat  arrived  in  New  York,  the  plaintiff  went 
to  the  office  of  the  defendant,  and  showed  him  the  original 
shipping  bill,  and  informed  him  where  the  boat  lay.  The 
defendant  took  a  sample  of  the  oats,  and  directed  that  the 
boat  should  be  towed  to  Brooklyn  and  unloaded  into  ves- 
sels, which  was  done,  under  the  charge  of  a  man  sent  by 
the  defendant  for  that  purpose. 

After  the  vessel  was  unloaded,  the  defendant  claimed 
that  there  was  a  shortage  in  the  cargo  amounting  in  value 
to  4^183.34,  and  insisted  upon  deducting  that  amount  from 
the  sum  due,  according  to  the  shipping  bill.  While  the 
vessel  was  being  unloaded,  the  defendant  paid  the  plaintiff 
several  small  sums,  and  on  the  4th  day  of  October,  two  or 
three  other  small  sums,  the  last  of  which  was  for  $23.77, 
and  making  in  all  about  $100.  The  receipt  for  $23.77, 
which  the  plaintiff  executed  to  the  defendant,  purported 
to  be  a  receipt  in  full  for  the  freight.  And  the  payments 
in  all,  were  for  the  whole  amount  of  his  claim  for  freight, 
after  deducting  the  said  sura  of  $183.34,  claimed  by  the 
defendant  for  shortage.  The  plaintiff  testified  that  the  de- 
fendant, when  he  paid  him  the  last  payment,  •  wanted  a 
receipt,  and  that  he  refused  to  give  him  a  receipt  to  bal- 
ance, and  that  he  supposed  the  receipt  which  he  signed 


• 
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was  for  the  $100  paid  to  him,  and  not  a  receipt  in  full. 
And  he  gave  testimony  by  other  witnesses  corroborative 
of  his  statement. 

On  the  part  of  the  defendant,  testimony  was  given  to 
show  that  the  plaintiff  knew  the  receipt  was  in  full,  and 
was  intended  to  be  so. 

Testimony  was  given  on  the  part  of  the  defendant,  that 
when  the  oats  were  unloaded  at  Brooklyn  the  quantity 
was  short  of  that  called  for  by  the  shipping  bill,  to  the 
value  of  $183.34,  and  the  plaintiff  gave  evidence  tending 
to  show  that  the  weighing  of  the  oats  at  Brooklyn  was  in- 
correct; and  he  also  proved  that  all  the  oats  which  he  re- 
ceived on  board  at  Buffalo  were  delivered  and  weighed  at 
Brooklyn. 

The  defendant  gave  in  evidence  a  shipping  bill  which 

was  sent  to  him  by  Pease  &  Trowbridge,  before  the  arrival 

of  the  oats,  similar  to  the  one  produced  by  the  plaiiitiffi 

except  that  it  was  not  signed  by  the  plaintiff*,  and  that  it 

stated  that  the  oats  were  shipped  on  account  of  Bennett 

i  Avery  of  Buffalo,  to  the  care  of  James  D.  Bennett  &  Co., 

New  York,  subject  to   the  order  of  the  Marine  Bank, 

Buffalo,  care  J.  H.  Wilgus  &  Co.,  New  York,  and  *'  on 

safe  delivery,  as  addressed,  Messrs.  J.  H.  Wilgus  &  Co. 

will  collect  freight  as  above,  and  pay  captain   same  at 

eleven  (11)  cents  per  bush.,  less  our  advances  to  him  of 

9818.14. 

(Signed)  Pbase  &  Trowbridge, 

Thompson." 

And  it  did  not  appear  that  the  plaintiff  had  ever  seen  or 
had  any  knowledge  of  it. 

On  the  trial,  several  offers  were  made  on  the  part  of  the 
defendant  to  introduce  testimony  to  show  that  in  fact 
Bennett  &  Co.  were  the  agents  of  the  owners  of  the  oats, 
and  took  control  of  them  at  New  York ;  that  they  refused 
to  pay  the  shortage ;  and  that  the  plaintiff*  had  notice  of 
their  refusal.     All  which  evidence  was  excluded  by  the 
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court,  on  the  ground  that  the  defendant  was  the  consignee, 
and  as  such  was  liable  to  the  plaintiff.  One  witness  for 
the  defendant  testified  that  the  original  shipping  bill,  a 
copy  of  which  was  put  in  evidence  by  the  plaintiff,  had  no 
revenue  stamp  attached  to  it 

The  court  found  as  facts,  that  on  the  9th  of  September, 
1364,  the  plaintiff  shipped  on  board  his  canal  boat,  Marquis 
Sheets,  at  Buffalo,  9900  bushels  of  oats,  shipped  by  Pease 
&  Trowbridge,  and  consigned  by  them  to  the  defendant, 
James  H.  Wilgus,  by  the  name  of  J.  H.  Wilgus  &  Co. 
That  he  transported  said  cargo  to  New  York,  and  delivered 
the  same  to  the  defendant,  who  took  the  same  of  the 
plaintiff,  and  took  the  direction  of  the  cargo.  That  the 
freight,  by  the  terms  of  the  shipping  bill,  was  eleven  cents 
per  bushel.  That  on  arrival  at  New  York,  Wilgus  paid 
the  plaintiff  the  balance  due  him  for  freight,  except  $183.34, 
which  last  amount  he  kept  back,  claiming  that  the  plain- 
tiff did  not  deliver  said  cargo  into  that  amount  in  value. 
That  the  bill  of  lading  delivered  to  said  plaintiff'  was  duly 
stamped  with  the  proper  internal  revenue  stamp.  That 
the  shipping  bill  introduced  by  the  defendant  had  on  its 
margin  the  direction,  "to  care  of  J.  H.  Wilgus  &  Co." 
That  the  plaintiff  did  deliver  the  whole  quantity  put  on 
board  the  boat,  and  called  for  in  the  bill  of  lading,  9900 
bushels  of  oats.  That  the  plaintiff,  though  he  signed  the 
receipt  in  full,  did  not.  know  that  such  was  its  purport, 
and  consequently  did  not  relinquish  his  claim  for  the  re- 
mainder of  the  freight.  That  he  did  not  agree  or  cove- 
nant to  look  to  J.  O.  Bennett  &  Co.  for  payment  of  the 
freight,  nor  to  be  bound  by  any  arrangement  made  between 
them  and  the  defendant  That  the  defendant  was  not  the 
owner  of,  or  interested  in,  the  cargo,  or  any  part  of  it ; 
and  that  out  of  the  freight  collected  by  the  defendant  of 
Bennett  &;  Co.,  the  defendant  retained  the  amount  of 
Pease  &;  Trowbridge's  charges  and  advances,  (less  34*S0 
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paid  by  them  to  the  defendant  for  his  entire  services,)  and 
paid  the  balance  to  the  plaintiff. 

The  court  foand  as  conclusion  of  law,  that  the  plaintiff 
was  entitled  to  recover  the  said  sum  of  5184.34,  and  in- 
terest thereon  from  October  4th,  1864,  to  the  time  of  trial, 
making  in  all  $226.61,  for  which  sum  and  costs  judgment 
was  ordered  in  favor  of  the  plaintiff. 

The  judgment  was  entered,  and  from  that  the  defend- 
ant appealed. 

Pomeroy  ^  Southworthy  for  the  plaintiff 

F,  KemaUy  for  the  defendant 

By  the  Courts  Foster,  J.  Upon  the  question  whether 
the  plaintiff  delivered  to  the  defendant  all  the  oats  which 
he  received  on  his  boat  at  Buffalo,  the  evidence  was  con- 
flicting. The  defendant  showed  by  his  witnesses  that 
when  delivered  the  weight  was  some  two  hundred  bushels 
less  than  it  was  when  received  by  the  plaintiff,  as  shown 
by  the  shipping  bill.  The  plaintiff  showed  by  his  testi- 
mony that  some  of  the  weights  at  Brooklyn,  when  it  was 
delivered,  were  not  accurate,  and  his  proofs  are  strong  to 
show  that  at  least  all  that  he  received  was  delivered  to  the 
defendant.  So  too,  in  regard  to  the  receipt  which  the 
plaintiff  gave  to  the  defendant  for  the  523.77.  If  the  de- 
fendant's witnesses  are  to  be  believed,  it  was  intended  as  a 
receipt  in  full ;  but  if  the  evidence  on  the  part  of  the  plain- 
tiff* is  correct,  it  was  not  supposed  to  be  a  receipt  in  full, 
but  a  receipt  merely  for  the  amount  which  the  plaintiff 
had  received  of  him. 

The  court  below  was  the  best  judge  of  the  credit  to  be 
given  to  the  several  witnesses.  It  has  determined  both 
of  these  questions  in  favor  of  the  plaintiff,  and  we  cannot 
disturb  the  determination  which  it  has  made  of  them. 
The  result  of  his  decision  of  these  questions  of  fact  is  that 
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there  was  $183.34  due  aud  unpaid  to  the  plaintiff;  and 
the  next  question  is,  was  the  defendant  liable  for  such 
payment. 

To  determine  this,  it  is  first  necessary  to  inquire  whether 
it  appears  that  he  was  consignee  of  the  cargo  or  not ;  and 
I  think  this  involves  the  question  whether  the  copy  of  the 
shipping  bill  offered  by  the  plaintiff  was  properly  admitted 
in  evidence.  It  is  true  that  the  shipping  bill  introduced 
on  the  part  of  the  defendant  shows  that  the  cargo  was  to 
the  care  of  the  defendant;  but  I  think  the  effect  of  that  is 
controlled  by  the  special  character  which  the  clause  im- 
mediately thereafter  assigns  to  him,  the  more  especially 
as  it  is  also  consigned  to  the  '^  care  of  James  0.  Bennett  & 
Co."  And  also  because  the  plaintiff  was  not  a  party  to 
that  He  was  not  aware  of  it,  and  it  did  not  influence  his 
action.  But  without  spending  much  time  on  that  ques- 
tion, as  I  do  not  deem  it  important,  was  the  copy  offered 
by  the  plaintiff*  properly  admitted  by  the  court  ? 

Thera  was  a  conflict  as  to  whether  the  original  was 
stamped  or  not.  The  witness  for  the  defendant  testifies 
that  it  was  not,  and  the  plaintiff  testifies  that  he  thinks  it 
was.  The  court  decided  that  question,  and  although  the 
witness  for  the  defendant  swears  quite  confidently,  while 
the  plaintiff  appears  to  be  more  uncertain,  still  it  was  the 
province  of  the  court  to  determine  the  fact,  and  it  has  done 
so,  and  admitted  it,  and  its  decision  of  that  question  must 
stand. 

We  must  assume,  then,  that  there  was  a  valid  shipping 
bill  of  which  that  was  a  copy,  and  the  testimony  shows 
that  when  the  plaintiff  reached  New  York  with  his  boat 
he  showed  that  shipping  bill  to  the  defendant,  and  took 
his  directions  concerning  the  delivery  of  the  cargo. 

By  that  shipping  bill  the  defendant  was  the  regular  and 
only  consignee  of  the  cargo,  and  by  the  terms  of  it  the 
plaintiff  was  clearly  bound  to  regard  and  treat  him  as  such, 
and  owed  to  him  all  the  duties  which  the  master  can  owe 
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to  the  consignee  in  any  caqp,  whether  he  owned  the  prop- 
erty or  not  And  on  the  other  hand,  the  defendant,  when 
after  being  shown  the  shipping  bill,  he  assumed  the  direc- 
tion and  control  of  the  property,  he  did  so  (so  far  as  the 
plaintiff  was  concerned)  as  consignee;  and  took  upon 
himself  all  the  obligations  and  duties  which  the  consignee, 
in  any  case,  owes  to  the  carrier. 

This  question  has  too  often  been  before  us  for  adjudica- 
tion to  leave  it  an  open  one  now.  It  will  not  do  to  allow 
such  a  consignee,  after  he  has,  as  such,  succeeded  in  de- 
priving the  carrier  of  the  possession  of  the  cargo,  and  of 
the  lien  upon  it  for  his  freight,  to  set  up  that  he  has  no 
real  interest  in  the  property,  and  thereby  turn  him  over  to 
others  for  his  remedy. 

If  a  shipper  or  consignor  would  relieve  the  consignee, 
who  is  merely  agent  for  the  shipper,  from  personal  liability 
to  the  carrier,  he  must  do  it  by  letting  it  appear  so  on 
the  shipping  bill,  and  thus  caution  the  carrier  to  protect 
himself,  by  holding  on  to  his  lien  until  he  r^eives  his 
compensation.  The  shipper  must  not  throw  the  carrier 
off  his  guard  by  signing  with  and  delivering  to  him  a  ship- 
ping bill  which  represents  the  agent  as  the  real  consignee. 
When  they  do  so,  and  the  agent  is  thereby  enabled  to  obtain 
possession  of  the  property  as  consignee,  they  must  not  be 
permitted  to  change  his  statiu  to  the  injury  of  the  carrier. 

If  I  am  right  in  these  conclusions,  it  disposes  of  the  case; 
for  although  the  defendant's  counsel  proposed  some  twenty 
other  findings  of  fact  which  were  not  found  by  the  court 
below,  yet  they  are  all  either  included  in  those  that  were 
found,  or  were  entirely  immaterial,  under  the  principles 
which  I  assumed.  And  there  was  no  exception  to  evidence 
of  the  least  materiality  except  such  as  I  have  herein  ex- 
ammed. 

The  judgment  should  be  affirmed. 

[Onondaoa  Obnbbal  Tbbh,  April  6, 1869.    BaooH,  Fo&Ur^  MMm  and  ir«r> 
^OM,  JuiBtioes.] 
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8u  G0MMI8810NBBS  OF  Highways. 
Death  bt  Wbonoful  Act. 
Equity,  1,  2. 

GUABDIAN  AND  WaRD. 

Husband  and  Wifb,  5. 
supbrintbndbkts  of  thb  poob. 

TbLBOBFH  C0MPANIB8,  8. 
VENDOR  AND  PuRCHABBB,  1. 


ADMINISTRATION. 

A  married  daughter  of  an  intestate, 
over  the  age  of  twenty-one  years,  is 
entitled  to  administration  upon  his 
estate  in  preference  to  the  guardian  of 
a  minor.     CotUe  v.  Vanderheyden^  622 

S«$  Husband  and  Wifb,  8. 


AFFIDAVIT. 
See  Justicbb'  Coubts,  6. 

AGREEMENT. 

1.  The  plain tifl%,  at  various  times,  sold 
and  delivered  to  the  defendant,  dry 
goods  out  of  their  store,  to  an  aggre- 
gate amount  of  f8dl.68;  in  con- 
sideration of  whicli,  and  in  payment 
thereof,  the  latter  agreed  to  deliver 
to  the  plaintiffs,  on  or  before  a  day 
specified,  nails,  at  the  rate  of  $5,871 
per  one  hundred  pounds.  Hdd  that 
the  transaction  was  a  purchase  of 
dry  goode  from  the  plaintiffs,  by  the 
defendant,   from  time  to  time,  on 


credit,  the  goods  being  delivered  at 
the  time  of  each  purchase,  and  to  be 
paid  for  in  nails  on  or  before  the 
day  mentioned ;  and  not  a  purehaae 
of  naili,  to  be  paid  for  in  dry  goods, 
or  even  an  exchange  of  nails  for  dry 
goods.     Ilerriek  v.  Carter^  41 

2.  Heid^  aleOf  that  the  plaintiffs  were 
entitled  to  recover  the  balance  of 
the  purchase  money  of  the  goods 
sold,  remaining  unpaid,  with  interest 
from  the  time  the  same  became 
payable.  ib 

8.  Where  a  contract  of  purchase  and 
sale  is  made,  in  writing,  which  is 
void,  the  purchaser  cannot  be  com- 
pelled to  carry  out  the  verbal  agree- 
ment which  resulted  in  the  written 
instrument;  nor  can  it  be  done 
where,  originally,  there  was  no  need 
of  the  writing,  because  such  a  con- 
tract might  be  made  by  parol.  Davy 
V.  Morgan,  218 

4.  Although  a  contract  may  be  good 
by  parol,  yet  if  the  parties  choose  to 
make  it  in  writing,  when  it  is  so 
made  it  is  the  only  contract,  and  if 
that  is  void,  all  that  preceded  it,  by 
parol,  is  void  also.  All  the  verbal 
arrangements  pass  into  the  writing, 
and  if  tliat  does  not  change  the 
title  to  the  property,  it  remains  in 
the  vendor,  unless  the  contract  is 
performed.  ib 

6.  Where  the  father  of  a  lunatic  who 
was  not  a  pauper  for  whose  support 
the  county  was  cliargeable,  but 
whom  he  was  himself  bound  to  sup- 
port and  maintain,  took  her  to  the 
county  poorhouse,  under  an  agree- 
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ment  made  by  bim  with  the  superin- 
tendents of  the  poor,  to  pay  them  a 
specified  sum  per  week,  for  her 
board;  Held  that  this  was  a  valid 
contract;  and  that  the  father  was 
liable  thereon.    Alger  v.  Miller^  227 

6.  Such  a  contract,  made  by  superin- 
tendents of  the  poor  of  a  county  in 
which  the  poor  are  not  a  county  but 
a  town  charge,  is  not  against  public 
policy,  or  contrary  to  any  positive 
statute;  and  although  it  is  in  excess 
of  the  superintendents'  authority,  is 
neither  criminal  nor  corrupt.  ib 

7.  A  father  having  left  his  lunatic 
daughter  at  the  poorhouse,  under 
such  an  agreement,  the  superintend- 
ents of  the  poor  have  a  right  to  keep 
her,  until  he  shall  take  her  away,  or 
it  becomes  proper  to  discharge  her. 
A  mere  notice  from  him  to  the  super- 
intendents that  he  will  be  no  longer 
responsible  for  her  support,  given  at 
a  time  when  she  is  in  a  condition 
rendering  it  dangerous  to  set  her  at 
large,  will  not  relieve  him  from 
liability.  ih 

8.  Under  the  provisions  of  the  act  of 
1818,  chapter  86,  authorizing  th6 
mayor  &c.  of.  the  city  of  New  York 
to  direct  the  paving  of  streets,  and 
to  assess  the  expense  upon  the  own- 
ers or  occupants  of  the  houses  and 
lots  benefited,  the  owners  could  have 
been  compelled  to  pay  the  expense 
of  a  pavement  laid  down  in  1824; 
and  therefore  a  promise  of  the  cor- 
poration to  bear  the  expense  of 
future  repairs  and  pavements  is 
without  consideration.  TUden  v.  The 
Mayor  ^.  of  New  York^  340 


ANIMALS. 
See  Constitutional  Law. 

APPEAL. 

See  CoscHiasioNBRS  of  Highways,  1, 2. 
Stamps,  1,  4. 

ARBITRATION  AND  AWARD. 

1.  An  equitable  action  to  correct  a 
mistake  in  an  award  may  be  main- 
tained, although  the  submission  pro- 
Yides  that  judgment  in  the  Supreme 


Court  may  be  entered  upon  the 
award,  to  the  end  that  the  matters 
in  controversy  shall  be  finally  con- 
cluded.   BieuU  V.  Morgan,  369 

2.  Although  the  statute  confers  upon 
the  court  designated  in  the  submis- 
sion the  power,  within  a  certain  time, 
to  modify  or  correct  the  awaid, 
where  there  is  an  evident  miscalcu- 
lation of  figures,  or  a  mistake  in 
the  description  of  any  person,  thing 
or  property  referred  to  in  the  awatd, 
still  the  exercise  of  the  power  is 
not  exclusively  confined  to  that 
court.  The  subsequent  provision  in 
the  statute,  that  nothing  therein  cca- 
tained  "shall  be  construed  to  im- 
pair, diminish  or  in  any  way  afiect 
the  power  and  authority  of  the  Court 
of  Chancery,  over  arbitrators,  awards 
or  the  pai-ties  thereto,"  is  sufficiemly 
comprehensive  to  restore  the  origuial 
equitable  jurisdiction  over  this  class 
of  cases.  ** 

8.  An  equitable  action  will  lie  to  cor- 
rect a  mistake  in  an  award,  by  which, 
through  the  misapprehension  or 
oversight  of  the  arbitrator,  a  piece 
of  land  was  omitted  in  the  descrip- 
tion of  a  farm  which  one  of  the  par- 
ties was,  by  such  award,  directed  to 
convey  to  the  other.  ib 

4.  An  award  directed  one  of  the  par- 
ties to  convey  to  the  other  a  farm 
called  the  "  Morgan  farm,"  the  same 
to  be  described  in  the  df^  in  the 
manner  particularly  specified  in 
such  award.  The  description  there 
given  excluded  a  small  piece  of  land 
lying  between  that  specifically  de- 
scribed and  the  highway.  The  gate 
to  the  faim  opened  on  this  land,  and 
Uie  entrance  to  the  buildings  was 
across  it.  It  was  fenced  in  with  the 
rest  of  the  premises,  formed  a  part 
of  the  door-yard,  and  a  portion  of 
Uie  orchard  was  on  it.  It  had  formed 
a  part  of  the  farm  for  twenty-five 
years,  and,  together  with  that  de- 
scribed in  the  award,  had,  during 
that  time,  been  known  as  the  "  Mor- 
gan farm."  HOd  that  the  award 
itself,  considered  in  connection  with 
the  surrounding  circumstances,  ren- 
dered the  iuisUke  sufficiently  obvi- 
ous for  the  interposition  of  the  cor- 
recting powers  of  the  court ;  the  case 
being  brought  within  the  equitable 
rule  requiring  the  mistake  to  be  ap- 
parent on  the  face  of  the  award,    ik 
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ASSESSMENT. 

1.  By  an  act  of  the  legislature,  passed 
iD  1864,  {Law8  of  1864,  eh,  677,)  the 
relators  were  appointed  commission- 
ers to  drain  certain  lands  lying  on 
Black  lake,  in  the  coanty  of  St.  Law- 
rence, and  its  tributaries,  who  wera 
to  have  the  necessary  work  perform- 
ed, and  to  assess  the  expense  upon 
the  lands  which  should,  in  the  judg- 
ment of  the  commissioners,  be  bene- 
fited by  the  improvement,  and  as 
they  should  acyudge  in  proportion 
to  the  benefits  and  improvements  re- 
ceived thereby ;  such  assessments  to 
be  made  pro  rata,  according  to  the 
value  of  such  lands,  as  they  should 
be  appraised  by  the  commissioners. 
The  act  was  amended  by  chapter 
730  of  the  laws  of  1865,  which  au- 
thorized any  person  owning  land  in 
either  of  two  towns  therein  men- 
tioned, which  had  been  or  should  be 
assessed  under  the  act  of  1864,  to 
appeal  to  the  county  court  of*  the 
county  in  which  such  land  was  sit- 
uated ;  and  authorized  and  directed 
such  court  to  review  the  assessment, 
on  such  appeal,  upon  such  proofs  at 
miff ht  be  presented,  at  the  hearing ;  and 
empowered  it  to  affirm,  reverse,  set 
aside  or  modify  such  assessment,  in 
any  particular  wherein  it  was  au- 
thorized by  the  act  of  1864.  It  de- 
clared that  the  decision  of  the  county 
court  should  be  final,  upon  the  rights 
of  the  parties,  except  that  if  the 
assessment  was  set  aside  because  the 
met/tod  or  rule  of  assessment  adopted 
by  the  commissioners  was  erroneous, 
the  commissioners  should  proceed  to 
make  a  new  assessment,  as  required 
by  the  judgment.  The  commission- 
ers caused  the  surveys  and  eHtimates 
to  be  made;  entered  upon  the  ex- 
ecution of  the  improvement,  and 
assessed  the  amount  of  such  estimate 
upon  the  lands  of  divers  individuals 
in  the  towns  specified  in  the  statute ; 
all  of  whom  united  in  an  appeal  from 
the  assessment,  to  the  county  court 
of  Jefferson  county,  asking  that  it 
should  be  set  aside  or  modified,  die. 
That  court  adjudged  that  the  assess- 
ment u|K)n  the  lands  of,  and  against 
the  persons  of,  all  and  each  of  the 
appellants  be  set  aside  and  vacated, 
with  costs  of  the  appeal,  to  the  appel- 
lants, on  the  ground  that  each  and 
all  of  said  assessments  were  imau- 
thorized  by  the  statutes  under  which 
they  were  made.    Held,  1.  That  so 
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&r  as  the  powers  of  the  commission- 
ers wore  concerned,  the  whole  pro- 
ceeding being  in  derogation  of  the 
common  law  rights  of  the  appellants, 
the  act  of  1864  was  to  be  construed 
most  liberally  in  their  behalf,  for  the 
preservation  of  their  rights,  and  was 
lo  be  taken  strictly  against  the  com- 
missioners; and  that  in  cases  of 
doubt,  arising  from  its  phraseology, 
every  proper  intendment  was  to  be 
taken  most  strongly  in  favor  of  the 
appellants,  and  against  the  commis- 
sioners. 2.  That  wh^n  to  this  was 
added  the  fact  that  no  opportunity 
was  given,  by  the  act,  for  the  appel- 
lants to  be  heard  before  the  com- 
missioners, either  by  witnesses,  by 
counsel  or  in  person,  it  must  be  ab- 
solutely clear  that  the  legislature 
intended  there  should  be  no  review 
upon  the  merits,  except  in  the  case 
of  an  eiToneous  method  or  rule  of  as- 
sessment, before  the  court  could  so 
construe  the  statute.  8.  That  it  not 
being  clear,  from  the  act,  whether 
the  legislature  intended  that  the  ex- 
pense should  be  assessed  upon  the 
lands  in  proportion  to  the  amount  of 
benefit  to  be  received,  without  regard 
to  the  value  of  the  respective  pieces 
of  land,  or  pro  rata,  in  proportion  to 
the  value  of  the  lands  to  be  assessed, 
without  regard  to  benefits,  the  court, 
if  necessary,  would  adopt  the  con- 
struction which  would  be  most  con- 
sistent with  justice,  between  the 
parties.  4.  That  although  the  com- 
missioners had  assessed  the  cost  and 
expenses  pro  rata  upon  the  value  of 
the  lands  to  be  benefited,  such  an 
error  wonld  not  call  upon  the  court 
to  set  aside  the  assessment  entirely ; 
but  would  require  a  reassessment  to 
be  made,  in  proportion  to  benefits. 
6.  That  it  was  clear  that  the  legisla- 
ture intended  the  costs,  damages  and 
expenses  of  the  improvement  should 
be  borne  and  paid  by  those  only  who 
were  to  be  benefited.  That  it  was 
the  lands  to  be  benefited,  that  wore 
to  be  assessed ;  and  not  the  lands 
overflowed.  6.  That  although  the 
discretion  given  to  the  commission- 
ers was  liberal,  yet  it  was  not  an  ar- 
bitrary one ;  and  it  was  a  discretion 
in  determining  what  lands  were  ben- 
efited, and  the  extent  of  the  benefit. 
That  it  was  not  intended  they  should 
assess  lands  which  could  not  be  ben- 
efited; nor  was  any  such  authority 
given  to  them  ;  and  if  they  included 
lands  in    their    assessment    which 
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clearly  were  not  benefited,  they  ex- 
ceeded the  authority  Tested  in  them. 
7.  That  Inasmuch  as  the  county 
court  had  the  right  to  review  the 
assessment,  and  to  vacate  it  as  to 
lands  not  benefited,  and  as  it  had 
decided  that  none  of  the  lands  of 
any  of  the  appellants  were  or  could 
be  benefited  thereby,  and  had  set  it 
aside  for  that  reason,  this  court 
should  not  reverse  its  decision ;  be- 
cause, if  the  county  court  had  juris- 
diction of  the  question,  its  judg- 
ment should  stand.  8.  That  the  only 
question  was,  did  the  commissionei-s 
include  the  lands  of  the  appellants 
without  authority  so  to  do;  or,  in 
other  words,  could  the  lands  of  any 
of  the  appellants  be  benefited  by  the 
improvements  contemplated,  or  by 
any  of  them.  And  that  the  testi- 
mony before  the  county  court  abun^* 
dantly  supported  the  decision.  The 
People  ex  rk.  More  v.  The  County  Court 
of  Jeffwton  County i  136 

2.  Independent  of  any  express  author- 
ity, commissioners  invested  with  a 
discretion  to  carry  ont  the  intent  of 
the  legislature,  whenever  they  man- 
ifestly do  that  which  was  not  intend- 
ed, whether  honestly  or  dishonestly, 
do  what  is  not  authorized  by  the 
statute.  ib 

8.  Under  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  Van 
AUm  v.  The  Assesaora,  (3  JFaU.  578,) 
an  assessment,  by  town  aj^sessors, 
of  an  individual  as  a  shareholder  in 
a  national  banli,  is  without  any  valid 
legal  authority,  and  is  therefore 
void.  Trustees  of  the  VUtage  of  An- 
gelica V.  MorsSf  880 

4.  But  it  does  not  follow  that  an  as- 
sessment, by  the  trustees  of  a  vil- 
lage, acting  as  commissioners  of 
highways,  of  an  individual  for  high- 
way labor,  is  void  because  the  as- 
sessment made  by  the  assessors  of 
the  town,  in  the  previous  year,  was 
void.  For  the  statute  does  not  make 
the  authority  of  commissioners  of 
highways,  in  assessing  for  highway 
labor,  dependent  upon  the  validity 
of  the  preceding  assessment.  ib 

5.  It  is  the  duty  of  such  trustees  to 
assess  the  residue  of  highway  labor 
upon  the  real  and  personal  estate  of 


every  inhabitant,  as  the  same  ap- 
peared by  the  last  assessment  roll  of 
the  town.  They  have  no  discretion- 
ary power  whatever,  nor  any  author- 
ity over  the  assessment  roll  by  which 
they  can  correct  it  by  omitting  from 
ibeir  assessment  for  highway  labor, 
any  real  or  personal  estate  appear- 
ing upon  it.  ib 

6.  If  such  assessment  roll  contains  the 
name  of  an  individual  assessed  as  a 
taxable  inhabitant,  for  stock  in  a  na- 
tional bank,  owned  by  him,  the  trus- 
tees as  commissioners  of  highways, 
have  the  power  to  assess  him,  in  ^e 
following  year,  for  highway  labor,  on 
account  of  such  stock.  ib 

7.  It  is  perfectly  settled  that  if  a  tax 
or  assessment  be  void  upon  its  fiEU!e, 
or  if  the  proof  necessary  to  enforce 
it  will  show  its  invalidity,  a  bill  in 
equity  to  restrain  its  collection  can- 
not be  sustsined.  Allen  v.  The  City 
of  Buffalo,  (39  N.  Y,  Bip.  886,)  con- 
tains nothing  in  opposition  to,  or  in- 
consistent with,  this  doctrine.  TH^ 
den  V.  The  Mayor  ^e,  of  the  City  of 
New  York,  340 

8.  The  decision  in  that  case  was  based 
upon  a  special^provision  in  the  char- 
ter of  the  city  of  Buffalo,  and  has  no 
application  to  cases  arising  in  the 
city  of  New  York,  where  do  such 
provision  of  law,  in  respect  to  assess- 
ments, exists.  ib 

9.  The  corporation  ordinance  of  1824, 
by  which  it  was  provided  that  if  a 
street  in  the  city  of  New  York  should 
be  once  paved  at  the  expense  of 
hidividual  owners,  it  should  forever 
thereafter  be  repaved  and  repaired 
at  the  expense  of  the  corporation, 
provided  Uie  pavement  was  not  a 
wooden  pavement,  did  not  constitute 
such  a  case  of  contract  between  the 
city  and  the  ownei-s  of  lots  on  Pearl 
street  as  to  prevent  the  city  from 
enforcing  an  assessment  for  paving 
said  street  with  Nicholson  pavement. 

ib 

10.  If  any  such  contract  existed,  it 
lacked  one  essential  element  of  a 
valid  agreement;  viz.,  a  considera- 
tion, ib 

See  Agbbbmbnt,  8. 
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ASSIGNMENT. 

1.  A  parol  assignment  of  a  claim  for 
the  price*  of  goods  sold  and  deliv- 
ered is  valid.    Kessel  v.  Mbetit,   862 

2.  An  instrument  under  hand  and  seal, 
assigning  and  trauNferring  to  the  as- 
signee the  assignor's  right  of  action 
for  a  deed  conveying  land,  is  legally 
sufficient  to  transfer  such  right,  with- 
out being  witnessed  or  acknowl- 
edged.   JBitteU  V.  Morgan^  869 

8.  Such  an  instrument,  not  being,  or 
professing  to  be,  a  conveyance  of  the 
land  itself,  does  not  fall  within  the 
provisions  of  the  statute  relating  to 
the  manner  in  which  conveyances  of 
land  shall  be  made.  ib 

4.  In  January,  1865,  the  parties  to  this 
action,  and  several  other  peraous, 
entered  into  an  aiTangement  with 
each  other  to  purchase  of  W.  700  or 
800  acres  of  land  in  Venango  coun- 
ty, Pennsylvania.  For  that  purpose, 
forty-flve  shares,  at  $1000  per  share, 
were  to  be  subscribed  for,  and  upon 
the  payment  of  his  subscription  by 
each  shareholder  he  was  entitled  to 
an  interest  in  the  lands  proportioned 
to  the  shares  held  by  him.  The 
forty-flve  shares  were  all  subscribed, 
the  defendant  subscribing  $1000. 
F.  thereupon  purchased  the  lands, 
for  the  shareholders,  taking  a  deed 
therefor,  in  his  own  name,  but  in 
trust  for  them.  Subsequently  the 
defendant  paid  to  F.  $1000,  and  re- 
ceived from  him  the  following  writ- 
ing, dated  January  25,  1865 :  "  Re- 
ceived of  D.  C.  B.  $1000  in  full  for 
one  forty-flfth  part  of  the  land  in 
Venango  county,  Pennsylvania,  pur- 
chased of  W.  by  F."  The  share- 
holders executed  a  power  of  attorney 
to  F.  authorizing  him  to  sell  or  lease 
the  land,  or  any  part  of  it,  he  cov- 
enanting to  account  and  pay  over  to 
the  parties,  pro  rata^  all  moneys  re- 
ceived by  him  from  sales;  under 
which  power,  F.  sold  and  conveyed 
ninety- three  acres  of  the  land  for 
$19,000,  and  received  the  avails. 
On  the  9th  of  May,  1865,  F.  mailed 
to  the  defendant  a  check  for  $422.22, 
which  was  received  by  the  latter  on 
the  10th  of  May,  in  the  afternoon, 
and  was  paid.  On  the  same  day, 
between  11  and  12  o'clock  A.  m.,  the 
defendant  in  consideration  of  $1500 
to  him  paid  by  the  plaintiffs,  exe- 


cuted the  following  assignment  to 
them,  indorsed  upon  the  back  of  the 
receipt  of  January  25,  1865 :  "  For 
value  received,  I  hereby  awign  all 
my  right,  title  and  interest  in  the 
within  named  land,  to  E.  and  0." 
Both  parties  to  this  assignment  were, 
at  the  time  of  executing  it,  ignorant 
of  the  fact  that  F.  had  received  the 
$422.22,  or  mailed  a  check  for  it  to 
the  defendant.  Held,  1.  That  the 
assignment,  construed  in  connection 
with  the  receipt,  passed  to  the  plain- 
tiffs all  the  defendant's  interest  in 
the  land,  which  included  one  forty- 
flfth  (lart  of  the  proceeds  of  the  land 
already  sold  by  F.,  as  well  as  of  all 
sums  to  be  realized  from  subsequent 
sales,  &c.  2.  That  the  plaintiffs  were 
entitled  to  recover  of  the  defendant 
the  amount  i*eceived  by  him  upon 
F.'s  check.    Khck  v.  Btua,  898 

See  Pateht. 
Rblbabb,  1. 


ASSOCIATIONS. 
See  Pabtnbrbhip,  4. 

ATTORNEY. 
See  LiKiTATiONB,  Statutb  of. 


AUCTION  AND  AUCTIONEER. 

1.  An  entry  made  in  a  book,  by  the 
auctioneer,  at  the  commencement 
of  an  auction  sale,  purporting  to  be 
a  memorandum  of  the  person  on 
whose  account  the  sale  is  made,  the 
nature  of  the  property,  the  terms  of 
payment,  the  names  of  the  purchas- 
ers, and  the  lots  struck  off  to  each, 
and  signed  by  the  auctioneer,  by  his 
clerk,  is  a  sufficient  memorandum 
of  the  sale,  within  the  statute  of 
frauds,  and  applies  to  each  sale  made 
at  such  auction  ;  although  the  sale  ia 
adjourned  to,  and  continues  on,  the 
second  day,  without  any  repetition 
of  the  memorandum.  Friee  v.  Durm, 

647 

2.  And  where  the  clerk  of  the  auction- 
eer, at  the  time  of  each  sale,  and  in 
the  presence  and  under  the  direction 
of  the  auctioneer,  enters  in  the  book, 
undenieath  such  general  heading  or 
memorandum,  the  name  of  each  pur- 
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chaser,  the  number  and  kind  of  prop- 
erty sold,  and  the  price  of  Bach 
purchase,  the  name  of  the  auctioneer 
being  signed  at  the  end  of  the  sales 
for  each  day,  this  is  a  sufficient 
compliance  with  the  statute,  to  make 
such  sale  valid.  Morgan,  J.,  dis- 
sented, ib 


B 


BAILMENT. 

1.  A  bailee  of  goods  cannot  set  up  as 
a  defense  to  an  action  therefor,  that 
at  the  time  he  became  bailee,  and 
while  he  continued  such,  the  bailor 
was  not  the  owner ;  except  by  show- 
ing that  while  he  continued  such 
bailee,  the  bailor  parted  with  his 
title  to  the  property.  Gerher  v.  Mo- 
nie,  662 

2.  Where  the  bailee  of  cheese  turned 
it  out  to  the  bailor,  as  his  property, 
and  separated  it  from  other  cheese 
in  the  same  cellar,  and  at  the  same 
time  the  bailor  turned  it  out  to  the 
agent  of  persons  to  whom  he  had 
previously  sold  it,  and  the  agent 
marked  his  initials  on  each  pack- 
age of  the  cheese,  and  agreed  to  pay 
the  bailee  a  specified  sum  for  his 
services  on  account  of  it ;  Held  that 
if  the  bailee  had,  at  the  time,  any 
other  claim  on  the  cheese,  or  if  he 
claimed  to  hold  it  for  any  one  else, 
he  was  bound  to  state  it ;  and  that 
having  failed  to  do  so,  he  was  utop- 
ped  from  afterwards  setting  up  that 
at  that  time  he,  or  any  one  else,  had 
any  title  or  claim  to  it,  except  as 
then  stated.  ih 

8.  Hdd^  altOj  that  the  cheese  having 
been  separated  and  turned  out  to 
the  agent  of  the  purchasers,  and  the 
packages  marked  by  such  agent, 
that  constituted  a  good  delivery  to 
pass  the  title;  that  the  title  then 
passed  to  such  purchasers,  and  the 
bailee  became  their  bailee  or  agent, 
and  could  not,  as  against  them,  set 
up  any  claim  or  title  in  favor  of 
himself,  or  any  other  person,  then 
existing.  tb 

4.  In  an  action  in  the  nature  of  re- 
plevin, against  a  bailee,  the  same 
principles  apply  as  are  a:i)plicable  in 
the  actions  of  trover  and  replevin  ; 


and  the  defendant,  irrespective  of 
his  being  bailee,  cannot  set  up  title 
or  right  in  a  stranger,  as  a  defense ; 
unless  he  connects  himsdf  with  such 
title  or  right.  ib 

6.  In  replevin  a  defendant  will  not  be 
entitled  to  a  Judgment  for  the  re- 
turn of  the  goods  by  simply  show- 
ing proi)erty  in  a  stranger.  He 
must  connect  himself  with  the  title 
of  the  stranger,  and  thus  establish  a 
right  paramount  to  that  of  the  plain- 
tiff, justifying  the  taking  of  the 
property  out  of  his  possession.       ib 

6.  And  as  this  rule  applies  to  cases 
where  there  is  no  bailment  or  agency, 
of  course  it  must  be  conclusive 
against  a  bailee,  in  such  an  action 
brought  against  him  by  his  bailor,  or 
those  who  stand  in  his  shoes.         ib 


BANKERS. 
See  Stolen  Notbb. 


BANK  NOTES. 
See  Pbircipal  and  Aobht,  5. 


BOARD  OP  SUPERVISORS. 
See  Taxes. 


BONA  FIDE  PURCHASER. 
See  Stolen  Notes,  1,  8. 


BURGLARY. 
See  Chimin AL  Law,  2,  8,  4. 


c 


CARRIERS. 

1.  Where  a  cask  of  brandy  was  ship- 
ped by  the  plaintiff,  at  Syracuse,  on 
the  defendant's  railroad,  consigned 
to  a  person  at  Oswego,  which  was 
proved  to  have  been  in  good  order 
when  it  left  the  plaintifi''s  store  to 
be  delivered  to  the  defendant,  and 
to  have  been  receipted  by  the  de- 
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fendanfs  agent,  but  when  it  was 
delivered  to  the  consignee,  the  cask 
was  iivjured  and  leaking,  and  a  por- 
tion of  the  brandy  had  leaked  out; 
EM  that  the  justice  was  warranted 
in  finding,  upon  this  evidence,  that 
the  cask  was  in  good  order  when 
delivered  to  the  defendant,  and  that 
it  was  injured  while  in  its  charge. 
Howe  V.  The  Otwego  and  Syraeuae 
RaUroad  Co.,  121 

2.  The  law  holds  a  carrier  responsible 
to  the  owner,  for  all  loss  and  dam- 
age of  the  property  entrusted  to  his 
care,  whether  it  arise  from  his  own 
negligence  or  that  of  his  servants, 
or  of  third  persons ;  or  whether  it  be 
caused  by  the  tortious  acts  of  him- 
self or  others,  who  are  not  the  pub- 
lic enemies ;  or  whether  it  be  by  un- 
avoidable accident,  not  caused  by 
the  act  of  God.  ib 

8.  Against  all  such  losses  the  carrier 
is  an  insurer,  and  he  must  make 
them  good,  whatever  may  be  their 
extent ;  and  it  is  no  answer  to  the 
claim  of  the  owner,  that  he  has  done 
the  best  he  could.  ib 

4.  But  this  principle  of  law  is  not  to 
be  applied  in  such  a  manner  as  to 
call  for  unnecessary  forfeitures  on 
the  part  of  the  carrier;  nor  so  as  to 
compel  him  to  be  the  purchaq^r  of 
the  bulk  of  a  consignment  commit- 
ted to  him,  when  only  a  part  of  it 
is  iigured  or  lost ;  unless  the  injury 
or  loss  be  such  as  to  render  the  res- 
idue unmerchantable,  or  unfit  for  the 
use  to  which  such  property  is  ordi- 
narily applied.  ib 

6.  "Where  a  cask  containing  ten  gall- 
ons of  brandy  was  delivered  by  the 
plaintifiTat  Syracuse,  to  the  defend- 
ant, to  be  transported  to  Oswego 
and  there  delivered  lo  A.,  which, 
when  received  by  the  defendant  was 
in  good  order,  but  on  delivery  to  the 
consignee,  the  cask  was  ii^ured  and 
leaking,  and  about  a  gallon  of 
brandy  gone  from  it;  Held,  in  the 
absence  of  any  claim  or  proof  that 
the  nine  gallons  delivered  were  of 
any  less  value  per  gallon  than  they 
would  have  been  if  the  other  gallon 
had  not  leaked  out,  that  it  was  the 
duty  of  the  consignee  to  receive  the 
same ;  and  that  the  plaintiff  was  en- 
titled to  recover  only  for  the  cask 


and  for  the  quantity  of  liquor  that 
was  missing.  ib 

6.  Receiving  from  a  carrier  property 
which  has  been  damaged  by  him, 
or  a  part  of  which  has  been  lost,  is 
no  waiver  of  the  claim  for  compen- 
sation for  all  the  damages  sustained. 

ib 

7.  As  respects  water-borne  goods,  the 
general  rule  is  well  settl^,  that  a 
delivery  on  the  wharf,  at  a  proper 
time,  with  notice  to  the  consignee, 
discharges  the  carrier.  Redmond  v. 
The  Liverpool,  New  York  and  Fhila- 
defphia  SUatnehip  Co.,  820 

8.  Where  the  duties  on  dutiable  goods 
are  not  paM,  of  necessity  under  the 
acts  of  congress  and  the  treasury 
regulations  of  the  port  of  New  York, 
made  pursuant  thereto,  the  custom- 
house ofilcers  ai-e  the  only  persons 
authorized  to  receive  such  goods  on 

^    the  wharf.  ib 

9.  When  they  do  so  receive  them, 
whether  unladen  in  the  day  or  night 
time,  the  liability  of  the  carrier  ter- 
minates, ib 

10.  The  true  measure  of  damages  for 
tlie  non-delivery  of  goods  entrusted 
to  a  carrier,  without  fraud  or  fault 
of  the  master,  is  the  current  value 
of  the  goods  at  the  place  of  destina- 
tion, less  the  charges  for  freight  at 
the  time  when  the  goods  ought  to 
have  been  delivered  there.  Rice  v. 
The  Ontario  Steamboat  Co.,  884 

11.  In  an  action  against  a  carrier,  to 
recover  the  value  of  goods  delivered 
to  him  in  this  State  to  be  transport- 
ed to  Montreal,  and  which  are  de- 
stroyed by  fire,  while  on  the  passage, 
it  is  error  to  allow  for  damages  the 
amount  that  the  property  was  worth 
in  Montreal  on  the  day  it  was  de- 
stroyed, in  American  money,  or 
legal  tender  notes.  ib 

• 

12.  In  such  a  case,  the  amount  of  dam- 
ages is  governed  by  the  general  rule 
that  debts  due  in  one  country  and 
sued  for  in  another,  are  to  be  com- 
puted where  the  action  is  brought, 
in  the  currency  of  the  country 
where  the  debt  was  payable,  and 
without  adding  or  subtracting  on 
account  of  any  depreciation  there 
may  be  in  the  currency  of  either 
country.  ib 
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18.  In  an  action  against  common  car- 
riers by  sea,  to  recover  the  value  of 
a  cask  of  wine  brandy,  the  contents 
of  which  are  lost  on  the  voyage,  by 
leakage,  it  is  erroneous  to  charge 
the  jury  that  the  only  question  is 
whether  the  cask  was  properly  made, 
and  sufficient,  so  that  with  ordinary 
care,  or  proper  care,  the  cask  would 
have  reached  its  destination  in  safe- 
ty ;  because  that  withdraws  from 
the  jury  the  question  whether  the 
cask  was  properly  ttowedf  an  element 
in  the  cause  to  the  benefit  of  which 
the  defendant  is  entiUed.  I\f»en  v. 
Moore,  442 

See  GoHBiONOB  ahd  Gonbiohbb. 


CASES  OVERRULED,  COMMENT- 
ED ON,  AND  DISTINGUISHED. 

1.  The  cases  of  TaUman  v.  Orem  (8 
Sandf.  442)  and  White  v.  Seaver  (26 
Borb.  236)  commented  on  and  dis- 
tinguished, and  their  authority  de- 
clared to  be  much  shaken  by  the 
case  of  Haiffht  v.  Haf/t  (19  N.  Y,  Rep, 
472.)     Shmnan  v.  Johnson,  69 

2.  The  decision  in  Alien  v.  The  CUy  of 
Buffalo  (30  N.  Y.  Rep,  886)  was 
based  upon  a  special  provision  in  the 
charter  of  the  city  of  Buffalo,  and 
has  no  application  t«  cases  arising 
in  the  city  of  New  York,  where  no 
such  provision  of  law,  in  respect  to 
assessments,  exists.  TUden  v.  The 
Mayor  fe.  of  the  City  of  New  York,  840 

8.  The  case  of  Oill  v.  Oubitt  (8  B.  ^  C. 
466)  overruled.     Lord  v.  Wilkinson, 

698 

CHATTEL  MORTGAGE. 

1.  L.  having  indorsed  for  the  accom- 
modation of  W.  six  promissory  notes, 
for  different  sums,  all  of  which  were 
then  outstanding,  W.  executed  a 
chattel  mortgage,  which  recited  the 
making  and  indorsing  of  three  of 
such  notes,  for  |626,  $320  and  $300, 
respectively,  (the  three  not  men- 
tioned being  for  smaller  sums,)  and 
was  conditioned  to  indemnify  L. 
against  the  payment  of  those  three 
notes,  or  any  or  either  of  them,  and 
against  all  future  liabilities  to  be 
incurred  by  L.  for  W.  Then  fol- 
lowed a  condition  to  indemnify  and 
save  harmless  the  said  L.  of  and 


fh>m  all  damages,  costs,  charges  aod 
expenses  which  he  had  incurred  or 
might  inew,  or  become  in  any  way 
liaHefor,  on  account  or  by  reason  of  the 
use  of  his  name  as  maker,  mdorser  or 
otherwise,  for  the  fnortyayor's  accommo- 
dation or  benefit,  ^.  Held  that  this 
latter  condition  was  clearly  surplus- 
age and  meaningless,  unless  it  was 
made  to  apply  to  some  other  subject 
than  the  three  notes  specified  and 
the  future  indorsements  which  had 
been  before  provided  for.  Ripley  v. 
Lannouih,  21 

2.  Accordingly  held  that  the  parties 
intended  the  latter  clause  of  the  con- 
dition should  cover  any  balance 
which  L.  might  have  to  pay  upon 
the  three  small  notes  not  mentioned 
in  the  mortgage.  ib 


CHEESE  FACTORY. 
See  EqmTT,  6,  7. 

CO$fMISSIONERS  OF  DRAINAGE. 

See  A88B88SCBHT,  1,  2. 

COMMISSIONERS  OF  HIGHWAYS. 

1.  Commissioners  of  highways,  who 
have  paid  the  jurors'  fees  and  other 
costs  of  a  reassessment  of  the  dam- 
ages of  a  land  owner,  occasioned  by 
laying  out  a  road  through  his  lauds, 
on  appeal  by  them  from  the  original 
assessment,  upon  which  appeal  the 
amount  of  the  assessment  is  reduced, 
can  maintain  an  action  to  recover 
such  costs  of  the  laud  tiw^ner.  Gary 
V.  Marston,  27 

2.  The  statute  {Laws  of  ia57,  eh.  466, 
5  7,J  is  to  be  80  construed  as  to  in- 
cluae  within  its  meaning  the  com- 
missioners, when  they  are  success- 
ful on  the  appeal,  as  well  as  the 
other  party,  when  he  succeeds.       t^ 

8.  Where,  in  an  action  brought  by  per- 
sons suing  as  commissioners  of  high- 
ways, to  recover  the  costs  of  a  re- 
assessment, there  is  some  evidence 
given  of  their  being  such  commis- 
sionera,  and  no  question  as  to  their 
being  such  was  raised  before  the  jiw- 
tice,  cither  while  tiie  trial  was  pnv 
gressing,  or  on  a  motion  tliat  was 
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made  for  a  nonsuit;  and  no  such 
ground  of  appeal  to  the  county  court 
was  specified;  nor  does  it  appear 
that  any  such  question  was  raised 
before  the  county  court;  and  the 
whole  case  shows  that  the  plaintifis 
were  treated,  through  the  whole 
trial,  as  comuiissioners  of  highways; 
it  is  too  late,  on  appeal,  to  disturb 
the  judgment  of  the  county  court 
on  the  ground  that  they  were  not 
such  commissioners.  ib 


COMPLAINT. 
See  Dbtbntxov  of  Propbbtt. 


CONSIDERATION. 

See  AOBBBMBNT,  8. 


CONSIGNOR  AND  CONSIGNEE. 

1.  The  person  named  in  a  shipping 
bill  as  the  consignee,  is  the  regular 
and  only  consignee  of  the  cargo, 
and  by  the  terms  of  such  bill  the 
master  of  the  vessel  is  bound  to  re* 
gard  and  treat  him  as  such,  and 
owes  to  him  all  the  duties  which  the 
master  can  owe  to  the  consignee,  in 
any  case ;  whether  he  owns  the  prop- 
erty or  not.    Sheete  v.  Wilgtu,^    662 

2.  On  the  other  hand,  if  the  person 
named  as  consignee,  after  being 
shown  the  shipping  bill,  assumes  the 
direction  and  control  of  the  prop- 
erty, he  does  so  (so  far  as  the  owner 
and  master  of  the  vessel  is  con- 
cerned) as  consignee,  and  takes  upon 
himself  all  the  obligations  and  duties 
which  the  consignee,  in  any  case, 
owes  to  the  carrier.  ib 

8.  It  will  not  do  to  allow  such  a  con- 
signee, after  he  has,  as  such,  suc- 
ceeded in  depriving  the  carrier  of 
the  possession  of  ttie  cargo,  and  of 
the  lien  upon  it  for  his  freight,  to  set 
up  that  he  haa  no  real  interest  in 
the  property,  and  thereby  turn  him 
over  to  others  for  his  remedy.  Fer 
FOSTBB,  J.  ib 

4.  If  a  shipper  or  consignor  would 
relieve  the  consignee,  who  is  merely 
agent  for  th,e  shipper,  from  personal 
liabihty  to  the  carrier,  he  must  do 


it  by  letting  it  appear  so  on  the 
shipping  bill,  and  thus  caution  the 
carrier  to  protect  himself,  by  hold- 
ing on  to  his  lien  until  he  receives 
his  compensation.  The  shipper  must 
not  throw  the  carrier  off  his  guard 
by  signing  with  and  delivering  to 
him  a  shipping  bill  which  represents 
the  agent  as  the  real  consignee,      ib 

5.  If  he  does  so,  and  the  agent  is 
thereby  enabled  to  obtain  the  pos- 
session of  the  property,  as  con- 
signee, he  will  not  be  permitted  to 
change  his  etaUu  to  the  injury  of  the 
carrier.  ib 


CONSTABLE. 

It  is  no  defense  to  an  action  brought 
by  a  constable  upon  an  agreement 
by  the  plaintiffs  in  an  execution,  to 
indemnify  him  against  the  costs  of  a 
suit  brought  by  him  against  a  dep- 
uty sheriff  for  levying  upon  and  sell- 
ing property  which  the  constable 
had  previously  levied  on,  that  when 
the  defendants  agreed  to  indemnify 
the  plaintiff  they  did  not  know  that 
he  had  levied  other  executions  upon 
the  same  property  levied  upon  by 
virtue  of  theirs.  Berry  v.  Retning- 
iooffj  70 


CONSTITUTIONAL  LAW. 

1.  It  eeeme  the  act  of  1867,  entitled 
"An  act  to  prevent  animals  from 
running  at  large  in  the  public  high- 
ways," passed  April  28d,  1862,  "and 
to  create  a  short  bar  to  actions  aris- 
ing under  said  act,"  (Zctr*  of  1867. 
p.  2086,)  is  constitutional,  so  far  as  it 
applies  to  animals  taken  up  while 
thus  running  at  large  in  the  public 
hi(;hways.  {So  held  in  Cafnpbeil  v. 
Evane^  64  Barb.  666,  Morgan,  /.,  die- 
emting,)    MeConnell  v.  Van  Aerman, 
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2.  But  the  act,  it  seems,  is  unconstitu- 
tional, so  far  Hs  it  authorizes  a  pri- 
vate individual  to  seize  and  take  into 
his  custody  animals  found  trespass- 
ing upon  premises  owned  or  occu- 
pied by  liim,  to  be  disposed  of  under 
the  provisions  of  the  same  act.        ib 

3.  But  whether  so  or  not,  if  the  owner 
of  the  animals  thu&  trespassing  upon 
the  premises  of  another  succeeds  in 
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driviDg  them  off  before  they  are 
taken  into  the  actual  custody  and 
control  of  the  distrainor,  his  ri^^ht 
to  seize  them  under  the  authority 
conferred  by  the  act  no  longer 
exists.  ib 

4.  Section  two  of  chapter  814  of  the 
laws  of  1867,  so  far  as  it  authorizes 
any  person  to  seize  and  take  into  his 
custody  "  any  animal  which  may  be 
trespassing  upon  premises  owned  or 
occupied  by  him,"  to  be  disposed  of 
under  the  subsequent  provisions  of 
that  chapter,  is  unconstitutional  and 
void.    Zeapitt  y.  Thmnpwn^  642 

6.  The  act  of  1867,  like  the  act  of 
1862,  in  effect  imposes  a  penalty 
upon  the  owner  of  animals  for  a 
mere  prit^aU  treapau ;  and  in  this 
respect  cannot  be  distinguished  in 
principle  from  the  case  of  Rockwell  ▼. 
Nearing^  in  the  Court  of  Appeals, 
(36  N,  r.  Rep,  302.)  t'A 

6.  The  right  of  replevy  is  inseparable 
from  the  right  of  distress  damage 
feawntj  but  the  act  of  1867  assumes 
to  make  the  distress  taken  irreplevi- 
able. Such  a  restriction  upon  the 
common  law  remedy  of  the  owner 
in  cases  of  distreu,  cannot  be  sus- 
tained as  due  process  of  law,  Fer 
MORGAX,  J.  ib 

7.  The  trial  by  jury,  as  well  as  the  ap- 
peal to  a  higher  tribunal,  provided 
for  in  the  act  of  1867,  is  without 
any  virtue  to  protect  the  owner  from 
an  unjust  saie  and  confiscation  of 
his  property;  as  the  only  question 
necessarily  involved  in  the  issue  to 
be  tried  by  the  court  or  jury,  or 
reviewable  on  appeal,  is,  whether 
the  original  caption  was  lawful.  Per  ■ 
Morgan,  J.  t^ 

8.  It  seems  the  daipages  for  the  tres- 
pass may  be  assessed  and  allowed 
to  the  distrainor  after  a  sale  of  the 
animals,  without  notice  to  the 
owner.  ih 

9.  Such  a  power  to  assess  damages, 
without  viewing  the  premLses,  and 
perhaps  without  evidence,  is  without 
precedent  in  the  "  law  of  the  land." 

Per  Morgan,  J.  ib 

• 

See  Stamps,  6,  7,  8. 


CONSTRUCTION. 

1.  It  is  an  elementary  principle  of  ood- 
struction  that  effect  must  be  given 
to  every  clause  and  part  of  an  in- 
strument, if  it  can  be  done  without 
acy  violence  to  the  other  parts  of 
the  instrument.  In  mother  words, 
each  part  of  the  instrument  shall  be 
operative,  if  it  can  consistently  be 
done.    Ripley  v.  Larmouth^  21 

2.  There  are  two  well  established  prin- 
ciples relative  to  the  construction  of 
written  instruments:  1st.  That  in 
construing  a  covenant  or  restric- 
tion, where  there  is  doubt  or  ambi- 
guity, the  construction  must  be  most 
favorable  to  the  party  in  whose  favor 
the  covenant  or  restriction  is  made, 
and  most  strongly  against  the  party 
covenanting  or  imposing  a  restriction 
upon  himself.  2d.  That  all  cove- 
nants or  restrictions*  contained  in  a 
lease  or  deed  are  to  be  presumed  to 
continue  for  the  whole  duration  of 
the  estate  created,  unless  the  con- 
trary manifestly  appears.  Giffordj. 
The  First  Presbyterian  Society  of  the 
Village  of  Syracuse^  *  114 

8.  Where  two  instruments  are  executed 
and  delivered  at  the  .same  time — one 
by  the  vendor  and  the  other  by  the 
purchaser — they  are  to  be  construed 
together ;  and  the  general  language 
of  the  0!)e  will  be  construed  and  con- 
trolled by  the  other,  when  it  is  neces- 
sary to  ascertain  the  intention  of  the 
parties;  and  the  general  language 
of  the  one  will  be  controlled  by  the 
specific  language  of  the  other.  Kitts 
V.  The  Massasoit  Insurance  Oompamy, 

177 
See  Wills,  1,  2,  8. 

CONVERSION. 

The  plaintiff,  being  the  owner  of  a 
quantity  of  saw-logs  lying  upon  the 
land  of  the  defendant,  went  to  take 
them  away,  when  he  was  forbidden 
to  do  so  by  the  defendant,  who  threat- 
ened to  sue  him  if  be  did,  and  who 
afterwards  sold  a  part  of  them  to 
another  person.  HM  that  this 
amounted  to  a  conversion  of  the 
whole  of  them  by  the  defenduit. 
Sherman  v.  Way,  188 

See  Damaobs. 
Usury. 
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CORPORATION. 

1.  Where,  in  an  action  brongbt  against 
a  corporation  by  one  of  its  laborers 
employed  in  blasling,  for  an  injury 
occasioned  by  the  premature  dis- 
charge of  a  blast,  loaded  with  a 
newly  invented  powder,  which  be 
was  directed  to  use  by  the  defend- 
ant's foreman  or  superintendent,  the 
complaint  alleged  that  the  company 
furnished  the  powder  for  use  in  its 
ordinary  and  appropriate  busineMs; 
that  its  superintendent  directed  its 
use  by  the  plaintiff,  in  such  busi- 
ness ;  that  it  had  never  been  used  as 
an  explosive,  in  blasting,  and  was,  in 
fact,  unfit  and  unsafe  for  such  use ; 
and  that  the  pluntiff  was  ignorant  of 
its  dnngerous  properties ;  Held^  on 

*  demurrer,  that  a  right  of  action  was 
unquestionably  stated.  SpeUtum  v. 
The  Fisher  Jnm  Company^  151 

2.  Heid^  alaot  that  the  risk  of  personal 
ii^ury  in  blasting  with  the  ordinary 
appliances  used  for  that  j)uipose, 
the  plaintiff  assumed,  under  his  con- 
tract with  the  company,  to  labor  in 
that  employment;  but  not  those 
risks  attendant  upon  the  use  of  an 
unusual,  untested  and  exceedingly 
dangerous  article  i^hich  could  not 
be  tamped  without  inevitable  explo- 
sion ;  the  dangerous  quality  of  which 
was  unknown  to  him.  ib 

8.  That  it  was  gross  negligence  in  the 
company  to  furnish  such  an  article 
for  the  laborer's  use,  without  giving 
him  information  in  that  particular ; 
whether  the  company  was  aware  of 
its  dangerous  quality,  or  furnished 
it  for  use  without  having  taken  any 
steps  to  obtain  such  knowledge,     ib 

4.  Where  the  complaint  averred  that 
H.  was  the  managing  agent  and 
superintendent  of  the  company ;  that 
the  powder  for  blasting  was  furnish- 
ed by  the  company  through  him ; 
and  that  he  furnished  the  same  to 
the  plaintiff  for  use ;  Held  that  these 
allegations  of  fact  were  equivalent 
to  a  direct  and  simple  averment  that 
the  defendant  furnished  the  powder 
to  the  plaintiff  for  use;  notwith- 
standing the  allegation  that  the 
agent,  when  he  directed  its  use  by 
the  plaintiff,  informed  the  latter  that 
he  wished  to  test  it  for  blasting  pur- 
poses, assuring  him  that  it  could  be 
used  with  perfect  safety.  ib 


5.  That  the  directions  and  assurances 
of  the  managing  agent  and  superin- 
tendent were  those  of  the  company ; 
and  even  if  he  had  no  such  authority 
in  fact  as  he  assumed  to  exercise, 
yet  inasmuch  as  his  acts  came  within 
the  general  scope  of  his  powers  and 
duties,  the  company  was  bound  by 
them,  in  the  absence  of  any  notice 
to  those  with  whom  he  dealt,  that  he 
was  acting  in  his  own  behalf,  and  not 
in  the  business  of  his  principal.      ib 

6.  That  the  negligence  and  misconduct 
of  the  managing  agent  was  that  of 
the  company ;  and  that  he  having, 
in  fact  and  in  law,  authorized  and 
directed  the  act,  it  did  not  lie  with 
the  comt)any  to  deny  all  liability  to 
a  servant,  free  from  blame,  who 
should  suffer  injury  therefrom.      ib 

See  Pabtnbr8hip,  8,  4. 

Statutes. 

* 

COSTS. 
See  Equity,  7. 


COUNTY  COURT. 
See  Absbssmbrt,  1. 

CRIMINAL  LAW. 

1.  It  is  not  erroneous  for  the  court, 
upon  the  trial  of  an  indictment,  to 
refuse  to  charge  that  the  prisoner 
cannot  be  convicted  upon  the  testi- 
mony of  an  accomplice,  alone,  or  to 
charge  the  contrary ;  for  although 
the  te8timony  of  accomplices,  uncor- 
roborated, should  be  received  with 
great  caution,  there  cannot  be  any 
question  that  if  the  jury  find  a  ver- 
dict of  guilty,  upon  such  evidence, 
the  court  cannot,  for  thai  reason,  set 
it  aside.  ^  The  People  v.  Lawion^    126 

2.  Under  an  indictment  for  burglary, 
the  prisoner  may  be  convicted  of  an 
attetnpt  to  commit  the  crime  charged 
in  it.  ib 

8.  Evidence  competent  upon  the  ques- 
tion of  guilty  or  not  guilty  of  the 
burglary  charged,  is  competent  to 
prove  the  attempt  to  commit  it.      ib 

4.  Where  the  proof  showed  that,  hav- 
ing reconuoitered  the  premises,  the 
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prisoner  desif^ied  and  agreed  with 
the  witness  that  at  about  1  o'clock 
of  a  particular  night  they  would 
commit  a  burglary,  by  entering  the 
store  of  B. ;  that  in  pursuance  of 
such  design  and  agreement,  at  about 
the  hour  of  one  they  went  to  the 
store,  through  the  alley  in  its  rear ; 
that  the  prisoner  carried  or  caused 
to  be  carried  there,  a  set  of  burglar's 
tools,  to  aid  them  in  commiting  the 
burglary;  that  when  they  arrived, 
the  prisoner  suggested  that  none  of 
the  tools  were  strong  enough  to  en- 
able them  to  force  an  entrance ;  that 
they  then  concluded  to  enter  a  black- 
smith's shop  close  by,  for  the  pur- 
pose of  getting  a  crowbar,  or  some 
other  tool,  with  which  to  break  into 
the  storo ;  and  that  before  they  en- 
tered the  shop,  an  alaim  was  given, 
and  they  were  interrupted,  and  were 
prevented  from  executing  their  in- 
tended purpose ;  not,  however,  aban- 
doning their  design ;  Hdd  that  this 
evidence  was  sufficient  to  support  a 
conviction  for  an  attempt  to  commit 
a  burglary.  ib 

6.  The  ca^es  all  concur  in  saying  that, 
in  order  to  constitute  an  attempt  to 
commit  a  crime,  there  must  appear 
to  have  been  more  than  the  mere 
design  or  intention  to  commit  the 
o£fense.  There  must  have  been  some 
ineffectual  act  or  acts  towards  its 
accomplishment.  But  none  of  them 
tend  to  establish  that  acts  analogous 
to  those  proved  ^in  this  case  do  not 
constitute  an  attempt.  Per  Foster, 
J.  ib 

6.  An  attempt  may  be  immediate — an 
assault,  for  instance;  but  it  very 
commonly  means  a  remote  effort,  or 
indirect  measure,  taken  with  intent 
to  effect  an  object.  ib 

See  EviDBNOB,  1. 
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DAMAGES. 

In  an  action  to  recover  damages  for  the 
conversion  of  goods,  the  rule  of 
damages  is  the  highest  value  of  the 
property  at  any  time  between  the 
conversion  and  the  day  of  trial. 
Matthews  v.  Coe^  430 


See  Carribbs,  10, 11,  12. 
Nbgligbncb,  5,  7. 
Vbndos  abd  PubohaseBi  4, 7, 8« 
Vbrdiot. 


DEATH  BY  WRONGFUL  ACT,  &c 

1.  The  defendant,  claiming  a  right  to 
use  the  basement  of  premises  occu- 
pied by  another,  and  to  approach 
and  obtain  access  to  it  through  such 
premises,  proceeded  to  asseil  such 
right,  although  advised  that  the  occu- 
pant disputed  the  right,  and  would 
resist;  and  in  order  to  accomplish 
his  design,  called  to  his  assistance 
two  porters  in  his  employ,  asking 
one  of  them  to  go  in  with  him  and 
" fight  it  out;"  all  being  armed,  one* 
with  a  crowbar,  another  with  a  ham- 
mer, and  a  third  with  a  pistol.  In 
the  course  of  a  fight  between  the 
parties,  which  ensued,  the  occupant 
of  the  premises  was  killed  by  a  pis- 
tol shot  from  one  of  the  porters. 
Heidi  1.  That  the  defendant  and  his 
servants  were  tort-feasors,  being  en- 
gaged in  an  effort  to  obtain  by  force 
what  should  have  been  accomplished 
through  the  tribunals  of  the  law. 
2.  That  the  defendant  having  in- 
itiated the  disturbance,  and  asked 
his  servants  to  assist  him  therein,  was 
responsible  for  the  consequences; 
and  that  the  act  of  his  servant,  in 
firing  upon  the  deceased,  was,  even 
if  willful,  but  one  of  the  conse- 
quences of  the  enterprise  in  wbicli 
the  servant  had  engaged  at  the  so- 
licitation of  the  defendant.  8.  That 
if  the  act  complained  of  was  the  pos- 
sible result  of  the  employment,  the 
master  must  answer  for  the  act 
done  by  the  servant.  Fraaer  v.  Free- 
man,  234 

2.  Under  such  circumstances  an  action 
can  be  maintained  by  the  admini.s- 
tratoi*s  of  the  deceased,  against  ilie 
master,  under  the  statutes  of  1847 
and  1849  to  recover  damages  for 
causing  the  death  of  the  deceased, 
by  the  act  of  the  servant.  «^ 

See  Mabtbr  and  Bbrvaht. 


DECLARATIONS. 

See  Etidercr,  8. 

Husband  and  Wife,  1, 
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DEED. 

A  testatrix,  by  her  will,  devised  the 
residuum  of  her  estate,  real  and  per- 
sonal, to  trustees,  in  trust  to  receive 
the  rents  and  income  and  apply  the 
same  to  the  use  of  her  daiighter  and 
granddaughter  during  their  respect- 
ive lives,  and  after  their  deaths,  to 
apply  the  same  to  the  use  of  any 
child  or  children  of  the  granddaugh- 
ter. The  will  gave  no  authority  to 
the  trustees  to  sell  the  trust  prop- 
erty. During  the  continuance  of  tlie 
trust,  and  while  the  emtuia  que  in4tt 
were  both  alive,  the  substituted 
trustee,  wishing  to  raise  money  for 
his  own  use,  made  a  loan  from  D., 
and  in  order  to  secure  the  payment 
thereof,  executed  a  deed  of  the  trust 
property  to  N.,  who  thereupon  gave 
a  mortgage  upon  the  same,  to  D. ; 
DO  consideration  passing  between 
the  trustee  and  N.  Held.  1.  That  the 
will  giving  no  authority  to  the  trus- 
tee to  sell  the  property,  under  any 
circumstances,  the  deed  executed 
by  him  was^  void ;  and  if  so,  the 
mortgage  was  equally  void.  2.  That 
as  the  whole  residuum  of  the  estate 
was  by  the  will  to  be  held  in  trust 
until  after  the  death  of  both  the 
daughter  and  granddaughter  of  the 
testatrix,  there  was  no  estate  not 
devised  by  the  will,  to  which  they, 
as  heirs  at  law,  could  succeed,  upon 
which  the  mortgage  might  operate. 
3.  That  neither  of  the  eeetuis  que  truet 
had,  or  could  have,  anything  except 
a  beneficial  interest  in  a  trust,  which 
interest,  by  the  statute,  is  inalien- 
able.    Ldkene  v.  Dupaeeeur,  266 

See  AssiGMHBNT,  2,  8. 

DOWBB,  8. 

Tbnanct  bt  thb  cubtbst,  6. 
Tbustb  and  Tbdbtbbs,  8. 


DEMAND  AND  REFUSAL. 

See  Dbtbrtioh  of  Pbop£Btt. 
Ihsubancb,  (Firb,)  8. 


DETENTION  OF  PROPERTY. 

1.  In  a  complaint,  under  the  Code,  for 
the  unlawful  detention  of  personal 
property,  it  is  unnecessary  to  allege 
any  demand  and  reftisal.  It  is  en- 
ough that  the  defendant  is  charged 


"with  taking,  or  with  having  and 
wrongfully  detaining  the  property  " 
of  the  pUintiff.    Simeer  v.  Gmmot, 

895 

2.  Whether  the  unlawful  detention 
consists  in  the  refusal  of  the  defend- 
ant to  deliver  it,  when  demanded, 
or  whether  by  an  improper  act  of 
his  he  detains  it  from  the  plaintiff, 
is  a  matter  of  evidence,  and  need 
not  be  set  out  in  the  complcdut.     ib 

8.  The  wrongful  detention  is  the  fact 
to  be  established;  the  manner  in 
which  the  wrongful  detention  was 
accomplished  is  only  evidence  of  it. 

ib 

4.  Even  if  the  complaint  in  such  an 
action  were  defective  in  not  stating 
a  demand  and  refusal,  in  the  absence 
of  any  demurrer  it  is  competent  for 
the  court  to  admit  evidence  of  it,  on 
the  trial.  i^ 

6.  Although  the  proof  shows  that  the 
plaintiff's  property  was  taken  by 
the  defendant  in  one  county,  yet  if 
it  appears  that  it  was  unlawfully 
detained  in  another,  this  is  sufficient 
to  authorize  the  bringing  of  an  ac- 
tion in  the  latter  county.  ib 


DOWER. 

1.  The  sections  of  the  statute  relating 
to  the  admeasurement  of  dower  in- 
dicate a  clear  intention  of  the  legis- 
lature that,  as  between  the  widow 
and  the  heir  or  devisee,  the  widow's 
right  of  dower  shall  be  enforced  un- 

'  burtbened,  if  possible,  except  from 
the  time  an  assignment  of  the  dower 
shall  have  been  made.  Marrieon  v. 
Feck,  251 

2.  The  direction  to  the  executor  to 
proceed  with  diligence  to  pay  the 
debts  of  the  deceased,  and  in  the  or- 
der expressed,  contained  in  the  Re- 
vised Statutes,  is,  in  legal  effect,  an 
appropriation  of  the  personal  estate 
for  that  purpose,  and  it  must  be  em- 
ployed therefor.  And  this  result 
having  been  attained,  the  legatee 
has  no  right  against  the  widow's 
dower,  founded  upon  such  appro- 
priation, t^ 

8.  Where,  by  a  deed  executed  between 
a  sole  devisee  and  the  doweress,  cer- 
tain lands  were  set  apart  to  the  lat- 
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ter  for  her  dower,  and  the  balance 
were  released  by  her;  and  after  a 
recital  that  the  lands  of  which  the 
deceased  died  seised  were  sabject  to 
certain  unpaid  taxes,  asseRsments, 
&c.,  each  party  covenanted  to  pay 
"  his  or  her  fair,  equitable  and  legal 
proportion  thereof j"  Reld^  1.  That 
the  instrument  imposed  upon  the 
widow  the  obligation  to  pay  her  fair 
and  equitable  proportion  of  unpaid 
taxes  and  assessments  to  which  the 
premises  were  subject  at  the  time  of 
her  marriage  with  the  decedent ;  and 
that  in  legid  contemplation  there  wa« 
no  proportion  for  her  to  assume. 
2.  That  the  taxes  assessed  and  un- 
paid before  the  assignment  of  dower 
was  made,  could  not  be  charged 
upon  the  estate  assigned  to  her, 
when  there  was  personal  estate  suffi- 
cient to  pay  them.  That  the  bur- 
dens assumed  with  the  enjoyment 
of  the  life  estate  related  to  the  fu- 
ture, only.  ib 

8&e  Trusts  avd  Trustbbs,  8. 


DRAINAGE. 
Sm  Assbssmbnt,  1. 


E 


ELECTIONS. 


See  Municipal  Corporations,  1  to  5. 


JEQUITY. 

1,  As  well  before  as  since  the  Code,  a 
party  was  at  liberty  to  commence  a 
suit  in  equity,  and  in  the  same  action 
to  claim  not  only  an  ultimate  and 
complete  redress  for  the  injury  al- 
leged, but  also  the  damages  which 
he  had  sustained;  not  merely  to  the 
time  of  the  commencement  of  the 
action,  as  at  law,  but  down  to  the 
trial  and  disposition  of  the  case. 
Per  Foster,  J.    Davie  v.  Zamberteon, 

480 

2.  A  court  of  equity  has  cognizance, 
of  an  action  brought  to  restrain  the 
commission  of  a  nuisance,  whereby 
an  individual  is  injured,  and  to 
compel    tlie    discontinuance   of  it, 


where  it  has  been  committed ;  and 
to  a  considerable  extent  the  suppres- 
sion of  it  is  in  the  discretion  of  the 
court,  in  view  of  all  the  circum- 
stances of  the  case.  And  in  such 
cases  the  court  has  not  only  juris- 
diction in  regard  to  prohibiting  or 
preventing  the  continuance  of  it,  but 
it  can  award  damages  in  the  mean- 
time; and  the  trial  of  the  question  of 
damages  can  be  had  at  the  same  time 
when  the  other  questions  involved 
in  the  case  are  litigated.  ib 

8.  The  discretion  to  be  exercised  in 
such  cases  is  not  however  an  unreg- 
ulated discretion,  but  is  to  be  exer- 
cised according  to  the  rules  of  law 
applicable  to  each  particular  case,  ib 

4.  A  court  of  equity  has  jurisdiction, 
and  should  grant  a  per|)etual  injunc- 
tion, when  it  is  established  by  a  trial 
that  the  defendant  has  created  a 
private  nuisance,  to  the  serious  in- 
jury of  the  plaintiff,  where  that  nui- 
sance is  permanent  ^n  its  character, 
so  that  the  injury  continues ;  where 
complete  and  ample  remuneration 
cannot  be  awarded  in  damages ;  or 
where  the  court  can  see  that  to  ol>- 
tain  complete  and  ultimate  redress 
at  law  several  suits  may  become 
necessary;  or  where  the  injury  is 
otherwise  irreparable.  ib 

5.  It  is  enough  that  it  be  such  an  in- 
jury as  from  its  nature  is  not  sus- 
ceptible of  being  adequately  com- 
pensated by  damages  at  law ;  or 
such  as  from  its  continuance,  or 
permanent  mischief,  must  occasion 
a  constantly  recurring  grievance, 
which  cannot  be  otherwise  pre- 
vented but  by  injunction.  ib 

6.  An  action  by  the  owner  of  land 
upon  which  there  is  a  durable  stream 
of  water,  to  restrain  the  owners  of  a 
cheese  factory,  situated  higher  up  on 
the  stream,  from  polluting  the  water 
and  rendering  it  unfit  for  use,  by 
filtli  from  their  hogpens,  &c.,  and 
from  causing  an  offensive  stench  in 
the  air,  which  renders  the  occupa- 
tion of  ihe  ])Iaintiff's  dwelling  house 
uncomfortable,  and  for  damages,  is 
an  equitable  aeticn,  where  it  appears 
clearly  that  the  acts  of  the  defend- 
ants created  and  continued  a  nui- 
sance  which  in  its  character  was  a 
continuing  nuisance,  and  was  in- 
tended to  be,  and  was,  permanent ; 
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it  being  a  case  where  there  is  no 
possibility  of  recovering,  at  law,  in 
one  or  any  number  of  actions,  the 
pecuniary  damages  which  the  plain- 
tiff has  sustain^,  and  is  likely  to 
"Sustain,  from  its  continuance.         ib 

7.  And  where,  in  such  an  action,  the 
referee  finds  that  the  corruption  of 
the  water  by  the  defendants  was  a 
nuisance,  and  that  the  plaintiff  has 
sustained  damages  thereby,  to  a 
specified  amount,  and  orders  judg- 
ment in  his  favor  for  that  sum,  but 
refuses  to  grant  a  perpetual  injunc- 
tion, neither  party  is  entitled  to  eosU 
as  against  the  other,  upon  the  adjust- 
ment of  costs  by  the  clerk.  ib 


ESTOPPEL. 
8se  Tbnavot  bt  thb  Cuiitbbt,  6. 


EVIDENCE. 

1.  On  the  trial  of  an  indictment  for 
erecting  and  maintaining  a  powder- 
house,  and  for  keeping  therein  a 
large  quantity  of  powder,  near  a 
city,  a  witness  who  had  been  in  the 
infantry  and  artillery  service  of  the 
United  States  for  three  years,  was 
asked,  "  What  is  the  ordinary  mode 
of  constructing  powder  magazines  1" 
The  question  was  objected  to,  by  the 
accused,  as  incompetent  and  irrele- 
vant, and  not  the  proper  manner  of 
proving  that  the  building  in  question 
was  improperly  constructed.  The 
objection  was  overruled,  and  the 
witness  proceeded  to  state  how  pow- 
der magazines  were  constructed. 
Meld  that  the  testimony  was  incom- 
petent. MuLLiN,  J.,  dissented.  Brad- 
ley t.  The  FecpU,  72 

2.  In  an  action  brought  against  hus- 
band and  wife,  by  a  judgment  cred- 
itor of  the  husband,  to  have  his 
judgments  declared  a  lien  upon  land 
purchased  by  the  husband  for  which 
a  conveyance  had  been  taken  in  the 

'  name  of  his  wife,  the  examination  of 
the  husband  upon  supplementary 
proceedings  instituted  against  him 
after  third  persons  had  gone  into 
possession  of  the  premises  under  an 
agreement  with  the  wife,  was  offered 
in  evidence  against  both  defendants. 
Meld  that  the  ruling  of  the  referee 


that  such  examination  was  compe- 
tent evidence  against  the  husband 
only,  and  not  against  the  wife,  was 
clearly  right.    OUleapie  v.  WtUktr,  186 

.8.  Hdd^  also,  that  a  similar  ruling  as  to 
a  declaration  of  the  husband  that  he 
had  put  his  property  out  of  his 
hands,  and  got  it  fixed  so  that 
neither  the  plaintiff  nor  any  other 
creditor  could  reach  it,  came  within 
the  same  principle ;  as  it  related  to 
a  declaration  made  after  the  title  to 
the  land  was  vested  in  the  wife ;  and 
such  title  could  not  be  divested  by 
the  subsequent  declarations  of  the 
husband.  ^  ^ 

4.  The  true  rule  in  the  examination  of 
witnesses  is,  not  to  base  a  ques- 
tion upon  the  evidence  which  has 
been  already  given,  but  to  state  a 
hypothetical  case  to  the  witness. 
Moard  v.  P«jA,  202 

5.  Parol  evidence  is  admissible  to  show 
that  a  sum  of  money  paid  upon  a 
promissory  note  given  subsequently 
to  the  execujtion  of  a  written  agree- 
ment is  the  same  sum  mentioned  in 
and  agreed  to  be  paid,  in  such  agree- 
ment.   MatcUtt  V.  UowUtt,  467 

6.  Parol  evidence  may  be  received  to 
show  that  a  promissory  note  was 
included  in  a  release  of  "  all  claims 
upon  the  estate"  of  a  deceased  per- 
son. «ft 

7.  When  one  party  gives  in  evidence 
the  act  of  his  opponent,  it  is  always 
com{)etent  for  the  other  party  to 
prove  what  he  said,  at  the  time  of 
the  act  done,  to  qualify  the  effect 
which  would  be  given  to  the  act,  if 
standing  alone.  When  a  party  has 
given  in  evidence  the  act  of  his  op- 
ponent, he  has  no  right  to  complain 
that  what  was  taid  is  admitted,  as 
well  as  what  was  done.  Reed  v.  The 
New  Fork  Central  Railroad  Compam/y 

498 

8.  A  conversation,  in  the  presence  of 
the  defendant,  a  Spaniard,  who  couhl 
not  speak  English,  between  the 
plaintiff,  who  could  neither  8j)eak 
nor  understand  the  Spanish  lan- 
guage, and  the  friend  and  banker 
of  the  defendant,  who  could  speak 
English,  and  who  during  such  con- 
versation repeatedly  talked  with  the 
defendant  in  some  foreign  language, 
appearing  to  translate  to  him  the 
plaintiff's  remarks,  and  professing  to 
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speak  for  the  defendant  in  reply,  is 
admissible  in  evidence  against  the 
defendant.     Wright  v.  MaserM,   621 

9.  If  the  defendant,  through  his  inter- 
preter, friend  and  banker,  under- 
stood or  was  made  to  imderstand 
the  plaintiff's  statement  and  claim 
against  him,  then  the  conversation  is 
to  be  used  to  the  same  effect  as  if 
the  plaintiff  had  addressed  him  in 
Spanish,  or  any  other  language  that 
he  did  understand.  It  is  only  im- 
portant to  know  that  he  understood 
it.  ib 

10.  If  there  is,  in  such  a  case,  evidence 
sufficient  to  sustain  the  conclusion 
of  the  justice  that  the  defendant  un- 
derstood the  conversation  of  the 
plaintiff,  and  the  object  of  his  visit, 
a  judgment  in  favor  of  the  plaintiff 
will  be  sustained ;  especially  where 
the  defendant  neglects  to  avail  him- 
self of  the  opportunity,  by  his  own 
oath,  to  explain  the  transaction  and 
show  that  he  did  not  understand  the 
conversation.  ib 

See  Criminal  Law,  1,  4. 
Husband  and  Wife,  1,  2. 
judombnt. 
Jubticbb'  Coubts,  7. 
Railroad  Gompanieb,  6. 
Slander,  1,  2,  8,  5. 
Tbbbpabb,  1. 
'Will,  6,  7. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Principal  and  Surbtt,  2,  8. 
Will,  2,  8. 


F 

FORECLOSURE  (STATUTORY.) 
Action  to  restrain — See  Mortgage. 

FRAUD. 

See  Stolen  Notes,  1,  3. 

Vendor  and  Purchaber,  2,  8,  4. 

FRAUDS,  STATUTE  OF. 
See  Auction  and  Auctioneer. 


FRAUDULENT  REPRESENTA- 
TIONS. 

See  Vendor  and  Purchabbr,  2,  8,  4 


G 

GOVERNMENT  SECURITIES. 

See  STdLEir  Notes. 


GUARDIAN  AND  WARD. 

1.  A  general  guardian  appointed  by 
the  surrogate  can  maintain  an  action 
in  his  own  name,  as  such  guardian, 
to  recover  a  debt  due  to  his  wards. 
Thamat  v.  Bennett,  197 

2.  Thus  he  may  bring  an  action  to 
compel  the  defendant  to  pay  money 
due  from  him,  which  he  received  in 
pursuance  of  an  express  contract 
made  between  him  and  the  guardian 
for  the  benefit  of  the  ward,  and 
which  he  was  to  pay  over  to  the 
guardian.  it 


GUARANTY. 

1.  The  defendant,  on  transferring  to 
the  plaintiff  the  note  of  a  third  per- 
son, then  past  due,  guarantied  its 
collection,  provided  due  diligence 
should  be  used.  Subsequently,  he 
requested  the  plaintiff  to  give  time, 
and  forbear  to  sue  the  maker ;  which 
request  was  never  withdrawn,  or 
countermanded.  The  maker  ab- 
sconded, and  went  to  Canada,  where 
he  remained,  leaving  property  in  this 
State,  liable  to  the  payment  of  the 
debt.  Held  that  the  plaintiff,  be- 
fore he  could  recover  upon  the  guar- 
ranty,  was  bound  to  exhaust  his 
remedy  against  the  maker,  by  suing 
him  to  judgment,  in  this  State,  and 
collecting  wlmt  he  could  upon  the 
execution.    Motier  v.  WttfiU,         80 

2.  The  plaintiff,  after  the  maker  of  the 
note  absconded,  issued  a  summons 
for  the  purpose  of  commencing  a 
suit  against  him,  and  obtained  an 
order  of  the  court  directing  ^rvice 
thereof  by  publication,  and  that  a 
copy  of  tlie  summons  and  complaint 
be  deposited   in  thf  postoffice,  di- 
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reeled  to  the  maker,  if  his  residence 
could  be  ascertained;  or  that  per- 
sonal service  be  made  on  him. 
Meld  that  a  compliance  with  such 
order  was  necessary,  to  complete 
the  service  of  the  process,  and  to 
give  the  court  jurisdiction  of  the 
action ;  and  that  without  such  com- 
pliance the  subsequent  proceed- 
ings, and  a  judgment  entered  there- 
on, were  void  as  against  the  guar- 
antor, tb 


GUNPOWDER 


See  NuisANOB. 


H 

HIGHWAYS. 
See  CoHBiTUTioMAL  Law. 


HUSBAND  AND  WIFE. 

1.  In  an  action  against  a  husband, 
after  his  wife's  death,  to  recover 
money  deposited  in  a  savings  bank, 
and  the  value  of  promissory  notes, 
claimed  to  have  been  owned  by  the 
wife  in  her  lifetime,  and  to  have 
been  given  to  the  plaintiff  by  her  in 
anticipation  of  death,  proof  of  the 
declarations  of  the  wife  are  not  com- 
petent evidence  against  the  defend- 
ant, to  show  that  she  was  the  owner 
of  the  demands ;  where  the  answer 
denies  that  the  wife  ever  was  the 
owner  of  the  property,  and  claims 
that  it  at  all  times  belonged  to  the 
defendant  in  his  own  right;  and 
where  lie  had  the  actual  control  and 
possession  of  it,  at  the  time.  ib 

2.  Under  section  899  of  the  Code  of 
Procedure,  the  plaintiff  in  such  an 
action  cannot  be  allowed  to  testify 
as  to  all  the  circumstances  of  the 
transaction  going  to  show  property 
in  the  deceased,  and  a  gift  thereof  to 
the  plaintiff.  ib 

8.  The  husband  is  included  in  the 
words  "next  of  kin"  of  his  de- 
ceased wife,  as  they  are  used  in  sec- 
tion 899  of  the  Code ;  he  having  the 
right  to  administer  her  estate,  and  to 
collect  the  debts  due  to  her;  and 


her  persontd  estate  belonging  to  him, 
subject  only  to  the  payment  of  her 
debts.  ib 

4.  The  rule  is  general,  that  he  who 
knowingly  assists  the  wife  in  the 
violation  of  her  duty  as  such,  is 
guilty  of  a  wrong,  for  which  an 
action  will  He,  by  the  husband, 
where  injury  is  thereby  inflicted 
upon  him.  Per  Fobtbb,  J.  Hoard 
v.  Feek,  202 

6.  An  action  can  be  maintained  by  a 
husband  against  a  druggist  to  re- 
cover damages  for  selling  to  the 
plaintiff's  wSia,  secretly,  from  day  to 
day,  large  quantities  of  laudanum  to 
be  used  by  her  as  a  beverage,  and 
which  are  so  used  by  her  to  the  de- 
fendant's knowledge,  without  the 
knowledge  or  consent  of  the  hus- 
band; the  defendant  well  knowing 

*  that  the  same  was  iivjuring  and 
impairing  her  health,  and  concealing 
the  fact  of  such  sales  and  use  thereof 
from  the  plaintiff;  in  consequence 
of  which  use  by  her  the  wife  became 
sick  and  emaciated,  and  her  mind 
was  affected,  so  that  she  was  unable 
to  perform  her  duties  as  such  wife, 
and  her  affections  became  alienated 
from  her  husband,  and  he  lost  her 
society  and  was  compelled  to  ex- 
pend divers  sums  of  money  in  med- 
ical and  other  attendance  upon  her. 
MoBOAN,  J.,  dissented.  ib 

6.  On  the  trial  of  such  an  action,  evi- 
dence that  the  defendant  did  not 
affix  labels  to  the  phials  in  which 
the  laudanum  was  taken  from  his 
shop,  is  competent,  if  for  no  other 
purpose,  as  tending  to  prove  the 
dandesiine  manner  of  selling  which  is 
claimed  in  the  complaint.  ib 

7.  In  such  an  action  a  physician  may 
be  asked  "what  would  the  natural 
result  of  three  of  these  bottles  of 
opium,  called  laudanum,  be  upon 
the  plaintiff's  wife,  as  you  know  the 
woman,  and  her  .situation  and  con- 
stitution," dbcl  ib 

See  Eyidbvob,  2,  8. 


INDEMNITY. 
See  Cohstablb. 
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INJUNCTION. 
8$e  Equity,  2,  4,  6. 

MOBTOAGS. 


INSUKANCB  (FIRE.) 

1.  Where,  upon  a  sale  by  one  of  the 
members  of  a  firm,  of  all  his  inter- 
est in  the  partnership  property  and 
effects,  there  was  no  assignment  or 
transfer,  of  any  kind,  of  a  policy  of 
insurance  upon  the  partnership  prop- 
erty, to  the  purchaser,  or  any  delivery 
of  the  policy,  or  of  a  certificate  of  re- 
newal, to  him;  Held  that  although 
the  language  of  the  instrument  of 
sale,  taken  by  itself,  was  broad 
enough  to  include  the  policy  as  one 
of  the  ehtmet  in  action  of  the  firm,  yet 
as  it  was  manifest  from  the  whole^ 
transaction  and  its  surroundings 
that  no  such  thing  was  intended,  the 
policy  did  not  pass  by  the  instru- 
ment. KitU  V.  The  Maa9a»oit  Intur- 
anee  Comptmy^  '   177 

2.  The  sale  of  property,  and  taking 
back  a  mortgage  to  secure  the  pur- 
chase money,  does  not  "  change  the 
title,"  within  the  meaning  of  a  con- 
dition in  a  policy  of  insurance  that 
in  caae  of  any  change  of  title  in  the 
property  insured,  the  policy  shall 
cease  and  determine.  ib 

8.  A  personal  demand  of  the  amount 
assessed  upon  a  premium  note  given 
to  a  mutual  insurance  company 
must  be  made,  before  an  action  can 
be  brought  against  the  maker. 
Sonde  v.  Anneeley,  698 

4.  The  cause  of  action  accrues  when 
the  right  to  prosecute  the  action 
begins.  And  if  an  action  is  com- 
menced within  six  years  ft'om  the 
time  of  the  demand,  it  is  not  barred 
by  the  statute  of  limitations.  ib 

5.  Upon  a  recovery  on  a  premium 
note,  for  the  non-payment  of  assess- 
ments, the  plaintiff  is  entitled  to 
interest  from  tLe  time  when  the  assess- 
ments became  payable.  ib 


INTEREST. 
See  Inbubahck,  (Firb,)  5. 


INTERNAL  REVENUE. 

1.  Where  a  quantity  of  whisky  was 
sold  by  the  plaintiff's  assignor  to  the 
defendant,  for  $1.46  a  gallon,  at  a 

^  time  when  the  tax  imposed  upon 
that  article,  by  the  government,  was 
S2  per  gallon,  the  bill  of  sale  statLig 
the  price  to  be  $2.45  per  gallon; 
Held  that  the  sale  at  a  price  less  than 
the  amount  of  the  tax  was,  under 
section  21  of  the  act  of  congress  of 
1867,  (14  U.  S.  Stat,  at  Large,  471,) 
pritna  facie  evidence  that  the  tax  had 
not  been  paid ;  and  that  the  intent 
to  avoid  the  tax  was  inferred  from 
the  price  at  which  it  wab  sold,  and 
the  statement,  in  the  bill  of  sale,  of 
a  price  greater  than  the  amount  of 
the  government  duties.  Keseei  v. 
Albetie,  862 

2.  The  court  is  bound  to  take  judicial 
notice  of  the  statutes  i*elating  to  in- 
ternal revenue,  and  not  to  suffer  the 
collection  of  any  debt  prohibited. 
And  if  a  vendor  has  apparently  vio- 
lated them  in  the  particular  above 
mentioned,  it  is  incumbent  on  him 
to  show  either  that  the  tax  has  been 
paid,  or  that  he  did  not  intend  to 
avoid  the  pnyment.  ib 

3.  Independently  of  the  statute  making 
it  pri$Ha  facie  evidence  thereof,  (14 
U.  S.  Stat,  at  Large,  471,  <J  21,)  no 
other  conclusion  can  be  reasonably 
drawn  from  the  sale  of  an  article  for 
less  than  the  tax  imposed  by  law, 
upon  it,  in  the  absence  of  proof  of 
the  payment  of -such  tax,  tlian  an  in- 
tention to  evade  such  payment,      ih 

4.  This  conclusion  is  strengthened 
where  it  appears  that  in  the  bill  of 
sale  the  price  of  the  thing  sold  is 
stated  at  a  sum  larger  than  the 
amount  of  the  tax,  although  the 
actual  price  was  less.  ib 


JUDGMENT. 

A  judgment  entered  upon  the  report- 
of  a  referee  will  not  be  rereraed  for 
an  error  in  admitting  improper  testi- 
mony, where  it  appears  that  such 
testimony  could  not  have  influenced 
the  referee  in  any  of  his  findings  of 
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fiict,  nor  have  affected  the  decision 
of  the  legal  question  involved,  the 
legal  conclusion  being  waiTanted  by 
the  facts  found.    Kloek  v.  BueU,  898 

See  GUABANTT. 

Limitations,  Statute  of. 
Vendor  and  Purchasbb,  8. 


JURISDICTION. 

See  Guaranty,  2. 
Stamps,  6. 

JURY. 
See  JusTiCBB*  Courts,  1  to  4. 


JUSTICES'  COURTS. 

1.  The  proceedings  by  which  a  jury  is 
to  be  obtained,  in  a  justice's  court, 
are  purely  statutory,  and  should  be 
strictly  complied  with;  otherwise 
tlie  judgment  rendered  cannot  be 
sustained.     Brisbane  v.  Maeomber,  875 

2.  The  principle  is  a  general  one,  in  its 
application  to  these  courts,  that  the 
justice  is  limited  by  the  statute  to  a 
certain  course  of  proceedings;  and 
unless  those  proceedings  are  adhered 
to,  or  waived  by  the  party  who  has 
a  right  to  insist  on  them,  the  judg- 
ment is  irregular  and  void.  t^ 

8.  A  justice  of  the  peace  has  the  power 
to  draw  a  jury  only  when  a  sufficient 
numlier  of  the  persons  summoned 
have  appeared,  and  whose  names 
are  placed  in  the  box,  to  enable  him 
to  di-aw  the  n^^mes  of  six  jurors  from 
it.  Until  that  number  appears,  he 
has  no  authority  whatever  to  draw 
the  jury.  ih 

4.-  When  it  appears  that  only  five  jurors 
are  in  attendance,  under  the  venire, 
the  justice  should  not  place  their 
names  in  the  box,  and  attempt  the 
drawing  of  a  jury  of  six  from  them, 
but  should  issue  another  venire,  and 
in  that  manner  secure  the  attend- 
ance of  a  sufficient  number  to  render 
it  at  least  possible  that  a  jury  qin  be 
found  by  drawing  the  names  from 
the  box.  ib 

6.  The  affidavit  on  which  a  warrant  is 
applied  for,  in  a  justice's  court,  need 

Vol.  LVI.  44 


only  state  the  facts  and  circum- 
stances within  the  knowledge  of  the 
plaintiff  or  person  applying,  as  the 
grounds  of  his  application.  An  affi- 
davit stating  tliat  the  defendant  is  a 
non-resident,  and  has  obtained  goods 
under  false  pretences,  is  sufficient,  ib 

6.  The  pendency  of  another  action, 
before  a  different  justice,  for  the 
same  cause  of  action,  must  be  set  np 
in  the  answer ;  otherwise  advantage 
cannot  be  taken  of  it.  ib 

7.  The  pendency  of  another  action 
cannot  be  proved  by  the  testimony 
of  witnesses ;  that  not  being  the  best 
evidence.  ib 


LEASE. 

A  lease  of  a  pew  in  a  church  contained 
the  condition,  among  others,  that  the 
lessee  and  his  assigns  should  pay  to 
the  trustees  of  the  religious  society, 
for  the  time  being,  all  taxes  and  as- 
sessments which  might  be  levied  or 
assessed  thereon  by  said  trustees,  for 
certain  purposes  specified  therein. 
It  also  contained  the  following  re- 
striction :  "  No  taxes  or  assessments 
to  be  levied  or  assessed  for  the  next 
ten  years,  for  tl^  purchase  of  a  bell 
or  organ,  for  finishing  off  the  tran- 
sept, or  the  erection  of  an  iron  fence 
around  the  church  lot,  in  whole  or 
in  part,  nor  are  they  in  any  one  year 
to  exceed  ten  per  cent  on  the  origi- 
nal a[)praised  value  of  said  slips." 
Held  that  this  language  was  general 
enough,  and  comprehensive  enough, 
to  cover  the  whole  duration  of  the 
lease ;  that  it  was  the  intention  of 
the  parties,  when  tlie  lease  was  ex- 
ecuted, to  limit  the  taxation  to  ten 
per  cent  in  each  year  while  the  estate 
should  continue ;  and  that  the  trus- 
tees of  the  society  were  not  author- 
ized, at  any  time,  to  tax  or  assess 
upon  the  pew  in  question  any  more 
than  at  the  rate  of  ten  per  cent  of 
ihe  oiiginal  appraised  value  thereof. 
Oifford  V.  The  Firet  Preebyterian  So- 
ciety of  the  Village  of  Syracuse f       114 

See  Construction,  2. 

LEGISLATURE. 
See  Taxes,  4. 
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LIMITATIONS,  STATUTE  OF. 

1.  Although  an  attorney  may,  within 
two  years  after  he  has  recovered  a 
judgment  acknowledge  satisfaction 
thereon,  yet  upon  a  general  retainer 
to  collect,  he  is  not  bound  to  wait 
the  two  years  before  he  can  maintain 
an  action  against  his  client,  to  re- 
cover for  his  services  in  obtaining 
the  judgment.    Bruyn  v.  Comatock^  9 


2.  He  has  a  perfect  right  of  action 
against  his  client  for  his  services  in 
prosecuting  suits  for  the  collection 
of  debts  and  recovering  judgments 
and  issuing  executions,  from  the 
time  the  services  are  rendered ;  with- 
out any  previous  presentment  of  his 
account,  demand  or  notice.  And  if 
an  action  is  not  brought  within  six 
years  from  (hat  time,  the  demand 
will  be  barred  by  the  statute  of  lim- 
itations, ih 

8.  In  such  a  case  the  statute  begins  to 

run  at  least  as  soon  as  executions 

are  issued,  if  not  when  the  judgments 

are  perfected.  ih 

4.  The  fact  that  the  client,  within  six 
years  before  the  commencement  of 
a  suit  by  the  attorney  for  his  ser- 
vices, collected  several  of  the  judg- 
ments in  question,  will  not  affect  the 
claim  of  the  attorney;  it  being,  in 
any  event,  a  legal  demand  against 
his  client,  until  it  is  paid,  or  barred 
by  the  statute.  ib 

See  Insuraitcb,  (Firb.) 


LUNATICS. 

1.  A  lunatic  kept  in  a  county  poor- 
house  or  asylum  by  contract,  alone, 
may  be  taken  away  from  there  with- 
out an  order  from  a  county  judge 
or  judge  of  the  Supreme  Court, 
directing  it,  pursuant  to  the  statute. 
(Laws  of  1866,  eh.  363,  ^  3.)  Alger 
V.  MiUer,  227 

2.  That  statute  was  intended  to  em- 
brace only  those  persons  who  are  in 
an  asylum  under  the  authority  con- 
ferred upon  the  officers  to  confine 
them  there,  in  the  performance  of 
their  official  duties.  ib 

See  AOBBEHEKT,  i>,  6,  7. 


M 

MAINTENANCE. 
See  Will,  2. 

MANDAMUS. 
See  Taxbb. 

MASTER  AND  SERVANT. 


If  a  person  asks  another,  already  in  his 
.  service,  to  assist  him,  and  to  do  it 
by  fighting  an  adversary  named  or 
known,  in  order  to  accomplish  some 
purpose;  though  lawful  in  itself,  and 
connected  with  the  service,  he  must 
respond  for  the  act  of  the  servant, 
because  he  has  enlisted  him  to  com- 
mit acts  which  otherwise  might  be 
held  to  be  willful,  and  without  tlie 
line  of  duty  or  the  service  for  wliich 
he  was  employed.  Fraaer  v.  Fre^ 
man,  234 

See  Death  bt  wbonqfdl  act,  &c 


MORTGAGE. 

The  plaintiff,  to  whom  land  had  been 
conveyed  by  deed,  without  consid- 
eration, for  the  benefit  of  S.,  exe- 
cuted, at  the  request  of  S.'s  hus- 
band, a  mortgage  thereof  to  C.  to 
secure  the  payment  of  f  1600,  sup- 
posing, at  the  time,  that  he  was  act- 
ing for  the  benefit  of  S. ;  but  in  fact 
the  mortgage  was  given  without  her 
knowledge  or  authority,  and  without 
consideration  to  her  or  to  the  mort- 
gagor. The  mortgage  having  been 
assigned  to  the  defendant,  she  was 
proceeding  to  foreclose  the  same,  by 
advertisement  under  the  statute. 
Held,  1.  That  the  plaintiff  holding 
the  legal  estate  in  the  premises, 
•  without  anything  in  tlie  conveyance 
to  him  which  would  give  notice  to 
any  one  that  he  held  it  only  in  trust, 
a  foreclosure  against  him  by  adver- 
tisement under  the  statute,  if  the 
same  were  regular,  and  completed, 
to  a  purchaser  for  value,  without 
notice,  would  cut  off  the  equity  of 
S.,  although  nq  notice  of  the  pro- 
ceedings were  served  upon  her. 
2.  That  in  case  of  such  a  sale,  the 
plaintiff  would  be  liable  to  8.  for 
the  loss  she  had  sustained  by  his 
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wrongful  mortgaging  of  the  premi- 
ses, although  he  honestfy  supposed 
he  was  acting  for  her  -when  he  exe- 
cuted the  mortgage.  And  that  this 
gave  him  such  a  (>ecuniary  interest 
in  the  question  as  authorized  him  to 
bring  an  action  to  restrain  the  stat- 
utory foreclosure.  Z.  That  the  plain- 
tiff was  trustee  of  an  express  trust, 
within  the  meaning  of  section  118 
of  the  Code  of  ProiMdure,  as  amend- 
ed in  1861,  and  as  such,  was  author- 
ized to  bring  an  action  for  that 
purpose,  in  his  own  name,  without 
joining  S.  as  plaintiff  with  him. 
4.  That  if  the  defendant  wished  to 
insist  that  S.  should  have  been 
joined  as  a  party  plaintiff,  she  should 
have  made  the  claim  in  her  answer ; 
and  that  not  having  done  so,  the 
objection  was  waived,  and  the  com- 
plaint could  not  be  dismissed  for 
that  cause.  6.  That  if  it  appeared, 
on  the  trial,  that  a  complete  deteixn- 
ination  of  the  controversy  could  not 
be  had  without  the  presence  of  8., 
the  court  should  have  caused  her  to 
be  brought  in,  pursuant  to  section 
122  of  the  Code.  Moboan,  J.,  dis- 
sented.   Brown  y.  Cherry^  686 

See  Dbbd. 


MUNICIPAL  CORPORATIONS. 

1.  In  order  to  render  an  election  for 
charter  officers  in  a  city  valid,  it  is 
indispensable  that  a  list  or  register 
of  the  voters  shall  be  made  specially 
for  that  election.  Without  such  a 
register,  all  the  votes  cfist  at  such 
election  are  illegal,  and  any  election 
of  an  officer  is  a  nullity.  Titkin  v. 
MeNair,  76 

2.  This  principle  applies  to  a  special 
election,  required  by  a  city  charter 
to  be  held  annually,  for  the  elec- 
tion of  a  particular  class  of  officers, 
(school  commissioners.)  ib 

3.  The  powers  of  a  city  corporation, 
in  respect  to  the  appointment  of 
charter  officers,  are  statutory  pow- 
ers, simply,  and  the  officers  on  whom 
they  are  conferred  take  nothing 
whatever  beyond  the  powers  which 
the  charter  actually  and  affirmatively 
gives  them.  The  People  exrel.  Gat- 
kill' y.  Bantotfif  6H 


4.  Hence  when  a  city  charter  provides 
that  the  mayor  shall  have  a  casting 
vote,  when  the  other  members  of 
the  common  council  are  tie<l,  with- 
out either  expressly  or  by  clear  im- 
plication conferring  upon  him  the 
power  to  vote  on  any  other  occasion, 
or  under  any  other  circumstances, 
that  power  is  as  effectually  with- 
held from  him  as  it  would  have  been 
by  an  explicit  prohibition  on  the 
subject.  By  providing  that  he  shall 
have  a  casting  vote,  it  is  implied 
that  he  shall  have  no  other  vote,    ib 

6,  Thus,  where  the  charter  of  the  city 
of  Lock  port  provided  that  "  in  the 
proceedings  of  the  common  council 
each  alderman  shall  have  one  vote, 
and  the  mayor  shall  have  a  casting 
vote  when  the  votes  of  the  other 
members  are  tied ;"  it  was  Held  that 
the  mayor  had  no  right  to  vote  with 
the  aldermen  upon  the  appointment 
of  a  city  clerk.  ib 

6.  The  defendant  having  advertised  for 
proposals  for  grading  and  paving  an 
avenue,  and  invited  bids  for  the 
work  according  to  the  profile  map 
on  file  in  the  office  of  the  street 
commissioner,  the  plaintiff,  after  hav- 
ing examine<l  such  profile,  made  an 
estimate  of  the  work  and  materialn, 
attached  thereto,  made  a  proposal, 
which  was  accepted,  and  a  contract 
executed,  under  which  the  work  was 
done  and  the  materials  furiiished.by 
him.  The  referee  found  that  as  an 
inducement  to  the  plaintiff  to  enter 
into  the  contract,  the  defendant  rep- 
resented to,  and  induced  the  plain- 
tiff to  believe,  and  he  did  believe, 
that  it  would  require  but  40,000 
yards  of  filling  to  fulfill  said  con- 
tract ;  that  the  profile  map  and  esti- 
mate attached  thereto  were  incor- 
rect and  mitrue  in  fact,  and  misled 
the  plaintiff  in  this,  that  they  repre- 
esented  that  It  wou\d  require  but 
40,000  yards  of  filling,  when  in  fact 
it  did  take  70,000  yards  of  earth,  in 
filling,  to  complete  said  contract. 
These  findings  being  fully  sustained 
by  the  testimony ;  Jfeld  that  for  the 
extra  work  performed  by  the  plain- 
tiff in  filling,  and  in  repaving,  and 
resetting  the  curb  and  gutter,  which 
was  necessary  to  the  proper  grading 
and  {)aving  of  the^  avenue,  but  not 
included  in  the  contract  price,  and 
which  was  required  by  the  defend- 
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ant  to  be  done,  the  plaintiff  was  en- 
titled to  recover  of  the  defendant. 
£iUp  y.  Ths  OUy  of  Brooklyn,        559 

7.  In  such  a  case,  where  nothing  is 
contained  in  the  advertisement  or 
contract  disclaiming  au}^  Uai)ility  for 
the  inacuracy  of  the  approximate 
quantity  in  the  estimate,  biddeis 
wliose  bids  are  based  upon  the  map, 
profile  and  estimate,  and  who  rely 
entirely  thereupon,  have  the  right  to 
hold  the  statements  therein  made  to 
bo  substantially  true  in  fact,  and  as 
intended  for  their  guidance,  in  the 
absence  of  any  notice  to  the  con- 
trary, ib 


^ 


NATIONAL  BANKS. 

St$  ASBEBBMBNT,  8  tO  6. 


NEGLIGENCE. 

1.  It  is  a  well  settled  rule  that  a  per- 
son who  interferes,  in  any  way,  with 
a  sidewalk,  in  a  city,  aud  leaves  it 
in  a  dangerous  condition,  is  liable 
for  injuries  caused  thereby,  whether 
he  knew  it  to  be  dangerous  or  not ; 
and  irres()ective  of  any  {tennission 
from  the  public  authorities  to  do  the 
work  from  which  the  injury  arises. 
Sexton  V.  Zett,  119 

2.  Hence,  in  an  action  to  recover  dam- 
ages for  a  personal  iryury  sustained 
by  the  plainiifl'by  falHug  into  a  ditch 
which  the  defendant  had  caused  to 
be  dug,  across  the  sidewalk  of  one 
of  the  sti*eets  in  a  city,  and  which 
he  permitted  to  remain  open  during 
the  night,  without  any  protection 
against  accidents,  proof  that  the  de- 
fendant had  the  [lermission  of  ihe 
aldennan  to  cut  the  ditch,  is  inad- 
missible, ih 

8.  Where,  in  such  an  action,  there  was 
no  evidence,  on  either  side,  showing 
that  tlie  defendant  was  not  guilty  of 
the  negligence  which  produced  the 
injury ;  his  own  testimony  showing 
that  he  was ;  and  the  judge  having 
left  to  the  jury  the  question  whether 


the  plaintiff  was  free  from  neglig- 
ence, and  they  having  found  that 
issue  in  his  favor;  Held  that  the  ver- 
dict was  light,  aud  the  judgment 
should  be  affirmed.  ib 

4.  The  presumption  of  law  is,  that  the 
proprietors  of  a  steamboat  are  liable 
for  the  explosion  of  a  boiler  on  a 
boat  under  their  control ;  and  they 
are  bound  to  show,  if  they  can,  that 
the  accident  occurred  from  causes 
which  human  skill  and  foresight,  in 
the  construction  and  management 
of  the  machine,  could  not  avert  or 
foresee.  Caldwell  v.  Ttie  New  Jerwey 
Steamboat  Coinpany^  42o 

5.  In  an  action  by  a  {lassenger  upon 
the  defendants'  steamboat,  to  recov- 
er damages  for  personal  injuries 
caused  by  the  explosion  of  a  boiler, 
the  judge  instructed  the  jury  that 
they  could  not  visit  punitor}'  dam- 
ages upon  the  defendants,  unless 
they  believed  that  the  defendants 
neglected,  "either  in  the  construc- 
tion or  management  of  the  boiler, 
some  act  which  is  generally  resorted 
to,  to  test  its  sufficiency  or  work  it 
safely."  And  he  refused  to  instruct 
the  jury  absolutely  that  the  plain- 
tiff was  not  entitled  to  recover  ex- 
emplary or  vindictive  damages.  Hdd 
that  the  principles  laid  down  in  the 
charge  were  correct;  and  that  it 
was  the  duty  of  the  jury  to  apply 
tliem  to  the  testimony,  and  to  say 
whether  the  defendants  had  been 
guilty  of  such  negligence  as  the 
court  desciibed.  ib 

6.  Hdd,  altfj  tliat  it  would  have  been 
an  invasion  of  the  province  of  the 
jury,  if  the  court  had  undertaken  to 
say  that  the  facts  were  not  such  as 
to  entitle  them  to  find  exemplary 
damages.  ib 

7.  Where,  in  such  an  action,  the  plain- 
tiff proved  that  he  was  seriously  in- 
jured by  the  explosion,  and  that  for 
months  his  life  was  despaired  of; 
it  was  held  that  a  verdict  in  his  favor 
for  $20,000  was  not  vindictive,  or  in 
excess  of  the  damages  sustained,  t^ 

See  Garribbb,  2,  8,  4. 
Corporation, 
nuisahce. 
Railroads,  1,  2,  8. 
Railroad  Cohpavibb. 
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NUISANCE. 

The  careless  or  negligent  keeping  of 
gunpowder  in  large  quantities,  near 
dwelling-bouses,  or  where  the  lives 
of  persons  are  thereby  endangered, 
is  a  nuisance  at  common  law.  Brad- 
ley T.  The  Fecple,  11 


PARENT  AND  CHILD. 

It  being  the  duty  of  a  fetther  to  sup- 
port and  care  for  his  lunatic  daugh- 
ter, which  duty,  if  he  be  uf  sufficieut 
ability,  he  is  compellable  to  perform, 
when  it  becomes  necessary  to  pre- 
vent the  burden  of  her  maintenance 
from  being  cast  upon  the  town,  he 
may  either  keep  hec  at  his  own 
house,  or  he  can  make  a  valid  con- 
.  tract  with  some  one  else  to  keep  her, 

•  for  him,  elsewhere.  Mger  v.  Mil- 
ler, 227 

See  Agbbbment,  6. 


PARTIES. 

See  MoBTOAGB. 

Rblioioub  Cobpobationb. 


PARTNERSHIP. 

1.  The  true  meaning  of  the  general 
rules  applicable  to  the  cighcs  and 
duties  of  partners,  as  between  them- 
selves, is  to  require  the  members  of 
a  partnership  firm  to  devote  their 
time,  labor  and  skill  to  the  benefit 
of  the  firm,  and  not  to  themselves 
individually,  and  to  forbid  their  pur- 
chasing for  their  own  use  articles  in 
which  the  firm  necessarily  deals,  at 
the  risk  of  having  the  same  and  the 
profits  ai'ising  therefrom,  claimed  by 
the  firm  as  belonging  to  them.  The 
American  Bank  Note  Company  v.  £d- 
eon,  84 

2.  These  rules  are  not  to  be  under- 
stood as  prohibiting  such  dealings, 
uor  as  making  void  any  contracts 
which  violate  such  rules ;  but  only 
as  exposing  the  member  of  the  firm 
who  makes  tliem  to  a  liability  to  the 
firm  to  render  to  them  an  account 
of  the  profits.  ih 


8.  The  firm  of  R.  &  Co.,  of  which  B. 
was  a  member,  was  engaged  in  the 
business  of  bank  note  engraving  and 
printing.  One  M.  discovered  a  new 
process  or  ink  for  printing  bank 
not«*s,  known  as  the  "  green  tint." 
In  April,  1857,  he  sold  to  E.  the  ab- 
solute right  and  property  in  his  dis- 
covery, with  authority  to  take  out 
letters  patent  in  the  name  of  M.  for 
the  benefit  of  E.  E.  agreed  to  pay 
M.,  for  the  transfer  thereof,  $500  in 
cash,  and  a  specified  sum  by  way  of 
royalty,  for  every  thousand  impres- 
sions on  which  the  ink  should  be 
used,  until  M.  should  have  received 
$8500,  and  to  pay  all  expenses  of  ob- 
taining the  patent  and  testing  the 
ink.  £.  subsequently  obtained  a 
patent,  in  the  name  of  M.  Immedi- 
ately after  obtaining  the  right  to  this 
discovery,  E.  ottered  it  to  the  firm 
of  which  he  was  a  member,  for  $8000 
and  the  payment  of  a  royalty  of  $5 
for  every  thousand  impressions  that 
might  be  printed  by  them,  &c.  The 
firm  of  R.  &.  Co.  held  the  matter  un- 
der advisement  some  three  months, 
in  the  meantime  using  and  paying 
for  the  patented  article.  They  then 
refused  to  purchase,  preferring  to 
use  the  same  and  pay  a  royalty 
therefor.  They  continued  to  use  the 
ink,  charging  their  customers  $5  per 
thousand  impressions,  which  was 
placed  by  the  firm  to  the  credit  of 
E.  down  to  the  the  time  when  the 
firm  ceased  to  exist,  by  merger  in 
the  plain tifif  's  corporation .  No  claim 
was  ever  made  by  the  firm  during 
its  existence,  of  any  right  to  an  ac- 
count from  E.  of  the  profits  arising 
from  the  patent.  Heidi.  That  what- 
ever might  have  been  the  rights  of 
the  firm  originally,  such  rights  were 
waived ;  and  their  refusal  to  accept 
the  purchase  when  offered,  and  their 
neglect  to  claim  any  rights  which 
they  might  have  possessed  origin- 
ally, prevented  any  enforcement  of  a 
claim,  after  the  dissolution  of  the 
fii-m,  that  the  purchase  of  the  patent 
by  E.  was  for  their  benefit.  2.  That 
the  omission  to  insert  the  patent  in 
an  inventor}'  of  the  projierty  and 
etiecU)  of  the  firm,  or  'in  a  schedule 
of  the  property  transferred  to  a  cor- 
poration in  which  the  firm  became 
merged,  was  further  evidence  that  at 
the  time  when  the  existence  of  the 
partnership  was  to  terminate,  the 
partners  did  not  consider  themselves 
in  any  way  the  owners  of  the  patent 
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4.  Od  the  29th  of  April,  1858,  the 
plaintiff's  corporation  was  formed, 
being  composed  of  Q.  and  of  the  in- 
dividual members  of  six  firms  en- 
gaged in  the  business  of  bank  note 
engraving,  including  the  firm  of  R. 
6l  Co.  It  was  agreed,  in  the  2d  sec- 
tion of  the  articles  of  association, 
that  upon  signing  the  same,  all  the 
machinery,  presses,  tools,  insti-u- 
ments,  stock  of  materials,  furniture 
and  effects  belonging  to  their  ^9tabli»h- 
ment*  in  the  said  business,  &c.,  and 
all  orders  and  contracts,  should  be 
transferred  and  assigned  to  the  new 
company.  ^e^<^  1.  That  these  words 
included  all  the  property  of  the  estab- 
blishments  for  the  business  of  bank 
note  engraving  and  printing.  That 
whether  those  establishments  were 
conducted  by  firms  or  by  individuals, 
all  such  articles  which  belonged 
thereto  were  to  go  into  the  common 
property  of  the  association ;  but  the 
words  used  did  not  embrace  indi- 
vidual property  of  members  of  firms, 
nor  any  pro{)erty  not  used  in  the 
establishments.  2.  That  the  sepa- 
rate execution  by  the  individuals 
was  controlled  by  the  provisions  of 
the  second  section  of  the  articles, 
which  specifically  declared  the  prop- 
erty to  be  transferred,  and  confined 
it  to  that  which  appertained  to  their 
re8{)ective  establishments.  8.  That 
the  language  did  not  include  a  pat^ 
ent  right  belonging  to  an  individual 
member  of  one  of  the  firms,  which 
had  never  belonged  to  such  fiim, 
but  had  always  been  acknowledged 
to  be  individual  property.  ib 

6.  The  third  section  of  the  articles  of 
association  provided  for  the  distri- 
bution of  the  shares  of  stock  in  the 
new  company,  to  the  res]>eciive  firms 
and  to  G.,  who  was  not  a  member  of 
any  firm,  and  stated  that  such  shares 
were  so  issued  and  delivered  to  each 
firm  or  individual,  and  should  rep- 
resent the  estimated  and  agreed  value 
of  the  property  &.c.  sold  and  trans- 
ferred to  said  company.  Held  1. 
That  if  there  could  be  any  doubt  as 
to  what  was  to  be  transferred,  under 
the  second  .section  of  the  articles,  it 
woulcTbe  removed  by  these  provis- 
ions of  the  third  section.  2.  That 
the  enumeration  of  the  firms  showed 
that  the  properly  transferred  was  the 
property  of  such  firms;  and  the 
omission  of  any  individual  member 
of  any  such  firm  showed  that  it  was 


not  contemplated  that  the  individual 
property  of  any  member  was  to  be 
included.  8.  That  the  omission  of 
any  compensation  to  any  such  indi- 
vidual member  showed  that  no  prop- 
erty of  any  such  person  had  been 
taken  into  the  estimate  of  valuation 
for  which  stock  was  to  be  issued. 
4.  That  the  like  inference  must  fol- 
low from  the  inventory  of  the  prop- 
erty of  the  firm  of  R.  &  Co.,  as  taken 
for  the  purpose  of  forming  the  new 
company,  in  which  there  was  no 
mention  of  the  patent  right ;  which 
excluded  the  idea  that  Sie  "green 
tint"  entered  into  such  valuation,  or 
was  considered,  at  that  time,  as 
forming  any  part  of  the  assets  of 
that  firm.  ih 

6.  Held^  also,  that  it  was  clear,  upon 
the  facts,  that  at  the  time  of  entering 
into  the  articles  of  association,  nei- 
ther the  old  firm,  of  which  E.  was  a 
member,  nor  any  of  the  parties 
uniting  to  form  the  new  association, 
considered  the  patent  as  their  prop- 
erty, or  as  transferred  to  the  associar- 
tion ;  and  no  provision  was  made 
for  its  transfer,  and  no  allowance 
made  to  any  one,  as  having  trans- 
ferred it  to  the  association ;  and  that 
consequently  the  right  to  use  the  dis- 
covery of  M.,  under  the  patent,  did 
not  pass  to  the  new  com(»any  by 
virtue  of  the  the  aricles  of  associar 
tion.  ib 


PATENT. 

1.  An  assignment  of  a  patent  cannot 
be  made  by  parol.  In  order  to  be 
legal  it  must  be  in  writing.  Demf  v. 
Morgan^  218 

2.  Where  there  is  no  valid  transfer  of 
the  title  to  a  patent,  even  though 
the  purchaser,  while  supposing  the 
assignment  to  be  good,  agrees  to  ap- 
ply the  price  of  it  in  payment  of  an 
account  against  the  vendor,  snch 
agreement  will  be  void,  for  failure  of 
consideration.      •  ih 

See  Pabtnbrship,  8,  4. 


PENDENCY  OP   ANOTHER   AC- 
TION. 

Set  .Tusticbb'  Coubtb,  C,7. 
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PERSON,  OR  PERSONS. 
See  Statitte,  1. 

PEW. 
See  Lbabb. 

^   PLEDGE. 

To  entitle  a  pledgor  to  a  return  of  the 
pledge,  he  roust  see  to  it  that  his 
tender  covers  both  principal  and  in- 
terest, before  he  can  claim  a  return 
of  the  pledge.     Woodworth  v.  Morris j 

97 

See  Stock. 

POSSESSION. 
See  Trespasb. 

POWERS. 
See  Trusts  and  Trustees,  8. 

PRACTICE. 

1.  It  is  enough,  to  uphold  the  finding 
of  a  judge  at  the  trial,  upon  a  ques- 
tion of  fact,  that  there  was  testimony 
to  support  it,  and  that  it  is  not 
manifestly  against  the  weight  of  evi- 
dence.   Bruyn  v.  Cofnsioek,  9 


2.  It  is  not  error  for  a  judge,  at  the 
.  trial,  to  refuse  to  hold  the  cai»e  open 
in  order  to  give  the  defendants  time 
to  send  from  New  York  to  Albany 
for  a  witness  to  support  the  testi- 
mony of  two  of  their  witnesses, 
which  has  been  attacked ;  or  to  re- 
fuse to  open  the  case,  after  the  tes- 
timony on  both  sides  has  been  closed, 
in  order  to  allow  the  defendants  to 
introduce  the  testimony  of  the  wit- 
ness from  Albany,  said  to  be  in 
court,  for  the  same  purpose.  That 
is  a  matter  of  discretion,  with  the 
judge.  Caldwell  v.  The  New  Jersey 
Steamboat  Company,  425 

8.  A  verdict  can  be  taken  subject  to 
the  opinion  of  the  court,  only  for  the 
reason  that  the  ca^te  tried  presents 


questions  of  law,  and  nothing  else. 
The  People  ex  rei.  Gaskill  v.  J^fuom, 

514 

4.  Consequently,  in  such  a  case,  there 
can  be  no  disputed  questions  of  fact ; 
and  if  there  were,  they  could  not  be 
decided  by  the  court.  It  is  there- 
fore improper  to  set  out  in  the  case 
the  evidence  given  upon  the  trial,  ib 

5.  The  defendant,  under  the  provis- 
ions of  an  amendment  to  section  268 
of  the  Code  of  Procedure,  passed  in 
1867,  noticed  a  motion  for  a  new 
trial,  which  motion  was  put  upon 
the  general  tei-m  calendar.  The  de- 
fendant not  appearing  when  the 
same  was  calle«l  for  argument,  the 
plaintiff  took  an  order  that  the  mo- 
tion for  a  new  trial  on  the  case  and 
exceptions  be  submitted  to  the  court 
on  said  case  and  exceptions  and  the 
plaintiflf*8  printed  points,  with  lib- 
erty for  the  defendant  to  submit 
points  in  support  of  the  motion,  and 
that  his  attorney  have  notice  of  such 
submission.  Held  that  this  was  clear- 
ly an  order  taken  on  the  defend- 
ant's default;  and  as  such,  it  was 
subject  to  be  opened,  on  the  defend- 
ant's motion,  in  like  manner  as  any 
other  default.     BoUes  v.  Dw/,       567 

6.  A  motion  to  open  a  default  can  al- 
ways be  made  before,  and  heard  by, 
the  judge  or  judges  holding  a  term 
other  than  that  at  which  the  default 
was  taken,  although  he  or  they  may 
not  be  the  same  judge  or  judges 
who  granted  the  default.  %b 

7.  An  order  taken  by  default,  being 
so  taken  without  hearing  the  party 
against  whom  it  is  taken,  a  motion 
to  open  it  (being  founded  on  ])aper8 
showing  an  excuse)  never  has  been 
regarded  as,  and  is  not  in  fact,  the 
review  of  a  previous  decision  on  a 
matter  whereon  both  parties  have 
been  heard.  ib 

8.  Hence  there  is  not  only  no  legal  im- 
pediment, but  no  impropriety  in 
moving  to  open  a  default,  at  a  sub- 
sequent general  term,  composed  of 
judges  different  from  those  who  sat 
when  the  default  was  taken.  ib 

9.  The  power  of  one  general  term,  or 
one  special  term,  to  grant  a  rehear- 
ing of  a  matter  determined  by  a  pre- 
vious general  or  special  term,  upon 
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a  hearing  of  both  parties,  is  nnques- 
tionable.  It  is,  however,  a  power 
which  should  be  rarely  exercised; 
although  there  are  cases  in  which  it 
is  eminently  proper  that  it  should  be 
exercised.  Ftr  Geo.  G.  Babmabd,  J. 

ih 

10.  A  decision  made  after  hearing  both 
parties  cannot  be  reviewed  on  a  mo- 
tion to  vacate,  either  on  the  ground 
of  misapprehension  or  any  other, 
unless  perhaps  by  the  veiy  judge  or 
judges  who  made  the  decision.  The 
only  mode  of  reviewing  such  a  de- 
cision is  by  appeal,  or  by  a  reargu- 
ment  had  on  leave  granted,  upon  a 
motion  made  Uierefor.  ib 

11.  If  a  motion  for  leave  to  reargue  is 
made,  it  will  not  be  granted  unless 
it  appears  that  there  is  some  decis- 
ion, or  some  principle  of  law,  which 
would  have  a  controlling  effect,  and 
which  has  been  overlooked;  or  that 
there  has  been  a  misapprehension 
of  the  facts.  And  even  in  these 
cases  leave  will  rarely  be  granted 
when  there  is  a  remedy  by  appeal. 

ib 

12.  A  review  of  a  decision  made  by  a 
coordinate  branch  of  this  court,  not 
u])on  a  rearguraent,  but  a  distinct 
affirmative  proceeding  in  the  cause — 
a  review  and  reversal,  by  one  gen- 
eral teim,  of  a  decision  made  at  a 
previous  general  term,  in  the  same 
cause,  by  judicial  brethren  of  the 
same  district — is  a  departure  from 
well  established  and  well  known 
rules,  and  is  erroneous.  P«r  Bradt, 
J.  ** 

Se$  Gdabanty,  2. 

Nkgliobncb,  3,  6,  6. 


PREMIUM  NOTES. 
8u  Insubance,  (Firb,)  8,  4,  5. 


PfeESUMPTION. 
8u  Nboligbbce,  4. 


PRINCIPAL.  AND  AGENT. 

1.  Where  the  principal  authorizes  and 
directs  it,  the  misconduct  of  his 
agent  is  his ;  and  he  is  not  discharged 
from  liability  to  his  servant  who  is 


iivjured  thereby,  because  he  employ- 
ed another  servant  aa  an  instru- 
mentality in  carrying  his  purpose 
into  effect.  Spelman  v.  Th4  JMer 
Iron  Cotnpanffj  151 

2.  In  respect  to  all  lawful  contracts, 
one  made  by  an  agent.,  for  another, 
in  his  own  name,  is  available  as  Uie 
contract  of  his  principal,  although 
the  other  party  to  the  contract  be 
ignorant  of  the  fact  that  the  person 
with  whom  he  made  it  was  acting 
merely  as  agent.     Pulver  v.  Burke, 

390 

8.  The  rule,  by  analogy,  must  be  the 
same  in  regard  to  contracts  which 
are  prohibitp<l  by  the  statute;  and 
whether  they  are  valid  or  voidable 
makes  no  difference,  In  determining 
whose  contracts  they  really  are.     ib 

m 

4.  Where  one  receives  from  an  agent 
money  belonging  to  the  principal, 
knowing  that  it  is  the  money  of  the 
principal,  and  not  that  of  the  agent, 
and  that  the  latter  holds  it  in  trust 
for  his  principal,  as  a  simple  de[>os- 
itary,  the  same  may  be  recovered 
back  in  an  action  brought  by  the 
principal,  for  the  conversion ;  where 
it  does  not  appear  tliat  the  money 
converted  has  been  mingled  with 
other  money,  so  as  to  render  it  in- 
capable of  being  identified.  ,  Th4 
Grand  Trunk  Railway  Campauy  v. 
Mwardt,  408 

6.  The  fact  that  the  property  convert- 
ed is  bank  notes  forms  no  legal  ob- 
jection to  the  maintenance  of  such 
an  action ;  so  long  as  they  are  ca- 
pable of  being  ascertained  and  iden- 
tified ;  as  where  they  appear  to  have 
been  delivered  to  the  defendant  at 
one  time,  by  one  act,  and  in  one 
mass.  ih 

See  COBPOBATION. 


PRINCIPAL  AND  SURETY. 

1.  Where  the  holder  of  a  note  has  in 
hands  and  under  his  control  a  fund 
belonging  to  one  of  the  makers  who 
is  the  principal  debtor,  a  surety  in 
such  note  is  entitled  to  have  such 
holder  exhaust  that  fun^^  in  the  dis- 
charge of  the  note,  before  resorting 
to  him  as  surety.    Wright  v.  Auttin, 

18 
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2.  The  administrator  of  the  payee  of 
a  note  has  the  right  to  apply  so 
mnch  of  a  distributlTe  share  of  the 
estate,  coming  to  the  maker  of  the 
note,  as  will  pay  and  discharge  such 
note.  ib 

8.  And  a  surety  of  the  maker,  when 
sued  upon  the  note,  by  the  admin- 
istrator of  the  payee,  has  a  right — 
the  maker  being  insolvent — to  insist 
that  the  administrator  shall  so  apply 
the  distributive  share  of  the  prin- 
cipal, ib 

,  PROMISE. 

the  performance  of  a  legal  duty,  or 
the  payment  of  a  legal  liability,  fur- 
nishes no  consideration  to  support  a 
promise.  TUden  v.  The  Jfayor  ^,  of 
the  City  of  New  York,  840 

See  AOBBBMBNT,  8. 


PROMISSORY  NOTES. 

1.  Where  the  agreement  of  which  a 
promissory  note  forms  a  part,  or  to 
which  it  relates,  is  void,  the  note 
cannot  be  enforced.  Waitzf elder  v. 
Kahnweiler,  800 

2.  Thus  where  a  promissory  note  was 
given  for  money  advanced  to  the 
makers  to  be  illegally  invested  in 
the  purchase  in  the  English  market 
of  uniform  clothing,  to  be  8hi])ped 
to  one  of  the  Confederate  States  then 
in  rebellion  and  waging  war  upon 
the  United  States,  in  violation  of 
the  foreign  enlistment  act  of  Great 
Britain  and  her  neutrality  laws,  and 
in  violation  of  the  law  of  nations; 
and  which  money  was  used  in  such 
purchase,  and  the  goods  sent  to  Nas- 
sau, to  be  there  shipped  to  Georgia 
through  the  blockade;  Held  that  an 
action  upon  the  note  could  not  be 
maintained.  t^ 

3.  After  the  close  of  the  war,  the  par- 
ties to  such  note  had  interviews  in 
reference  to  their  accounts,  in  one 
of  which  the  makers  promised  to 
pay  whatever  remained  unpaid  up- 
on the  note,  after  the  allowance, 
by  the  holders,  of  certain  credits 
claimed ;  but  such  promise  was  not 
perfected  or  made  absolute  by  the 
allowance  of  the  credits.     Hdd  that 


the  consideration  upon  which  the 
promise  rested  not  having  been  per- 
formed, the  promise  acquired  no 
vitality,  so  as  to  render  the  makers 
liable  to  p^y  the  note,  or  the  amount 
for  which  it  was  given.  ib 

4.  At  the  time  such  promise  was  made, 
the  defendants  demanded  an  order 
for  one  half  of  the  clothing  which 
had  been  made,  under  the  contract, 
but  had  not  been  delivered.  An 
order  was  given,  and  presented,  but 
not  honored,  in  full;  the  plain tifis 
having  countermanded  it,  on  the 
defendants'  neglecting  to  pay  the 
note.  Subsequently,  the  plaintiffs 
revoked  the  countermand,  and  ad- 
vised the  defendants  of  it.  There 
was  no  proof  that  the  defendants, 
on  receiving  the  order,  and  in  con- 
sideration thereof,  promised  to  pay 
the  note;  the  promise  to  pay,  and 
the  demand  of  the  order,  though 
forming  a  part  of  the  same  inter- 
view, being  different  incidents.  Held 
that  th^  justice,  at  the  trial,  was 
Jnstifled  in  deciding  that  no  new 
arrangement  had  been  made  and 
carried  out  which  purged  the  orig- 
inal transaction  of  its  turpitude,    ib 

See  Imsubancb,  (Fibb,)  8,  4,  6. 


PRINCIPAL  AND  SURETY. 


R 


RAILROAD  COMPANIES. 

1.  Jf  a  railroad  company  lays  its  rails 
in  sucli  a  manner  that  within  the 
ordinary  extremes  of  cold  and  heat 
they  expand  so  as  Ui  be  pressed  out 
of  place  thereby,  that  of  itself  is 
negligence,  Jor  which  it  is  liable  in 
case  of  a  personal  injury  sustained 
by  a  passenger,  to  the  same  extent 
as  if  it  were  caused  by  defective  ties. 
Jteed  V.  The  N.  T.  Central  Jtailread 
Company,  498 

2.  Where  it  was  proved,  in  an  action 
against  a  railroad  company  to  re- 
cover damages  for  an  injury  occa- 
sioned by  its  negligence,  that  the 
contraction  and  expansion  of  rails, 
of  the  length  of  those  used,  between 
the  ordinary  extremes  of  heat  and 
cold,  during  the  year,  is  from  three- 
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eighths  of  an  inch  to  one-half  of  an 
inch  in  each  bar,  and  that  the  rails 
upon  the  defendant's  road  were  laid 
with  spaces  of  not  more  than  one- 
fourth  of  an  inch  between  them; 
Sdd  that  the  jury  were  authorized 
to  find  that  the  rails  were  negli- 
gently laid.  ib 

8.  It  is  the  duty  of  a  railroad  company 
to  provide,  first,  for  the  safety  of  its 
passengers;  and  if  rails  of  twenty- 
one  feet  in  length  will  not  pass  the 
trains  smoothly  over  the  joints,  un- 
less so  laid  as  to  be  liable,  in  hot 
weather,  to  displacement,  then,  they 
should  be  shortened,  or  at  all  events 
so  secured  as  not  to  be  subject  to 
such  derangement.  ,  ib 

4.  Whether  an  accident,  by  which  cars 
are  thrown  from  the  track  and  up- 
set, is  caused  by  the  expansion  of 
the  rails,  from  heat,  or  the  shoving 
forward  of  the  rails  and  throwing 
them  out  of  place  by  running  all  the 
trains  upon  the  track  in  one  direc- 
tion, or  by  both  ca\iseS  united, 
neither  cause  furnishes  a  defense 
to  an  action  brought  by  a  passenger 
sustaining  an  injury.  ih 

6.  Where  a  railroad  company  knows 
that,  as  its  road  is  constructed  and 
operated,  an  accident  may  happen 
from  either  or  both  of  those  causes, 
it  is  its  duty  to  efiectiuilly  guard 
asainst  it,  by  so  fastening  the  rails 
that  they  will  not  be  liable  to  be 
pushed  forward  by  the  running  of 
the  trains  ;  or  if  that  cannot  be  done 
where  (in  case  of  a  double  track) 
the  trains  are  running  the  same  way 
all  the  time,  then  it  should  run  them 
on  the  same  rails,  sometimes  one 
way  and  sometimes  the  otber.         ib 

6.  Where,  in  an  action  against  a  rail- 
road company  for  personal  injuries 
occasioned  by  its  negligence,  the 
court  charged  the  jury,  (1.)  That  to 
entitle  the  plaintiff  to  recover,  the 
burden  of  proof  was  on  him  to  show 
that  the  defendant  was  guilty  of 
negligence ;  (2.)  That  such  negli- 
gence caused  the  injury ;  (8.)  That 
the  fact  that  an  accident  occurred 
was  not  negligence,  unless  the  nature 
of  the  accident  was  such  as  to  show 
that  it  could  not  have  happened 
without  such  negligence;  and  (4.) 
That  if  it  appeared  from  the  evi- 
dence that  the  accident  might  have 
happened  by  some  cause  which  the 


company  could  not  guard  against, 
then  it  was  incumbent  on  the  plain- 
tifi*  to  show  that  it  did  not  occur  from 
such  cause,  but  from  the  negligence 
of  the  company ;  Heid  that  the  charge 
was  quite  as  favorable  to  the  defend- 
ant as  the  law  would  justify.  ib 

7.  A  charge,  in  such  a  case,  that  the 
burden  of  proof  is  upon  the  defend- 
ant, and  that  to  relieve  it  from  lia- 
bility it  is  incumbent  upon  the  com- 
I)any  to  show  that  the  accident  hap- 
pened from  causes  over  which  it  had 
no  control,  is  clearly  within  the 
rules  applicable  to  such  cases.        ib 

8.  Proof  of  the  bad  condition  of  the 
railroad,  in  the  immediate  vicinity 
of  the  place  where  the  accident 
occurred — as  that  the  rails  were  un- 
even, and  the  ties  defective — ^is  ad- 
missible for  the, purpose  of  showing 
the  negligence  of  the  company.      ib 

9.  Where  a  pa.Hsenger  upon  the  defend- 
ant's railroad,  having  his  valise 
checked  from  Boouville  to  Utica,  on 
the  arrival  of  the  cars  at  the  latter 
place  left  the  valise  in  the  open  de- 
pot, after  seeing  it  placed  where 
baggage  was  usually  kept  during 
the  day,  in  the  charge  of  an  em- 
ployee of  the  company,  without  giv- 
ing any  directions  or  making  any 
arrangement  i"es|>ecting  it,  and  did 
not  present  his  check,  or  call  for  his 
valise,  until  nearly  twenty-four  hours 
afterwards ;  Held  that  he  was  guilty 
of  negligence ;  and  Ihat  the  defend- 
ant was  not  liable  for  the  loss  of  the 
valise,  during  the  interval,  by  theft. 
Holdridge  v.  Utiea  and  Black  Rirer 
Railroad  Canpany^  191 

RAILROADS. 

1.  A  train  of  cai-s  ran  every  afternoon 
and  evening,  upon  the  defendant's 
road,  from  Rochester  to  Syracuse, 
which,  though  usually  called  a  cattle 
train,  had  an  ordinary  passenger  car 
attached,  capable  of  containing  at 
least  fifty  passengers.  It  had  a  con- 
ductor, who,  in  addition  to  his 
agency  in  regard  to  the  freight,  was 
accustomed,  at  all  his  sto])ping 
places,  to  take  on  all  passengers  who 
applied  to  him  to  be  carried  on  the 
road.  He  was  empowei-ed  to  col- 
lect the  usual  fare  from  such  pas- 
sengere,  and  he  was  authorize*!  to 
collect,  and  did  collect,  the  tickets 
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of  sQch  persons  on  the  train  as  had 
procured  them  before  entering  the 
train.  He  stopped  at  all  the  way 
stations  between  Rochester  and 
Syracuse;  and  he  carried  all  pass- 
engers, male  and  female ;  and  no 
special  application  was  necessary  to 
obtain  a  seat  in  the  passenger  car. 
In  short,  though  the  main  business 
of  the  train  was  to  carry  cattle,  it 
was  a  part  of  its  regular  business, 
daily,  to  carry  such  passengers  as 
applied.  Seld  that  whatever  the 
company  chose  to  denominate  this 
train,  it  was  really  a  freight  and 
peusenger  train.  DUlaye  v.  The  New 
York  Central  Railroad  Cmnpany^      80 

2.  Edd,  aleo,  that  it  was  not  a  material 
circumstance  that  the  company  did 
not  check  baggage,  for  the  passen- 
gers on  that  train,  or  that  the  pass- 
engers were  left  to  take  charge  of  it 
themselves.  ib 

8.  Held,  further,  that  the  company  was 
bound  to  see  that  there  was  a  safe 
and  commodious  passage  way  from 
the  station,  or  ticket  office,  to  the 
place  where  the  passenger  car  usu- 
ally stopped ;  and  that  it  was  liable 
in  damages  for  any  injury  sustained 
by  an  intending  passenger  upon  the 
train  in  question,  in  failhig  into  an 

.  improperly  constructed  cattle-guard, 
in  consequence  of  the  negligence  of 
the  company.  ib 

4.  When  the  owner  of  real  estate  vol- 
untarily conveys  it,  without  restric- 
tions, the  purcha.ser  can  use  it  for 
the  purpose  of  a  railroad,  or  for  any 
other  lawful  business,  without  sub- 
jecting himself  to  damages  to  his 
grantor.  Matter  of  the  Uiica^  Che- 
nango, ^e.  Railroad  Con^any,         456 

6.  But  when  land  is  taken  for  the  con- 
struction of  a  railroad,  without  the 
consent  of  the  owner,  the  compen- 
sation to  be  paid  therefor  is  not 
limited  to  the  actual  value  of  the 
land  taken  and  to  the  depreciation 
of  the  residue  of  the  lot  from  which 
it  is  taken,  by  such  separation ;  but 
the  owner  is  entitled  to  recover, 
also,  for  any  depreciation  caused  by 
the  u»e  to  which  it  it  appropriated,     ib 

6.  Where  only  a  portion  of  a  lot  is 
taken  for  the  roadway  of  a  railroad, 
the  question  is,  what  will  the  lot  as 
a  whole  bring  in  the  market  after 
the    railroad   is  constructed.    And 


every  thing  which  will  depreciate 
the  value  of  that  residue  is  to  be 
taken  into  the  account.  ib 

7.  If  the  land  remaining  is  rendered 
less  valuable  because  it  is  more  ex- 
posed to  fire;  or  if  access  to  it  is 
i-endered  more  difficult;  or  if  the 
use  of  the  remainder  is  more  incon- 
venient by  reason  of  the  railroad ; 
or  if  its  value  is  depreciated  by  the 
noise,  smoke,  or  increased  dangers 
caused  by  the  use  of  the  railroad — 
all  these  circumstances  are  to  be 
included  in  the  estimate  of  dam- 
ages, ib 

8.  The  question,  in  such  a  case  is,  what 
is.the  market  value  of  the  entire  lot, 
without  the  i-ailroad,  and  what  is  the 
market  value  of  the  remainder  there- 
of with  the  railroad;  or,  in  other 
words,  what  is  the  value  of  the  piece 
which  is  taken,  and  how  much  is  tho 
residue  depreciated  in  its  market 
value  by  the  separation,  and  by  the 
construction  of  the  railroad  ;  which 
two  sums,  added   together,   is  tlie 

*  amount  to  which  the  owner  is  en- 
titled, ib 

9.  The  increase  of  risk  by  fire  from 
locomotives,  if  any,  is  properly  in- 
cluded in  the  estimate  of  damages 
for  land  taken  for  a  railroad.  ib 

10.  Under  the  provision  of  the  general 
railroad  act,  requiring  commission- 
ers of  appraisal  "  to  ascertain  and 
determine  the  compensation  which 
ought  justly  to  be  made  by  the  com- 
pany to  the  pei-son  or  persons  in- 
terested in  the  real  estate  appraised 
by  them,"  the  compensation  is  not 
confined  to  the  value  of  the  land 
actually  taken,  nor  to  the  depre- 
ciation of  the  residue  by  tlie  separa- 
tion of  the  other  part  from  it ;  but 
it  is  the  compensation  which  ought 
justly  to  be  made  to  the  owners  of 
the  real  estate  appraised  by  them — 
compensation  for  all  the  injury  that 
the  taking  of  the  land,  for  the  pur- 
pose intended,  will  cause  them,      ib 

11.  Although  one  land  owner  has  no 
right  to  damages  caused  by  the  law- 
ful use  of  the  lands  of  another  ad- 
joining his,  whether  by  a  railroad 
company  or  otherwise,  yet  neither 
the  legislature  nor  the  courts  can 
authoiize  the  taking  of  a  portion  of 
his  property  for  a  use  which  will  be 
injurious  to  the  residue  from  which 
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it  is  to  be  separated,  v^ithout  afTord- 
ing  him  a  compensation  for  all  such 
injury.  ib 


REFEREE. 

Where  there  is  conflicting  testimony, 
on  a  trial  before  a  referee,  the  ref- 
.  eree  must  be  presumed  to  have 
found,  from  all  the  evidence,  the 
facts  which  are  necessary  to  sustain 
his  legal  conclusions.  Matthews  v. 
Co0,  430 

See  EviDBNCE,  2. 


RELEASE. 

1.  An  assignment  or  release  cannot  be 
contradicted  and  made  to  include 
demands  which  its  terms  exclude. 
As  a  general  rule,  nothing  can  be 
added  to  the  subjects  contracted  for, 

.by  parol  proof  which  extends  the 
contract  beyond  the  subject**  speci- 
fied in  it.    HowUtt  v.  Hoivkit,      467 

2.  When  the  subjects  are  specifically 
stated  in  the  contract,  and  ttiey  are 
assigned  or  released,  and  there  is 
added  thereto  a  general  release  or 
assignment  of  all  other  claims,  de- 
mands or  property,  as  a  general  rule 
it  will  be  held  that  the  general 
words  do  not  enlarge  the  scope  and 
effect  of  the  instrument;  but  that  it 
operates  only  upon  the  subjects 
s|)ecifically  stated  in  it.  ib 

8.  When  the  words  used  in  a  release 
are  general,  the  •  true  question  is, 
may  they  not  have  been  intended  to 
include  a  particular  claim,  by  the 
language  used;  and  if  they  may, 
then  extraneous  evidence  may  be 
given,  to  apply  the  ambiguous 
words  to  their  true  subject  or  sub- 
jects, ib 

4.  Where  the  terms  of  a  release  were 
that  one  party  released  and  assigned 
to  the  other  "all  claims  upon  the 
estate  of  P.  H.,"  which  she  had  "  of, 
in  and  to  the  estate,  real  and  per- 
sonal, of  P.  H.,  deceased,"  except 
certain  personal  property  ;  Held  that 
there  was  no  limitation  of  the  claims 
assigned  and  released,  except  that 
thfy  were  such  as  the  releasor  had 
against  the  estate  (real  or  pereonal) 
of  P.  H.  And  that  it  was  com- 
petent to  prove  l)y  parol,  in  aid  of 


the  construction  of  the  instrameDt, 
admissions  of  the  releasor  as  to  the 
payment  of  a  claim  of  $1000,  the 
ultimate  liquidation  or  reimburse- 
ment of  which  was  to  come  from  the 
proceeds  of  the  real  estate,  and 
which  the  parties  had  treated  as  a 
claim  upon  the  real  estate,  although 
it  was  not  strictly  of  that  nature/iu 
a  legal  sense;  and  that  the  parties 
had  reference  to  it  in  tlie  language 
which  they  used.  ib 

6.  ffeid,  also,  that  no  contradiction  or 
enlargement  of  the  scope  of  the 
release  was  produced,  or  any  vio- 
lence done  to  its  language,  by  show- 
ing that  in  fact  the  parties  intended 
to  include  the  $1000  claim.  ib 

See  EviDBNCS,  6. 


RELIGIOUS    CORPORATIONS. 

1.  In  the  absence  of  any  statute  author- 
izing actions  in  favor  of  a  religious 
corporation  to  be  brought  in  the 
name  of  its  president,  the  president 
of  such  a  corporation  cannot  sue 
upon  a  claim  in  its  favor,  in  his  own 
name.     LowctUhaU  v.  Wieeman,     490 

2.  The  designating  himself  as  the  pres- 
ident of  the  society  will  not  aid 
him ;  it  being  well  settled  that  such 
an  addition  is  a  mere  description  of 
the  person.  tb 

REPLEVIN. 
See  Bailment,  4,  5,  6. 


8 


SALE. 

See  AOBBBHBNT,  1,8. 

iN8UBA2rCB,  (FiRE,)  1,  2. 


SHIPPING  BILL. 


See  CoMSioNOB  axd  Coxbiokeb,  1,  2. 


SHIPS  AND  SHIP  OWNERS. 

1.  It  is  the  owner  or   charterer  of  a 
ship  or  vessel,  only,  who  is  exempted 
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from  liability  for  a  loss  occasioned 
by  fire  without  fault,  by  the  act  of 
congress  of  March  3, 1861,  '*  to  limit 
the  liability  of  ship  owners,"  &c. 
Mice  V.  The  Ontario  Steatnhoat  Co.,  384 

2.  A  steamboat  company,  receiving 
goods  at  Oswego,  to  be  transported 
to  Montreal,  and  carrying  the  same 
to  Ogdensburgh  and  there  transfer- 
ring them  to  a  boat  owned  by  other 
parties,  to  be  carried  the  remainder 
of  the  distance,  under  a  general 
arrangement  between  them  and  the 
company,  to  forward  freight  for  the 
company,  is  not  the  owner  or  char- 
terer of  such  boat,  within  the  letter 
or  spirit  of  the  act  of  congress,  so 
as  to  be  entitled  to  claim  the  ex- 
emption provided  therein  for  losses 
occasioned  by  accidental  fire.         ib 

See  CoNBioNOB  and  Comsionbb. 


SIDEWALKS. 
See  Nboliobncb,  1,  2,  8. 

SLANDER. 

1.  In  an  action  for  slander,  the  defend- 
ant, either  before  or  since  the  Code 
of  Procedure,  could  not  prove,  for 
the  purpose  of  diminishing  the 
plaintiff's  damages,  any  act  or  de- 
claration of  the  plaintiff  against  Aim, 
unless  such  act  or  declaration  form- 
ed part  of  the  ret  gesUe,  Eichardeon 
V.  Northrup,  106 

2.  He  could  prove  the  general  bad 
character  of  the  plaintiff,  and  any 
circumstances  which,  at  #the  time 
the  words  charged  were  spoken,  were 
calculated  to  irritate  and  excite  the 
defendant,  and  provoke  him  to  the 
utterance  of  the  words  complained 
of;  but  it  is  no  answer  to  the  plain- 
tiff's claim  for  damages  for  slander, 
that  he  has  said  or  done  anything 
against  the  defendant,  whether  ac- 
tionable or  not,  for  tlie  purpose  of 
reducing  such  damages ;  imless  such 
act  or  declaration  actually  excited 
the  defendant  to  use  ihb  words 
charged  against  him.  t^ 

8.  But,  while  it  is  true  that  a  defendant 
may  not  prove  an  isolated  act  or 
declaration  of  the  plaintiff,  however 
aggravating,  which  took  place  at 
some  time  anterior  to  the  speaking 


of  the  sl^derous  words,  in  mitiga- 
tion thereof,  and  which,  if  proved, 
would  legally  show  that  the  de- 
fendant, instead  of  being  excited 
thereby,  at  the  time  of  uttering  the 
words  charged,  was  rather  actuated 
by  a  s])irit  of  revenge ;  still,  it  does 
not  follow  that  the  defendant  cannot 
prove  a  series  of  prorocaiione,  on  the 
part  of  the  plaintiff,  commencing 
long  anterior  to  the  speaking  of  the 
words  charged;  provided  they  are 
continued  from  time  to  time  down 
to  and  at  the  time  the  actionable 
words  are  uttered.  ih 

4.  In  such  a  case,  each  successive  rep- 
etition of  the  provocation  must 
necessarily  become  more  annoying 
and  exciting ;  and  although  there  be 
no  motive  or  spirit  of  revenge,  on 
the  part  of  the  defendant,  the  ex- 
citement, at  each  repetition  of  the 
provocation,  becomes  more  intense 
and  unbearable,  and  presents  a 
much  stronger  case  of  mitigation 
than  when  the  actionable  words  are 
uttered  upon  the  first  provocation 
which  he  receives.  Per  Fostbb,  J.  ib 

6.  But  it  must  appear,  in  order  to 
make  such  testimony  competent, 
that  the  provocation  was  continued 
down  to  and  at  the  time  the  words 
were  spoken.  ib 


STAMPS. 

1.  Notwithstanding  the  internal  reve- 
nue act  of  congress  required  all 
stamps  to  instruments  theretofore 
issued,  to  be  affixed  by  the  collector 
of  internal  revenue,  it  did  not  de- 
prive the  state  courts  of  the  power 
vested  in  them  by  virtue  of  section 
827  of  the  Code,  which  provides  that 
"when  a  party  shall  give,  in  good 
faith,  notice  of  appeal  from  a  judi;- 
ment  or  order,  and  shall  omit, 
through  mistakerto  do  any  other  act 
necesKary  to  perfect  the  appeal,  or  to 
stay  the  proceedings,  the  court  may 
[lermlt  an  amendment,  on  such  terms 
as  may  be  just."  Mullin,  J.,  dis- 
sented.    CoppemoU  v.  £etchaiH,     111 

2.  Although  the  section  of  the  act  of 
congress  which  allowed  parties  de- 
siring to  use  in  court  instruments 
which  had  not  been  properly  stamp- 
ed, to  affix  such  stamp  in  the  pres- 
ence of  the  courts  and  thereupon  to 
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use  such  instruments  in  evidence, 
was  amended  so  as  to  require  such 
stamps  to  be  affixed  by  the  collector 
of  internal  revenue,  yet  it  was  not 
intended  to  include  such  instruments 
as  were  in  the  nature  of  process  of 
courts  of  record.  ib 

8.  Nor  could  it  have  been  intended  to 
take  from  the  state  courts  the  power 
to  control  and  amend  their  process 
as  they  should  deem  proper,  pro- 
vided the  revenue  contemplated  by 
the  internal  revenue  act  was  secyred 
to  the  general  government.  But 
the  amendment  was  intended  to  ap- 
ply to  such  instruments  as  were  the 
acts  of  individuals  ol*  corporations, 
only.  ib 

4.  After  the  respondent  has  appeared, 
generally,  on  an  appeal  to  the  county 
court,  and  has  noticed  the  cause  for 
trial,  and  moved  the  trial  of  it,  it  is 
too  late  for  him  to  object  that  the 
appeal  has  not  been  regularly  effect- 
ed, for  the  want  of  a  revenue  stamp 
upon  the  notice  of  appeal.  ib 

6.  Congress  has  no  power  to  prohibit 
state  courts  from  taking  jurisdiction 
of  an  action,  for  the  want  of  a  reve- 
nue stamp.  ib 

6.  Where  an  agreement  never  had  any 
revenue  stamp  affixed  to  it,  and  when 
it  was  offered  in  evidence  and  ob- 
jected to  on  that  ground,  there  was 
no  offer  to  show  that  the  proper 
stamp  was  omitted  by  mistake,  inad- 
vertence or  ignorance  of  the  require- 
ment of  the  internal  revenue  act  of 
1865,  or  any  other  excuse  given  for 
the  omission,  and  no  offer  was  made 
to  then  affix  the  stamp;  Held  that 
the  agreement  was  invalid,  and  was 
therefore  properly  excluded.  Davy 
V.  Morgan,  218 

7.  It  s'eeiM  that  congress  had  as  much 
right  to  provide  for  the  forum  to 
which  the  question  of  good  faith 
should  be  submitted  for  decision, 
and  to  determine  whether  the  instru- 
ment should  be  made  valid,  as  it  had 
to  declare  that  without  a  stamp  it 
should  be  void ;  and  when  it  has 
declared  that  the  omission  may  at 
any  time,  within  a  year,  be  obviated 
by  a  {)articular  officer  of  its  own  ap- 
pointment, no  court  can  stand  in  tlie 
place  of  the  legislature,  and  author- 
ize it  to  be  made  valid  in  any  other 
way.  ib 


8. 


In  the  absence  of  any  ac^ndged 
cases  declaring  any  of  the  laws  of 
congress  for  raising  internal  revenue, 
or  any  of  their  provisions,  to  be  void, 
it  is  too  late  for  this  court,  after  the 
usage  of  the  power  has  so  long  con- 
tinued, to  question  it  now.  ib 


STATUTES. 


"persons," 


1.  The  word  "person"  or 
when  used  in  a  statute,  includes 
corporations.  The  United  Statee  Tel- 
egraph Company  v.  The  Wettem  Umon 
Tdegraph  Company,  46 

2.  A  thing  may  well  be  within  the  spirit 
of  a  statute  although  not  within  the 
letter ;  or  it  may  be  within  the  letter 
and  yet  not  within  the  spirit  of  it. 
And,  as  a  general  rule,  where  a  statr- 
ute  is  intended  to  abrogate  a  com- 
mon law  right,  or  to  confer  a  right 
not  vested  by  the  common  law,  it 
will  be  so  construed  as  not  to  go  be- 
yond the  letter ;  and  not  even  to  that 
extent,  unless  it  appears  to  be  ac- 
cording to  the  spirit  and  intent  uf 
the  act.  Per  Fobtbb,  J.  Dewey  v. 
Gooden&ugh,  54 

3.  Revenue  and  duty  acts  are  not  penal 
acts  and  to  be  construed  strictly; 
nor  are  they,  on  the  other  hand,  arts 
in  favor  of  private  rights  and  liberty, 
and  theiefore  to  be  construed  with 
extraordinary  liberality.  They  are 
to  be  construed  according  to  the  true 
import  and  meaning  of  their  terms ; 
and  the  legislative  intention,  when 
ascertained,  is  to  be  the  guide  in  in- 
terpreting them.     X>avy  v.  Morgan^ 
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See  AOREBMENT,  8. 

Absbbsmbmt,  1. 
commibbionbrs  of  hlghwats. 
Imtbrkal  Bbvbbub,  1 
Taxes,  1. 
Tblborafh  CoMPAiriBS,  1,  2. 


STEAMBOATS. 
See  NBOLiaBBCB,  5. 


STOCK. 

1.  The  plaintiff  employed  a  broker  to 
procure  a  loan,  for  him,  upon  stock. 
The  broker  applied  to  the  defendant, 
who  refused  to  make  a  loan^    AXter 
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informing  tbe  plaintiff*  of  such  re- 
fusal, the  broker  went  a  second  time 
to  the  defendant,  who  then  said  he 
would  buy  tbe  Mtock.  The  plaintiff", 
being  told  by  the  broker  that  the 
only  way  he  could  get  the  money 
was  to  geit  the  stock,  said  he  would 
sell  it.  The  broker  and  the  plaintiff' 
then  went  to  the  defendant's  office, 
and  made  a  sale  of  the  stock  to  him, 
and  a  bill  of  sale  was  executed,  and 
the  money  paid.  It  was  then  agreed 
that  if  the  plaintiff"  brought  the 
money  back  in  ten  days,  the  defend- 
ant would  return  the  stock.  The 
money  not  being  repaid,  or  tendered, 
within  the  ten  days ;  it  was  held  that 
an  action  would  not  lie,  against  the 
defendant,  to  recover  damages  for  a 
couvemon  of  the  stock.  Bradt,  J., 
dissented.     Wooduwrth  v.  Morris^   97 

2.  Hddy  ahOi  that  if  the  transaction  was 
Rpfedgej  the  defendant  was  entitled 
to  interest  on  the  loan ;  unless  the 
agreement  was  that  he  would  accept 
the  principal  without  interest,  if  ten- 
dered within  the  time ;  and  that  a 
tender  of  the  principal,  after  the  day, 
without  offering  to  pay  the  interest 
which  liad  accrued  after  the  day, 
was  insufficient.  ib 

8.  The  transaction  was  either  a  condi- 
tional sale,  or  a  mortgage.  In  nei- 
ther case  could  trover  be  maintained 
for  a  failure  to  return  the  property, 
upon  a  tender  being  made  after  the 
day  limited  for  payment.  Fer  Gbo. 
G.  Babnakd,  J.  ib 

See  AasBSflMBNT,  8,  6. 


STOLEN  NOTES. 

1.  The  defendants,  who  were  bankers, 
after  having  had  notice  that  certain 
U.  S.  government  notes  had  been 
stolen  from  the  plaintiff',  purchased 
the  same,  before  they  were  due,  in 
the  ordinary  course  of  business,  pay- 
ing full  value  therefor,  without  rec- 
ognizing them  as  being  the  same 
notes  which  had  been  stolen,  having 
forgotten  the  notice  of  the  theft  and 
the  description  of  the  notes  which 
liad  been  furnished  them.  Hdd  that 
it  was  a  question  for  the  jury  to  de- 
cide, whether  the  defendants  pur- 
chased the  notes  bonajide.  Lord  v. 
WUkinton^  693 


2.  Held^  aUOf  that  under  these  circum- 
stances, the  defendants  were  not  en- 
titled to  have  a  verdict  directed  in 
their  favor;  but  that  the  court,  in 
charging  the  jury  that ''  the  defend- 
ants, once  having  had  notice,  were 
bound  by  it,  although  the  notice 
might  have  been  forgotten ;  and  that 
they  could  not,  under  the  circum- 
stances of  the  case,  be  purchasers 
in  good  faith,  although"  &c.,  charged 
too  broadly.  ib 

8.  In  such  a  case,  it  is  necessary  to 
prove  more  than  negligence  in  tak- 
ing the  paper.  Fraud — tnala  Jldee — 
must  be  shown.  The  circumstance 
of  the  purchaser  forgetting,  or  omit- 
ting to  look  for,  the  notice  of  the 
thelt,  is  no  evidence  otmalajidea,  ib 


STREETS. 

See  MuNiciPAii  Corpobatioits,  6,  7. 
Neoligbiicb,  1,  2,  3. 


SUPERINTENDENTS  OF  THE 
POOR. 

Ad  action  may  be  brought  by  super- 
intendents of  the  poor,  in  their  indi- 
vidual names  with  the  addition  of 
their  name  of  office.    Alger  v.  Milier, 
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See  Agrebment,  6,  6,  7. 


SURROGATE. 


See  Will,  4,  5. 


T 


TAXES. 

1.  The  act  of  the  legislature,  of  May 
17,  1867,  providing  for  relief  against 
illegal  taxation,  in  the  counties  of 
Herkimer,  Otsego,  Chenango,  Madi- 
son, Onondaga,  Saratoga  and  Fulton, 
which  declares  that  the  boards  of 
supervisor  of  those  counties  "  are 
hereby  authorized  and  etnpowered,  up- 
on the  application  of  any  party  ag- 
grieved, to  hear  and  determine  any 
claim  of  an  assessment  for  taxes, 
made   in  their  respective  counties 
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upon  United  States  bondtt,  stocks  or 
securities,  any  or  all  of  them,  which 
by  law  are  or  have  been  exempt 
from  taxation,  and  to  repay  to  the 
proper  person,  the  amount  collected 
or  paid  upon  such  assessment,"  is 
mandatory  upon  each  board  of  su- 
pervisors, upon  presentation  of  such 
a  claim,  to  hear  and  determine 
whether  an  assessment  and  payment 
has  been  made  upon  United  States 
bonds,  stocks,  or  securities,  exempt 
from  taxation ;  and  if  they  find  that 
there  has  been,  then  it  is  mandatory 
upon  the  board  to  pay  the  amount 
so  erroneously  assessed,  to  the  prop- 
er party  entitled  tliereto.  TJ^e  People 
ex  rd.  The  First  NatiofuU  Bank  of 
West  JVtnJleld  v.  The  Board  of  Super- 
visors of  the  county  of  Herkimer,    452 

2.  The  only  subject  upon  which  the 
judgment  of  the  board  of  supervisors 
is  to  be  exercised,  in  such  a  case,  is 
whether  it  is  established  before  them 
that  bonds,  stocks  or  national  secu- 
rities not  subject  to  taxation  liave 
been  taxed ;  and  if  so,  the  amount 
so  erroneously  taxed,  and  paid,  and 
who  is  entitled  to  the  repayment 
thereof.  ib 

8.  If  a  board  chooses  to  reject  a  claim, 
when  fully  proved,  it  is  the  same  as 
a  refusal  to  act  at  all,  and  a  manda- 
mus will  be  allowed,  to  compel  them 
to  do  what  the  statute  commands 
them  to  do.  ib 

4.  When  there  is  a  moral  obligation  on 
the  part  of  a  county  to  refund  mon- 
ey uiynstly  received  upon  an  errone- 
ous assessment  for  taxes,  the  legisla- 
ture has  the  right  to  pass  a  law  to 
compel  the  board  of  supervisor  to 
perform  that  duty.  ib 

See  ASSEBSMBNTS. 

Dower,  8. 
Internal  Revenue. 


TELEGRAPH  COMPANIES. 

1.  The  object  of  the  act  of  the  legisla- 
ture, "  to  provide  for  the  incorpora- 
tion and  regulation  of  telegraph 
companies,"  as  amended  by  chapter 
550  of  the  laws  of  1855,  section  1, 
requiring  telegraph  companies  to 
receive  de.spatches  from  other  tele- 
graph lines,  and  to  transmit  the 
same,  except  in  the  case  of  compa- 
nies owning  parallel  lines,  or  doing 


business  in  competitioD  with,  the 
line  over  which  the  dispatch  is  re- 
quired to  be  sent,  was  to  compel 
companies  with  extensive  lines  to 
receive  from  other  telegraph  com- 
panies messages  which  such  other 
companies  could  transmit  no  further, 
and  to  continue  them  on  to  the  place 
of  ultimate  destination.  The  United 
States  Telegraph  Co.  v.  The  Western 
Union  Tdegrah  Co.,  46 

2.  That  statute,  though  penal  to  the 
offender,  is  generally  beneficial,  and 
should  therefore  be  equitably  con- 
strued, ib 

8.  The  plaintiff  and  defendant  were 
incorporated  associations,  engaged 
in  the  business  of  telegraphing-mess- 
ages  over  their  respective  lines. 
Each  party  had  a  line  of  telegraph 
from  Albany  to  Buffalo.  From  Al- 
bany to  Syracuse  they  were  parallel 
and  competing  lines,  and  from  the 
latter  place  to  Bufialo  the  line  of  the 
plaintiff  was  a  parallel  and  compet- 
ing line  with  the  northerly  line  of 
the  defendant,  between  those  places, 
running  along  the  direct  railroad  lijie 
from  Syracuse  to  Rochester,  and  on 
to  Buffalo.  The  defendant  had  a 
line  of  telegraph  running  from  Syra- 
cuse to  Auburn,  and  thence  on  to 
Gleneva  and  Canandaigua,  and  con- 
necting with  its  northerly  line  at 
Rochester.  The  plaintiff  had  no  line 
from  Syracuse  to  or  towards  Auburn, 
or  between  that  place  and  Roches- 
ter. Its  nearest  line  to  Auburn  was 
the  one  which  ran  parallel  to  the  de- 
fendant's northerly  line;  and  its 
nearest  approximation  to  Auburn 
was  at  a  point  where  it  passed,  about 
eight  miles  distant  therefrom.  'J  he 
defendant  used  the  Auburn  line  of 
its  telegraph  to  convey  through  mes- 
sages from  Albany  to  Buffalo.  The 
parties  each  had  offices  at  Albany 
and  at  Syracuse,  and  the  defendant 
had  an  office  at  Aubnm,  but  the 
plaintiff  had  not.  Between  Syracuse 
and  Auburn,  the  companies  had  no 
parallel  or  competing  lines.  Sy  in- 
cuse was  the  nearest  point,  on  the 
line  of  the  plaintiff,  to  Auburn,  frum 
which  a  message  could  be  dispatched 
to  that  phice  by  telegraph.  Utld, 
1.  That  as  the  proof  showed  that  the 
plaintiff  had  no  telegraph  line  from 
Syracuse  towards  Auburn ;  and  that 
the  only  line  of  telegraph  from  Syr- 
acuse to  Auburn  was  the  line  of  the 
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defendant,  the  court  below  did  not 
err  in  finding  that  the  plaintiff  had 
no  line  parallel  to,  or  competing 
with,  the  defendant's  line  between 
Syracuse  and  Auburn.  2.  That  al- 
though  the  line  of  the  plaintiff  com- 
peted witli  that  of  the  defendant 
east  of  Syracuse,  and  west  of  Roch- 
ester, and  also  with  the  northerly 
line  of  the  defendant  between  these 
places,  it  was  not  necessarily  in  com- 
petition with  the  line  between  Syra- 
cuse and  Auburn.  8.  That  the  de- 
fendant was  bound  to  receive  from 
the  plaintiff,  at  Syracuse,  a  dispatch 
sent  oyer  the  plaintiff's  line  from 
Albany  to  Syracuse,  addressed  to  an 
indiyldual  at  Auburn,  and  to  trans- 
mit the  same  on  payment  of  the 
usual  charge ;  and  Uiat  for  neglect- 
ing and  refusing  to  do  so,  it  was 
liable  for  the  penalty  of  $100  men- 
tioned in  the  statute ;  notwithstand- 
ing the  exception  in  such  statute,  in 
regard  to  parallel  and  competing 
lines.  4.  That  an  action  for  such 
penalty  need  not  be  brought  by  the 
sender  of  the  dispatch,  but  could  be 
maintained  by  the  plaintiff.  ib 

4.  An  action  to  recover  the  penalty 
given  by  the  statute  for  neglecting 
or  refusing  to  transmit  a  dispatch 
by  telegraph  can  be  maintained  by 
the  party  who  desires  to  send  the 
same,  and  whose  desire  is  not  com- 
plied with.  And  if  it  be  a  telegraph 
company  that  desires  another  tele- 
graph company  to  receive  and  for- 
ward a  message,  the  company  so 
desiring  the  telegram  to  be  sent  is 
the  proper  party  to  sue  for  the 
penalty,  in  case  of  refusal.  ib 

6.  And  this  notwithstanding  the  blank 
upon  which  the  telegram  is  written 
contains  a  printed  heading  of  the 
terms  and  conditions  on  which  the 
oompany  receives  telegrams  to  be 
transmitted,  to  the  effect  that  it 
will  not  "  be  held  liable  for  any  error 
or  neglect  by  any  other  company, 
over  whose  lines  this  message  may 
be  sent,  to  reach  its  destination. 
And  this  eoif^at^  is  herdty  made  the 
agent  of  the  signer  of  this  inessage^  to 
forward  it  over  the  lines  of  other  eom- 
panieSf  when  neeessarg."  ib 

6.  Such  a  clause  will  be  deemed  as  in- 
tended to  shield  the  company  from 
pecuniary  responsibility  for  the  mis- 
conduct or  neglect  of  other  parties 

Vol.  LVI.  45 


or  companies,  and  to  have  relation 
only  to  ita  personal  liability  over  to 
the  writers  of  the  messages  which 
shall  be  received  by  it  for  transmis- 
sion, and  to  that  alone.  ib 


TENANCY  BY  THE  CURTESY. 

1.  The  old  established  rule  is,  that 
four  things  are  requisite  to  an  estate 
by  curtesy;  viz.,  marriage,  actual 
seisin  of  ^e  wife  during  covertura, 
issue,  and  death  of  the  wife.  I^a^ 
gttson  V.  Twesdg,  1(^ 

2.  The  general  rule,  according  to  the 
English  law,  is,  that  the  wife  must 
have  been  seised  in  fact  and  in 
deed,  and  not  merely  in  law,  to 
entitle  the' husband  to  his  curtesy ; 
and  that  there  must  have  been  an 
entry  during  coverture.  tb 

8.  A  man  cannot  be  tenant  by  the  cur- 
tesy of  a  bare  right  or  title,  or  a 
reversion,  or  remainder  expectant 
upon  any  estate  of  freehold,  unless 
the  particular  estate  be  determined 
or  ended  during  the  coverture.       ib 

4.  This  rule  has  been  somewhat  re- 
laxed in  this  country  when  the  wife 
is  the  owner  of  waste,  wild  or  un- 
cultivated lands,  not  held  adversly ; 
for  in  such  cases  she  is  deemed 
seised  in  fact,  so  as  to  entitle  her 
husband  tohis  curtesy.  %b 

6.  A  testator,  by  his  will,  devised  his 
real  estate  to  his  children,  Gieorge 
and  Maria,  equally  to  be  divided 
between  them,  in  fee,  with  the  right 
of  survivorship  between  them,  in 
case  of  the  death  of  either  without 
issue.  After  the  death  of  the  tes- 
tator, the  devisees  went  into  the 
actual  possession  of  the  land,  claim- 
ing under  the  will,  as  tenants  in  com- 
mon. By  proceedings  under  the 
absconding  debtor  act,  good  as 
against  Maria,  the  undivided  posses- 
sion of  Qeorge  in  the  farm  subse- 
quently passed  to  S.  G.,  and  he  and 
Maria,  by  deeds,  partitioned,  as  be- 
tween ^emselves,  said  Harm,  until 
either  of  them  should  die  without 
lawful  issue ;  and  each  had  entered 
into  and  was  in  exclusive  posses- 
sion of  one  half  thereof,  separately, 
before  Maria's  intermarriage  with 
the  plaintiff;  so  that  she  was  not, 
at  the  time  of  her  mairiage,  in  the 
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actual  possession  of  the  premises 
assigned  to  S.  G.  by  the  partition 
deed,  or  any  portion  thereof;  nor 
was  she  seised  in  fact  of  such  por- 
tion at  any  time  during  coverture. 
Held,  I.  That  the  deed  from  Maria 
to  S.  G.  was  a  vaHd  and  binding  in- 
strument, and  passed  an  absohite 
estate  for  the  period  defined  therein, 
as  against  the  grantor,  so  long  as  she 
remained  undisturbed  in  the  share 
released  to  her.  2.  That  the  plain- 
tiff's wife,  Maria,  not  being  seised  in 
fact,  at  any  time  during  coverture, 
of  the  undivided  half  of  the  prem- 
ises conveyed  to  S.  G.,  the  plaintiff 
took  no  estate  by  the  curtesy, 
therein.  8.  That  the  defendants 
were  not  estopped  by  a  judgment  ob- 
tained by  the  heir  of  Maria,  alter 
the  death  of  the  latter,  against  S.  G. 
for  the  re(;overy  of  the  premises  in 
question,  from  asserting  that  the 
plaintiff's  wife  was  not  seised  in  fact 
of  such  premises  during  coverture. 
4.  That  the  plaintiff  was  entcpped 
from  claiming  his  curtesy  in  the 
premises  in  question.  That  by  bis 
action  be  elected  to  take  his  cur- 
tesy out  of  the  portion  of  the  estate 
accepted  by  his  wife  as  her  share ; 
and  having,  by  his  own  election,  re- 
ceived the  entire  rents  and  profits 
of  all  his  wife's  interest  in  the 
estate,  he  could  not  repudiate  the 
division,  or  his  acts,  and  claim  the 
rents  and  profits  of  an  undivided 
half  of  the  other  moiety.  ib 

T£NI>EB. 

8m  Plbdob. 
Stock. 
Ybitdob  and  Pitborabbb,  6. 


TRESPASS. 

1.  In  an  action  for  trespass  upon  land 
by  cutting  grass  thereon,  the  plain- 
tiff, for  the  purpose  of  showing  his 
possession  of  the  premises,  testified 
to  his  having  put  up  the  fence  along 
the  road,  whenever  it  was  taken  down 
to  drive  through  the  lot  HettL^  that 
the  putting  up  of  the  fence  from 
time  to  time  tended,  if  unexplained, 
to  show  possession  on  the  part  of 
the  plaintiff;  and  that  it  was  there- 
fore competent  for  the  defendant  to 
show,  by  cross-examination,  that  the 
putting  up  of  the  fence  was  really 
an  act  done  for  him  (the  defenduit) 


and  at  his  request,  and  not  as  the 
owner  or  possessor  of  the  soil. 
HoughtaUng  v.  RoughUUmg.  194 

2.  Where  the  only  evidence  of  actual 
possession  on  the  part  of  the  plain- 
tiff was  that  he  was  in  the  habit  of 
putting  up  the  fence,  whenever  it  was 
taken  down  to  drive  through  the  lot ; 
and  it  was  shown  that  he  put  no 
personal  property  on  the  lot,  and 
kept  none  there,  took  nothing  off 
the  land,  and  had  no  actual  use  of  it ; 
Hdd,  that  he  had  not  the  actual 
possession  of  the  premises,  as  against 
the  defendant ;  and  that  in  the  ab- 
sence of  any  evidence  to  show  that 
he  had  the  right  of  possession,  he 
could  not  recover  for  a  trespass  upon 
the  land.  ib 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee  cannot  continue  the  trust 
after  his  death,  by  his  last  will  and 
testament,  whether  the  trust  in  his 
hands  be  of  real  or  of  personal 
estate.    Fonda  v.  FenJMd,  608 

8.  It  is  a  well  settled  rule  that  when  a 
sole  trustee,  or  the  survivor  of  seve- 
ral trustees,  dies,  the  trust  cannot,  by 
any  act  of  his,  be  continued  in 
another  person.  ib 

3.  £.  S.  being  seised  of  certain  premises 
in  fee,  conveyed  the  same,  by  deed, 
to  B.  forever,  tn  &utt  to  receive  the 
rents  and  profits  and  appropriate  the 
same  for  the  sole  use  and  benefit  of 
L.  S.,  the  grantor's  wife,  according 
to  her  directions,  and  after  her  death, 
in  case  the  grantor  should  survive 
her,  to  convey  the  premises  to  L.  S.'s 
heirs;  but  in  case  no  children  or 
descendants  should  survive  her,  that 
then  the  remainder  of  the  estate 
granted  should,  after  her  death,  be 
conveyed  to  the  grantor,  if  living. 
And  in  further  trust  that  whenever 
the  wife  should,  separate  and  apart 
from  her  husband,  desire  a  sale  or 
mortgage  of  the  premises,  or  any  part 
thereof,  the  grantee  should  sell  or 
mortgage  such  part  or  portion,  and 
pay  over  the  proceeds  to  the  wife,  or 
reinvest  the  same  according  to  her 
directions,  given  separate  and  apart 
from  her  husband.  Subsequently 
L.  S.  Joined  with  £.  S.  her  husband, 
in  a  mortgage  of  said  premises  to  the 
plaintifib,  to  secure  the  payment  of  a 
precedent  debt  of  £.  8.  to  them,  for 
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which  L.  S.  was  not  liable.  In  an 
action,  brooghi  after  the  death  of 
E.  8.,  to  foreclose  the  mortgage; 
Held  1.  That  the  trost  declared  in 
the  deed  was  a  va)id  trust.  2.  That 
the  power  to  sell  or  mortgage  M-as 
also  valid ;  notwithstanding  the  pro^ 
▼isious  of  the  68d  and  65th  sections 
of  the  statute  concerning  uses  and 
trusts,  which  prohibit  the  alienation 
of  the  interest  of  any  person  bene- 
ficially interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of 
lands.  8.  That  the  plaintifis  got  no 
legal  estate  or  interest  under  the 
power,  inasmuch  as  there  had  been 
no  attempt  to  execute  the  power. 
4.  That  even  if  tlie  interest  of  L.  S. 
in  the  execution  of  the  trust  power 
was  assignable,  the  mortgage  did 
not.  operate  as  an  assignment  of  it, 
either  at  law  or  in  equity.  6.  That 
the  mortgage  executed  by  L.  S.  in 
conjunction  with  her  husband,  did 
not  aatibfy  the  condition  of  the  power 
that  the  wish  for  a  sale  oi-  mortgage 
of  the  property  should  be  expressed 
by  her  "  separate  and  apart  fh)m 
her  husband,"  and  that  the  proceeds 
should  be  reinvested  according  to  her 
directions  to  be  given  in  the  same 
manner.  6.  That  the  power  contem- 
plated tliat  the  money  to  bo  raised 
by  a  mortgage  of  the  premises 
should  be  paid  over  to  L.  S.  or  to  be 
reinvested  as  she  should  direct. 
That  the  obvious  intention  of  the 
grantor  of  the  power  was  to  secure 
.  the  benefit  of  any  execution  of  it  to 
L.  S.  separate  and  apart  from  £.  S.; 
and  that  the  power  did  not  author- 
ize the  giving  of  a  mortgage  to 
secure  the  payment  of  the  husband's 
debt.  7.  That  the  plaintiff's  could 
not  claim  to  be  in  any  better  position, 
in  a  court  of  equity,  than  they  would 
be  if  tliere  had  been  an  attempt  to 
execute  the  power,  and  the  execu- 
tion had  been  defective  for  want  of 
some  formality.  8.  That  L*  S.  being 
a  mere  surety,  a  court  of  equity 
would  not  remedy,  as  against  her,  at 
the  instance  of  her  husband's  credit- 
ors, a  defective  execution  of  a  power 
in  which  she  was  solely  interested. 
And  that,  so  (Blt  as  L.  S.'s  interest 
under  the  trust  power  was  concerned, 
and  as  against  the  trustee  and  gran- 
tee of  the  power,  the  plaintiflb  had 
no  title  to  relief.  9.  That  whether, 
by  the  deed  of  trust,  the  trustee 
would  be  entitled  to  hold  the  estate 


absolutely,  after  the  termination  of 
the  deed  of  trust,  or  not,  the  grantor 
could  not  make  a  valid  mortgage  of 
the  light  remaining  in  him,  if  any 
there  was,  while  the  trust  continued, 
even  though  the  trustee  had  recon- 
veyed.  10.  That  as  the  mortgagees 
got  no  other  estate  or  interest  in 
the  land  by  virtue  of  the  mort- 
gage, that  instrument  could  not  be 
operative  simply  to  transfer  L.  S.'s 
inchoate  right  of  dower,  which,  be- 
ing a  mere  possibility,  was  incapable 
of  being  transferred  or  released,  ex- 
cept to  one  who  already  had,  or  by 
the  same  instrument,  got,  an  inde- 
pendent interest  in  the  estate.  Mar- 
vin V.  Stnith,  600 

Sm  Dbbd. 


u 


UNITED  STATES  SECURITIES. 
8^6  Taxss. 


USURY. 

1.  Warehouse  receipts  for  com  were 
pledged  by  L.  to  the  defendant  for  a 
loan  of  money,  at  a  usurious  rate  of 
interest,  the  form  of  a  consignment  to 
the  defendant  of  the  corn  covered  by 
the  receipts  being  resorted  to  as  a 
cover  for  the  usury,  ffeid  that  the 
plaintiff;  assignee  of  L.,  could  avail 
himself  of  the  usury  between  L.  and 
the  defendant,  in  an  action  brought 
for  the  conversion  of  the  com ;  L. 
having,  previous  to  the  assignment 
of  the  claim  to  the  plaintiff*,  repudi- 
ated the  transaction  by  commencing 
an  action  against  the  defendant  for 
the  recovery  of  the  warehouse  re- 
ceipts, claiming  that  they  should  be 
returned  to  him  freed  from  any 
claim  on  the  part  of  the  defendant 
for  the  money  advanced  upon  the 
usurious  agreement.  Matthewt  v. 
Coe,  480 

2.  Held  also,  that  the  fact  that  the  com 
had  been  told  by  the  defendant  was 
no  defense  to  the  action,  in  the  ab- 
sence of  any  proof  that  such  sale 
was  with  the  consent  of  the  plaintiff 
or  his  assignor.  ib 
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VENDOR  AND  PURCHASER. 

1.  Where  the  defendant  sold  to  the 
plaintiff,  for  $177,  an  account  in  his 
own  favor,  against  the  government, 
of  $192,  for  bis  services  as  an  enroll- 
ing officer,  npon  which  only  $30  was 
allowed  hy  Uie  provost  marshsll  on 
presentation  of  the  account  to  him  ; 
Mdd  that  even  if  the  defendant  sup- 
posed, at  the  time,  that  he  was  enti- 
tled to  the  whole  sum  from  the  gov- 
ernment, it  having  turned  out  that 
he  was  not,  he  was  hound  to  refund 
to  the  plaintiff  the  amount  which  the 
latter  overpaid  him  for  the  claim. 
And  that  the  plaintiff  could  recover 
that  amount,  without  applying  to  the 
defendant  to  have  the  contract  re- 
scinded.    Sherman  v.  Johmon^       59 

2.  J7eU,  oito,  that  although  the  plain- 
tiff, in  his  complaint,  alleged  that  the 
statements  of  the  defendant  to  him 
were  false  and  fhiudulent,  still  he 
could  recover,  if  he  proved  enough 
to  sustain  an  implied  warranty, 
though  no  fhiud  was  shown.         ib 

8.  The  defendant,  on  selling  to  the 
plaintiff  an  account  against  the  gov- 
ernment, represented  that  he  had 
performed  sixty-four  days'  services 
as  enroUinff  i^gker  and  in  notifying 
men,  at  $3  per  day,  when  in  fact  he 
had  already  heen  paid  for  the  time 
spent  in  enroUing,  and  he  had  heen 
engaged  only  ten  days  in  notifying 
the  men,  for  which  latter  services 
$80  only  was  finally  allowed,  upon 
the  account.  Held  that  the  judge,  at 
the  trial,  was  wan-anted  in  directing 
a  verdict  in  favor  of  the  plaintiff,  for 
ftuudulent  representations,  as  well 
as  for  fraud  in  the  concealment  of 
material  ikcts,  hy  the  defendant,    ib 

4.  The  general  rule  is,  that  if  a  party 
selling  any  thing  of  value  willfully 
misrepresents  Uie  true  character  of 
it,  and  thereby  defrauds  the  pur- 
chaser, he  is  responsible  for  the  dam- 
ages which  the  latter  sustains.  Every 
exception  to  this  rule  should  be 
founded  upon  some  strong  or  clear 
reason  for  making  it.  i^ 

6.  As  a  general  rule,  a  purchaser  of 
chattels,  in  order  to  recover  damages 
for  the  non-dolivery  of  the  property 


by  the  vendor  pursuant  to  the  con* 
tract,  mu^t  show  either  a  tender  of 
the  pur6hase  price,  or  that  he  was 
ready  to  pay  it  when  he  made  the 
demand ;  especially  where  there  is  a 
mere  failure  to  perform,  on  the  part 
of  the  vendor.  But  where  the  ven- 
dor reftuea  to  deliver  the  property 
when  it  is  demanded  of  him,  the 
purchaser  is  not  bound  to  tender  or 
offer  the  money  to  him.  Jndermm  v. 
Sherwood,  68 

6.  In  an  action  for  a  breach  of  war- 
ranty, where  the  whole  subject  mat- 
ter of  the  covenant  has  not  failed, 
but  there  is  only  a  partial  failure,  in 
the  absence  of  any  fraud,  the  vendee 
cannot  return  the  property  and  re- 
cover the  consideration  price.  Wet- 
ton  V.  Chamberlain  J  ,    415 

7.  And  that  being  so,  he  cannot,  while 
retaining  a  part  of  the  subject  mat> 
ter,  recover  as  if  there  had  been  a 
total  failure ;  unless  there  be  proof 
that  what  remains  is  wholly  value- 
less, ih 

8.  In  an  action  for  breach  of  a  cove- 
nant, in  an  assignment  of  a  judg- 
ment, that  the  amount  of  the  judg- 
ment is  due,  and  that  neither  of  the 

•  judgment  debtors  has  been  discharg- 
ed, the  expenses  of  attempting  to 
enforce  the  judgment,  being  prop- 
erly averred,  in  the  complaint,  may 
rightfully  be  allowed  as  one  of  the 
items  of  damage.  ib 

See  AORBBMBNT,  1,  2,  8. 
Bailment,  8. 
Internal  Revenve. 
Railroads,  4. 
Stolen  Notes. 


VERDICT. 

Where  the  jury,  in  an  action  against  a 
railroad  coropnny  for  personal  inju- 
ries occasioned  by  its  negligence, 
found,  upon  conflicting  evidence, 
that  the  plaintiff  was  permanently 
injured  in  his  spinal  cord ;  Meld  that 
the  court  should  not  overrule  them ; 
and  that  if  they  were  correct  in  that 
finding,  a  verdict  in  favor  of  the 
plaintiff  for  $4000  was  not  excessive 
in  amount.  Reed  v.  The  Ntw  York 
Central  RaUroad  Company ,  498 

See  Practice,  8,  4. 
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WAGER. 

1.  Where  money  has  been  deposited 
by  different  persons,  with  a  stake- 
holder, as  a  wager  or  bet  upon  the 
event  of  a  horse  race,  which  has 
been  paid  over  to  the  winner,  each 
depositor  may  recover  of  the  winner 
the  amount  wliich  be  deposited,  and 
no  more ;  and  separate  actions  can 
be  brought  by  each,  for  such  amount. 
And  this  although  the  bet  was  made 
by  another  person,  in  his  own  name, 
but  for  the  benefit  of  the  plaintiff, 
who  furnished  the  money  to  be 
staked.    Fuh$r  ▼.  Burke,  890 

2.  The  fact  of  the  winner's  intending 
to  make  the  bet  with  a  person  other 
tha|i  the  plaintiff  furnishes  no  reason 
why  he  should  not  be  made  to  re- 
fund the  money  which  he  has  ille- 
gally obtained.  ib 


WAIVER. 
See  Oabribrb,  6. 

WAREHOUSE  RECEIPT. 
See  UauRT. 

WARRANT. 
See  JusTicBs'  Courts,  5. 

WARRANTY. 
See  Vbhdor  and  Pitrohabbr,  2. 

WHISKY. 
See  Intbbhal  Rbvbnub. 

WILIy 

1.  Comtruetion  and  effect. 

1.  P.  H.  being  the  owner  of  a  Ikrm, 
conveyed  it  in  fee  to  his  son,  A.  H., 
on  the  14th  of  January,  1867.  On 
the  18th  of  April,  1857,  A.  H.  exe- 
cuted an  agreement  with  P.  H.,  re- 
citing that  being  disposed  to  make 


a  suitable  and  proper  provision  for 
his  father,  and  for  his  brothers  and 
sisters  after  the  father's  death,  he 
did  covenant  and  agree  to  allow  P. 
H.  to  possess,  manage  and  carry  on 
the  farm,  during  Us  life,  and  to 
take,  receive  and  use  the  profits  and 
income  thereof;  that  P.  H.  might 
pay  the  interest  on  $8500,  the  price 
paid  by  A.  H.  for  the  fkrm,  annually, 
and  in  case  it  should  not  'be  paid, 
then  that  it  should  be  added  to  the 
principal ;  that  he  would,  at  the  de- 
cease of  P.  H.  convey  the  premises 
in  fee  to  the  children  of  P.  H.  and  to 
each  of  them,  and  in  such  propor- 
tions as  P.  H.  should  by  will  ap- 
point, and  in  case  of  failure  to 
appoint,  then  to  them  equally,  upon 
payment  to  him  of  said  sum  of 
18500  and  its  accumulations.  P.  H. 
subsequently  married  the  plaintiff, 
and  on  the  9th  of  December,  1859, 
A.  H.  made  an  indorsement  upon 
the  above  agreement,  by  which  he 
agreed  to  pay  the  plaintiff  $1000 
within  one  year  after  the  death  of 
P.  H.,  which  sum  should  be  refund- 
ed to  him,  in  addition  to  the  sums 
mentioned  in  the  previous  agree- 
ment, before  he  should  be  required 
to  make  any  conveyance  of  the  farm. 
On  the  Ist  of  May,  1861,  P.  H.  ex- 
ecuted a  will,  by  which  he  gave  and 
devised  to  his  daughter  F.  i^  the 
right,  title  and  interest  which  he  had 
in  and  to  the  farm,  and  all  the  right 
therein  which  he  had,  to  dispose  of 
by  will;  and  directed  her  to  pay 
one  third  of  all  she  realized  from  it 
to  his  wife,  the  plaintiff,  and  one 
third  thereof  to  their  daughter  P. 
And  he  devised  and  bequeathed  all 
the  residue  of  his  estate,  real  and 
personal,  to  the  plaintiff.  HM,  1. 
That  the  will  of  P.  H.  only  passed 
to  the  plaintiff  the  title  to  the  per- 
sonal estate  after  payment  of  his 
debts ;  and  that  so  much  thereof  as 
purported  to  give  any  interest  in  the 
furm  either  to  the  plaintiff  or  P.  her 
daughter,  was  inoperative.  2.  That 
the  plaintiff  not  only  had  no  title  or 
interest  in  the  farm,  but  she  had  no 
interest  in  any  equity  of  redemption 
therein;  and  P.  H.  had  no  such 
equity;  the  only  equity  of  redemp- 
tion, or  rather,  right  to  require  a 
conveyance  fh>m  A.  H.  being  vested 
in  his  brothers  and  sisters,  to  be  ex- 
ercised only  after  the  death  of  their 
father.    HmoUU  v  Sowlettj  467 
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2.  A  testfttor,  by  the  Ith  clause  of  his 
will,  directed  his  execators  to  pay 
out  of  the  avails  of  bis  estate,  to  his 
three  children,  and  to  the  represent- 
atives  of  a  fourth  who  was  deceased, 
the  sum  of  $3200,  that  being  stated, 
to  be  the  amount  or  sum  reeeiyed 
by  the  testator  ft-om  the  estate  of  J. 
C,  deceased;  to  be  divided  between 
them  in  equal  proportions.  HM 
that  there  was  notiiing  in  that 
clause,  which  made  the  sum  of  $8200 
a  debt  against  the  estate,  in  the 
ordinary  acceptation  of  the  term. 
That  it  merely  appeared,  from  the 
will,  that  the  testator  meant  to  pro- 
vide for  the  claim,  therein  ;  and  that 
he  had  made  such  provision  in  the 
form  of  a  legacy.  The  will  also 
charged  the  executor  with  the  care 
and  control  of  the  portion  of  the 
$8200  bequeathed  to  each  of  the  leg- 
atees, (except  one,)  until  they  should 
severally  atttdn  the  a^e  of  twenty- 
one  years;  and  it  was  made  his 
duty,  by  the  terms  of  the  will,  to 
provide  for  their  support  and  mainte- 
nance oat  of  the  avails  of  the  estate, 
until  they  should  reach  that  age. 
Heldy  1.  That  as  to  the  disposition 
of  this  fhnd,  and  to  the  furnishing 
of  such  things  as  were  necessary  for 
the  legatees,  the  powers  expressly 
delegated  to  the  executor  by  the 
will  clothed  him,  to  that  extent,  with 
the  same  duties  and  rights  which 
by  law  are  devolved  upon  a  general 
guardian;  and  that  the  court  not 
only  had  the  power,  but  that  under 
tlie  circumstances  it  was  its  duty,  to 
sanction  the  acts  of  the  executor  in 
making  expenditures  for  the  support 
of  a  legatee,  which  were  conceded 
to  have  been  necessary,  and  proper 
and  reasonable  in  kind  and  amount. 
2.  That  the  surrogate  properly  al- 
lowed to  the  executor,  on  the  settle- 
ment of  his  account,  the  items  of 
such  expenditures.  8[.  That  the  ex- 
ecutor, after  exhausting,  in  the  sup- 
port of  a  legatee,  and  in  specific 
payments  to  her  on  account  of  her 
legacy,  nearly  or  quite  all  of  her 
share  of  the  $8200,  was  not  bound 
to  pay  her,  from  his  individual 
means,  the  whole  of  her  said  share. 
Fonda  v.  Fmfidd,  603 

8.  A  testator,  by  the  second  clause  of 
his  will,  gave  and  bequeathed  to  his 
execators,  all  his  estate  both  real 
and  personal,  in  trust,  to  pay  his 
funend  expenses  and  debts.   By  the 


third  clause  he  gave  to  his  wife  one- 
third  of  the  net  income  ^f  his  estate, 
and  the  use  of  his  household  furni- 
ture, during  widowhood.  By  the 
fourth  clause  he  directed  hisexec- 
uters  to  let  or  lease  the  real  estate, 
keeping  the  buildings  insured  and 
in  good  tenantable  order  during  his 
wife's  widowhood;  and  in  case  he 
should  survive  her,  the  executors 
were  directed  after  his  demise,  to 
dispose  of  all  liis  estate,  both  real 
and  persona],  at  public  or  private 
sale,  within  six  months  after  his  de- 
mise, giving  deeds  for  the  real  estate. 
By  the  seventh  clause  the  testator 
directed  the  residue  of  his  estate  to 
be  divided  between  his  four  sons. 
The  testator  did  not  survive  his  wife. 
Held,  1.  That  notwithstanding  the 
devise  and  bequest,  in  words,  by  the 
second  clause  of  the  will,  the  testa- 
tor's real  estate,  on  his  death,  de- 
scended to,  and  vested  in,  his  four 
sons,  subject  to  the  gift  by  the  third 
clause,  to  his  wife,  of  one-third  of  the 
income  of  his  estate  during  her  wid- 
owhood, and  which  gift  as  to  his 
I'eal  estate,  was,  in  substance  and 
effect,  a  devise  of  one-third  of  his 
real  estate  to  her,  during  her  widow- 
hood. 2.  That  the  power  of  sale 
given  to  the  executors  by  the  fourih 
clause  of  the  will,  must  be  viewed 
as  a  power  iu  trust,  merely ;  it  being 
not  only  contingent  upon  the  event 
of  the  testator  surviving  his  wife, 
but  its  exercise  being  also  limited, 
expressly,  to  six  months  after  the 
decease  of  the  testator.  8.  That  had 
the  testator  survived  his  wife,  his 
executors  having  failed  to  exercise 
the  power  of  sale  within  the  time 
limited  by  the  testator,  they  could 
not  effectively  exercise  it  after  that 
])eriod.  4.  That  the  executors  could 
not,  after  the  lapse  of  six  months 
from  the  testator's  decease,  give  or 
convey  a  good  or  perfect  title  to  the 
real  estate.  J.,  one  of  the  testator's 
sons,  after  the  death  of  his  father, 
died,  leaving  a  will,  by  which  he 
gave  and  bequeathed  to  his  wife  all, 
any  and  every  interest  he  then  had 
or  might  acquire  or  become  possess- 
ed of  in  his  said  father's  estate ;  and 
directed  that  at  the  decease  of  his 
wife,  the  said  property,  or  so  much 
thereof  as  should  then  remain  in  her 
possession,  or  under  her  control, 
should  be  equally  divided  among 
his  children.  MM  that  under  this 
will  the  widow  of  J.,  the  testator, 
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took  a  life  estate,  and  his  children  a 
▼eeted  remainder  in  fee,  in  all  the 
real  estate  of  which  he  died  seised, 
including  the  real  estate,  or  the  es- 
tate or  interest  in  the  real  estate, 
which  he  took  and  had,  as  heir  at  law 
of  his  fiiither,  (the  original  testator,), 
or  under  or  by  his  wOl.  Dunshee  v, 
Ooldbaeher,  579 

2.  Frobaie. 

A.  Where  the  testimony  of  a  witness, 
upon  the  probate  of  a  will,  is  not 
affirmative  in  its  character — ^being, 
in  substance,  that  he  did  not  hear 
anything  said  by  the  testator,  at  the 
time  the  will  was  signed,  although 
he  thinks  he  would  have  heard  any- 
thing that  was  said,  and  that  he  did 
not  hear  done,  what  three  disinter- 
ested witnesses  say  was  done,  viz., 
the  reading  of  the  will,  in  whole  or 
in  part,  in  the  presence  of  the  testa- 
tor— it  is  not  entitled  to  the  consid- 
eration which  it  would  otherwise 
command.    MeKwdey  v.  Lamb^     284 

6.  Although  it  is  a  general  rule  that 
when  there  is  a  conflict  of  evidence, 
the  decision  predicated  upon  it  shall 
not  be  disturbed,  in  the  absence  of 
strong  grounds  therefor,  yet  where 
the  evidence  on  the  part  of  the  con- 
testants, upon    the  probate   of  a 


will,  before  the  surrogate,  as  to 
whether  the  requisitions  of  the  stat- 
ute were  complied  with,  on  its  ex- 
ecution, is  decidedly  inferior,  in 
quantity;  quality  and  disinterested- 
ness, to  that  given  for  the  propo- 
nents, a  decree  of  the  surrogate, 
refusing  to  admit  the  will  to  probate, 
should  be  reversed,  and  a  feigned 
issue  ordered,  to  try  the  question 
whether  tiie  will  was  executed  and 
published  by  the  testator  as  his  last 
will  and  testament.  ib 

8.  Froving  in  Supretne  Court 

6.  An  exemplified  or  authenticated 
copy  of  a  will  can  be  proved  in  the 
Supreme  Court  only  when  the  orig- 
ins! will  is  in  the  possession  of  a 
foreign  "  court  or  tribunal."  A  no- 
tary public  is  neither  a  court  or  a 
tribunal  of  justice,  according  either 
to  the  common  or  the  civil  law. 
MaU$r  of  proving  the  wiU  ofDia^  691 

7.  If  there  is  anything  in  the  law  of  a 
foreign  country  which  confers  upon 
a  notary  any  such  power  or  posi- 
tion as  would  bring  his  office  within 
the  definition  of  a  court  or  a  tribu- 
nal of  justice,  it  should  be  proven  as 
a  fact.  ib 

8e$  Deed. 

Tbhahct  bt  thb  Cubtbbt. 


END   OF   rOLUHE    FIFTY-SIX. 
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